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ANNOUNCEMENT BY THE EDITORIAL COMMITTEE 


Lorp CHoRLEY has announced his intention of resigning the General 
Editorship of the Review. His successor will be Professor K. W. 
Wedderburn. 

This change in the editorship will become effective at the Annual 
General Meeting of the Modern Law Review on June 80, 1971. Lord 
Chorley will continue to deal with those authors with whom he has 
already been m correspondence. Professor Wedderburn will take 
responsibility for all articles submitted after December 81, 1970, and 
authors sending new material after that date are asked to address 
their communications to him at the London School of Economics. 

At the mvitation of the Editorial Committee, Lord Chorley has 
agreed to remain a member after June 1971 in the capacity of 
Editor Emeritus. 

The Committee is also pleased to welcome two new members, 
Mr. J. W. Harris and Mr. J. M. Evans, both of the Law Department, 
London School of Economics. Mr. Evans will be taking over Mrs. 
Reid’s duties as Secretary of the Committee from the present issue 
until the January 1972 issue, while she is on leave. 


WHAT DID THE ANISMINIC CASE DECIDE? 


I 


Ix this unusual case* the House of Lords, after much judicial 
difference of opinion, held the decision of the Foreign Compensation 
Commission, which had dismissed the claim of Anisminic Ltd. to 
share in a compensation fund, to be a nullity, for excess of juris- 
diction. The fund had been set up to benefit those Britons who 
had suffered through the Suez incident in 1986. 

The governing statute, the Foreign Compensation Act 1950, 


1 Anismenio Lid. v. Foreign Compensation Commission [1060] 2 A.C. 147. A 
_ note on the case by Professor de Smith appears in [1969] C.L.J. 161, and 
extracts from Browne J.’s decision at first instance in [1960] C.L.J. 290. ` 
l . 
Vor. 84 1 
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forbade interference by the courts with the Commission’s decisions ”; 
but the majority law lords held that prohibition inoperative, because 
they said the Commission had gone beyond their powers. That treat- 
ment of the privative clause has been fully dealt with by Professor 
Wade,’ and will not be considered here. 

The House of Lords, in reversing a unanimous Court of Appeal, 
itself divided three and two and there will be doubts in many minds 
whether the majority did not stretch the concept of excess of 
jurisdiction in order to assert what amounted to appellate juris- 
diction over the Commission, from whom they could not openly sit 
in appeal, even if there had been no privative clause in the Act.* 


uO 


The case involved many complications, but all need not be stated 
for present purposes. Anisminic Ltd., which rated as a British 
company, operated in Egypt, and during the Suex incident the 
Egyptian Government confiscated their properties, worth about 
£4,400,000, and sold them to an Egyptian organisation called 
T.E.D.O. Soon after, Anisminic registered a claim for compen- 
sation with the Foreign Office in London. Some months later 
Anisminic, apparently despairing of compensation, sold to T.E.D.O. 
their “‘ whole business as carried on and situated in Egypt ” for 
£500,000. But the sale agreement reserved to the vendor “ any 
claims that the first party may be entitled to assert against any 
governmental authority other than the Egyptian Government. 

In 1959 the British Government and the United Arab Republic 
made a treaty or agreement concerning British property confiscated 
in Egypt in 1956, the owners of which were named in “ Annexe E.” 
The Republic paid compensation money to the British Government, 
and it was stated that those entitled to the fund would’ be those 
who were British owners as at 1956 and who remained British until 
1959 *‘ and their successors in title °? who must also have been 
British in 1956 and 1959. 

The Foreign Office Compensation Act 1950 did not automatically 
give the Commission jurisdiction over claims upon a particular 
fund, but provided that an order in council should give jurisdiction 
ad hoc as a new fund came into their hands.” The Commission were 
to ** determine ” the claims made. 

The British Government added to the Suez fund and successive 
orders in council were passed under the Act to govern its distribu- 
tion, the controlling order being one of 1962, under which Anisminic 
made a claim to share. That order largely fixed the same 
qualifications for sharing as the treaty had done.’ 


3 Ibid., s. 4 (4). 

3 (1960) 85 L.Q.R. 1%. 

£ The various types of appeal to the Court of Appeal given b s. 8 of the 
Foreign Compensation Act 1969 came too lata to be iroko by Anisminic Ltd. 

5 Ibid., s. 8. e Art. 4 (1). 
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In 1968 after a four-day hearing the Commission handed down 
what was termed a “ provisional’? determination dismissing 
Anisminic’s claim based on confiscation. Later the Commission 
made available ‘‘ minutes of adjudication,” which gave reasons for 
the dismissal; and it was those reasons that lay at the heart of the 
litigation which followed. For they disclosed that the ground of 
dismissal was that Anisminic: ‘‘ sold and intended to sell to 
T.E.D.O. all claims arising thereout [from losses] together with the 
goodwill of the company.” * In other words, the Commission found 
that Anisminic no longer qualified as claimants because they had 
assigned their claim to a foreign “* successor.” 

Anisminic sued in the High Court for declarations that the 
Commission’s decision was void for excess of jurisdiction and that 
their claim ranked against the compensation fund. 

Anisminic had to succeed on jurisdictional grounds or not at all, 
both because they were making a collateral attack on the decision, 
and because only in that way could they escape the effect of the 
privative clause in the Act. 


UT 


Browne J., the trial judge, largely anticipated the view of the 
majority law lards.° He held that Animminic, as original owners 
of a claim, should share in the fund, on the wording of the order 
of council, regardless of any assignment of the claim, that the 
expression “* succession in title ” could only apply when a claimant 
had died, that the Commission had no right to inquire whether 
there had been any assignment, and had exceeded jurisdiction in 
considering it. Their decision against Anisminic’s claim was there- 
fore void, and Anisminic were entitled to compensation from the 
fund. 

The Court of Appeal unanimously reversed Browne J. and found 
no excess of jurisdiction by the Commission.” All held that even if 
the Commission were wrong in holding that Anisminic lost their 
claim by sale of rights to T.E.D.O., still that was only error 
within their jurisdiction. And two of the court agreed with the 
Commission’s view that T.E.D.O. were assignees and “* successors 
in title.” 

Lords Reid, Pearce and Wilberforce adopted the same view as 
Browne J. Lord Pearson dissented as to assignment being nugatory, 
and held that Anisminic had lost their rights by selling to T.E.D.O. 
He therefore held that the Commission had not even erred; but 
strangely enough he conceded that if he had agreed with the 
majority lords that assignments should be ignored, he would have 
agreed that the Commission had exceeded jurisdiction in dismissing 
Anisminic’s claim. Lord Morris agreed with the Commission that 


T (1069) 2 A.C. at p. 177 F. 
© [1969] 2 4.0. at pp- #28 et seq. 
®* [1988] 2 Q.B. 882. 
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the claim had been lost by assignment, but he said that even 
if he had disagreed and thought their view wrong, the Commission 
would still only err within jurisdiction, and their decision would be 
binding. 

IV 


This article will not compare the merits of the majority and minority 
lords’ views on the right of a dispossessed owner to claim after 
assigning and on who might be successors in title. It will be 
assumed that the majority were right, and attention will be given 
to whether they produced convincing reasons why the Commission’s 
dismissal of Anisminic’s claim was excess of jurisdiction and not 
error within jurisdiction. Lord Morris gave much attention to that 
problem, but there are still aspects of the majority reasoning that 
he did not set himself to refuting specifically. 
Professor Wade has commented: 

‘¢ The real weakness in the majority’s position, it may be felt, 

is that it leaves the Commission with virtually no margin of 

legal error. It comes, perilously close to saying that there is 

jurisdiction if the decision is right, but none if it is wrong.” 1° 


To many it will be a strange and novel idea that any tribunal 
can ** exceed ” jurisdiction by dismissing a claim. 

In the past most judges who have sought to justify holding a 
tribunal’s decision to be void because wrong have based their 
reasoning on the concept or quasi-concept of jurisdictional fact. 
The majority’s reasons in the Anisminic case contain not a few 
hints that that concept was never far from their minds, since they 
cite a number of cases that are decided favourites of those who 
believe in jurisdictional facts. But actually the majority reach the 
conclusion that the Commission’s decision was a nullity for excess 
of jurisdiction, without any facts being designated as jurisdictional. 
The cases that they cite suggesting a connection seem in truth to 
have no logical bearing on the general line of reasoning they pursue. 


V 


It could be said that the lords’ decision turned on article 4 (1) 
of the governing order in council; and the salient question is whether 
article 4 (1) was an adequate basis, and whether its significance 
was not magnifted out of all just proportion. 

Lord Pearce summarised the article as enacting that: 


‘Tf the applicant satisfies them of certain listed matters, the 

Commission shall treat the claim as established. The “only 

listed matters, so far as relevant to the present claim were... 
1) the fact that the property referred to in Annexe E was in 
SyPt, 


10 ‘‘ Gonstitnfional and Administrative Aspects of the An:sminic Case °’ (1069) 85 
L.Q.R. 198, 21. 
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a the identity of the claimant as referred to in Annexe E, and 
(8) the nationality of the claimant on various dates.” Y 


Lord Reid summarised the effect of the whole order in council 
thus: ‘“ The task of the Commission was to receive claims and to 
determine the rights of each applicant. It is enacted that they shall 
treat a claim as established if the applicant satisfied them of certain 
matters.” ** But he and the other majority lords followed this up 
by reasoning as though the second duty was the one that really 
mattered, though on Lord Reid’s statement the receipt and deter- 
mination of claims was made the Commission’s province, and the 
way they should treat a claim was a matter of methods within 
the province. 

Lords Pearce * and Wilberforce ™ initially both agreed that the 
Commission’s jurisdiction was a matter of the “ field ” or “ area ” 
of cognisance assigned to them by the Act and order in council. 
But as those lords’ reasoning develops, it becomes more and more 
apparent that they have turned to article 4 (1) as presenting the 
real test of the Commission’s jurisdiction, though no definition of 
a field or area is to be found there. That article receives almost 
exclusive emphasis and attention, with corresponding neglect of 
the determination of claims, which Lord Reid himself had described 
as the Commission’s “‘ task.” 

The provisions (thus scamped by the majority lords) in the Act 
and order that actually do define the field or area assigned to the 
Commission need to be pieced together to some extent, owing to 
unscientific drafting, particularly in the order. 

The Act of 1950 by section 8 enacts that if the Government 
contracts with a foreign government for compensation from the 
latter, an order in council may provide: ‘‘ (b) for the determination 
of such claims [for compensation] by the Commission.” The order 
of 1962 recited that an agreement had been made with the United 
Arab Republic on British property in Egypt, and it was expedient 
to provide for the registration and determination of claims for 
compensation. Article 5 provided: 

‘ (1) The Commission shall assess the amount of loss with 

to each claim established under this Part of the Order. 
** (2) The amount of loss so assessed shall be such amount as 
seems just and equitable to the Commission having regard to 
all the circumstances.” 


The above provisions are those that purport to fix the bounds 
of the Commission’s “ field ” or “‘ area ” of cognisance. They are 
to receive claims for compensation, to decide whether those are 
good or bad, and how much each claimant should get from the fund. 


11 (1989] 3 A.C. at p. 201 BF, 
12 Ibid, at p. 178A. 
13 Ibid. at p. 105 E-F. 
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Article 4 (1) seems meant to describe what types of claims are 
good claims. But it seems irrational to say that conformity with 
the description is what brings a claim into the Commission’s 
‘6 field of power. Good and bad claims are equally within the 
Commission’s field, which is the judging of both. Article 4 (1) only 
purports to supply the substantive law by which the Commission 
will know what claims are good. 

Article 4 (1) directs the Commission to treat a claim as estab- 
lished if satisfled that it meets the description of a claim that 
qualifies. The majority lords read great significance into that 
direction; but it is hard to see how that significance is indicated by 
the language. If article 4 (1) had been left out of the order in 
council entirely, the order would still impose on the Commission 
the duty to treat as established any claim that it found good. Every 
judicial tribunal has that duty, by implication of law. It was 
amateurish legislating for the article to include such tautology, 
which really deserved httle notice. 

The operation of article 4 (1) could have been made clearer if 
the draftsman had followed more traditional language. But the 
natural inference, even from the language used, is that what the 
draftsman was saying was that a good claim was one that conformed 
to the description supplied, and that the Commission was made the 
judge. There seems to be no sufficient reason to read jurisdictional 
implications into article 4 (1) at all. Jurisdiction was given 
elsewhere. 


VI 
The majority law lords, up to a point, take a very orthodox view 
of what amounts to excess of jurisdiction, a view that no one could 
quarrel with. They say that jurisdiction is a matter of field or 
area of cognisance 1 and of course excess of jurisdiction will be 
going outside that field or area. 

But then comes a shift in their reasoning. The majority end 
by telling us that the Commission exceeds its jurisdiction by not 
complying with article 4 (1). But the links in that reasoning are 
strange. The majority lords, after paying lip-service, as has been 
seen, to the principle that the test of exceeding jurisdiction is going 
outside a field or area of cognisance, throw aside all interest in 
fields and areas and substitute an entirely different proposition. 
They say that the Commission exceed jurisdiction in not complying 
with article 4 (1), because the language of article 4 (1) is 
“* imperative.” 1§ 

Imperative—one is inclined to answer: what of it? The rules 
prescribed for the operations of practically every court, including 
the High Court, are couched in imperative language. But when 


18 Lord Pearce ee 2 A.C. at p. 105 E-P.; Lord Wilberforce gee WF. 
18 Lord Pearce [1989] 2 A.C. at p. 1920 (‘' mandatory ''); Lord Wuberforce at 
pp. 208C, %13 E-F. (‘‘ imperative `). 
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has non-compliance involved excess of jurisdiction? Imperative 
language calls for obedience. But even error means doing something 
unjustified. There is plenty of authority to show that an enactment 
must be imperative before breach of it will be even error. Breach 
of a directory provision does not amount to error.1" 

Why, then, was this worse than doubtful reasoning substituted 
for the original sound proposition that excess of jurisdiction means 
going outside a field or area? The answer is that that proposition 
did not advance the desired conclusion—that article 4 (1) was the 
centre of the jurisdictional question. 

The essence of the majority reasoning can be found in the 
following passage from Lord Pearce: 

‘* . . e the Order in Council which deals with the present claim 
ave a wide power to determine the amount of compensation. 
ut with regard to the establishment of claims under Article 4 

it gave narrow powers. It gave no general discretion at all. 

If the applicant satisfies them of certain listed matters, the 

commission shall treat the claim as established. . . . There was 
no discretion in the commission, no jurisdiction, to put further 
hurdles, other than those listed, in the path of the ap ts’ 
claim, or to embark on inquiries other than those which the 
Order in Council directed.’ 1° 


But this reasoning makes assumptions that many will find hard 
to concede. 

The Commission undoubtedly had the power to decide whether 
a claim made to it was good or bad; that was its essential function; 
its fleld of cognisance. Whether that was a wide or narrow power 
hardly seems to matter; it was the power that every judicial 
tribunal has to choose between a right and a wrong decision. It 
really does not help to point out that the Commission was given 
“* no general discretion.” No doubt a tribunal’s duty is to be right. 
But it has power to choose wrongly. The implication in the cited 
passage is that a tribunal exceeds jurisdiction whenever it chooses 
wrongly; and that is a proposition hard to accept. It means that 
the tribunal never really has a choice. 

As to putting “‘ further hurdles ” in a claimant’s way—that is 
really saying that any tribunal exceeds jurisdiction whenever it 
dismisses legal proceedings that should have succeeded; for 
obviously the tribunal must have required more from the claimant 
than it had a right to require. Take the case where a judge dismisses 
an action on the ground that the Statute of Frauds was not complied 
with, the statute being in law inapplicable to that action. There the 
judge embarks on an inquiry that the law did not direct, and by 
implication even required him not to embark on. 

Next take a case where an endorsee sues on a note and the judge, 


17 Montreal St. Ry. v. Normandsn [1917] A.C. 170; Re Carter v. Smath (1855) 
. 4 E. & B. 606; Le Feuvre v. Miller (1857) 8 E. & B. 891: Caldow v. Peel 
(1877) 2 C.P.D. 662. 18 [1989] 2 A.C. at p. 201 D-E. 
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confusing the law as to endorsement and assignment, dismisses the 
action because the endorsee plaintiff gave no notice to the debtor of 
the transfer. There the judge miscarries because he has taken into 
account a factor that he should not consider at all. He puts the 
unjustified hurdle of notice to the debtor in the plaintiff’s path. 
Would it affect the legal situation if the judge gave written reasons 
why he went wrong and so dismissed a claim that he should have 
held established? Not at all, except that his candour would make 
his judgment easier to reverse on appeal. But if there was no appeal 
(as in the Anisminic case) then his blunder and his exposure of it 
would still leave his judgment no less binding than if tt was 
impeccable. 

Both the judges mentioned, no less than the Commission, put 
unjustified hurdles in the path of claimants. 


vil 


It has been submitted that the key to the real problem in this case 
was not to be found in article 4 (1), as the majority lords held, 
but in the provisions defining the field or area of the Commiasion’s 
cognisance. 

In building their case on article 4 (1) instead, those lords had to 
surmount the obstacle that the article itself required the Commission 
to be satisfied before they held a claim established; and the 
Commission had rejected Anisminic’s claim. The lords’ way of 
surmounting the obstacle may appear to some unconvincing. 

Lord Pearce asserted : 


‘The only listed matters so far as relevant to the present 
claim were, the appellants argue, (1) the fact that the property 
referred to in Annexe E was m Egypt (2) the identity of the 
claimant as referred to in Annexe E; and (8) the nationahty 
of the claimant on certain dates. There ts no dispute that on 
these matters they satisfied the Commission,” 19 


Lord Wilberforce was little less downright on the point. After 
referring to the same requirements (1) (2) and (8), he proceeded: 
‘© As em concessis, all these ‘ conditions ’ were fulfilled to the satis- 
faction of the Commission, the appellants’ claim was in law 
established.” 2* The other majority lord, Lord Reid, did not refer 
to whether the Commission were “ satisfied.” 

Lord Morris, far from conceding that they were, flatly denied 
it. He stated: “f... the Commission had not been satisfied of the 
matters referred to in Article 4, with the result that they could not 
treat the main claim as established.” ** 

In view of the importance of the point, it is strange that all the 
reports fail to quote the exact language of the Commission’s minute 


19 [1969] 2 A.C. at p. 201 E-F. Italics added. ; 
20 Ibid. at p. 210 A-B. 21 Ibid. ot p. 179 F-G. 
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of adjudication. The fullest reported account of the minute is that 

from Diplock L.J., who said: 
“ It is apparent from their minute of adjudication that the 
Commission were of opinion that T.E.D.O. which never was a 
British national became ‘ the successor in title ’ to the plaintiffs 
before February 28, 1959, and that accordingly the requirement 
of Article 4 (1) (b) (ii) was not satisfied in the case of 
Anisminic’s claim under Part I of the order. It is less 
apparent but said to be discernible on a close analysis of the 
minute of adjudication, that the Commission were of opinion 
that no applicant could establish a claim under Article 4 or 
Article 6 unless he had a claim against the Egyptian Govern- 
ment on February 28, 1959. These are the two ‘ errors ’ which it 
is contended the Commission made.” 33 


Lord Wilberforce in another passage made the revealing remark 
that ** The Commission has in law, however it described its actions, 
determined the claim to have been established.” # That, taken 
with Diplock L.J.’s and Lord Morris’s statements of the Commis- 
sian’s attitude, leaves no doubt that the Commission could only be 
said to have been “ satisfied ” in the most Pickwickian sense. What 
the majority lords were trying to make good was a contention that 
the Commission must be taken to have been satisfied on Anisminic’s 
claim because they should have been satisfied. That is to Say, A 
tribunal wrongly dissatisfied is really indistinguishable from a 
satisfied tribunal. 

That reasoning could lead to some strange results. Let us go 
back to the endorsee of a note whose action failed. On the above 
reasoning, he could claim that since the court found against him 
because of his irrelevant failure to notify his debtor, that really 
meant that the court found for him on the facts that mattered— 
hence he was entitled to rely on those first good findings, and to 
ignore those that followed. Since the court went into an irrelevant 
question, and founded its dismissal on that, everything that followed 
the findings in his favour was excess of jurisdiction and a nullity. 
So, even in a collateral attack, the finding that the plaintiff had 
failed was in truth a finding that his claim was good and actually 
a Judgment in his favour. 

When this reasoning becomes fashionable, and collateral attack 
can succeed through rts use, then the day will have arrived when 
appeals can be dispensed with. 


via 


Another unconvincing feature of the Anisminic judgments is the 
repeated reproach levelled at the Commission that they *‘ asked 
themselves the wrong questions,” and the implication of this over- 


33 cpa 2 Q.B. 862, 902 G, 908 A-B. 
27 [1969] 2 A.O. at p. 214 B. Italics added. 
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worked phrase is that when that reproach can be applied to a 
judicial tribunal, it proves that the tribunal has exceeded its 
jurisdiction. 

The reason why the phrase is popular is not hard to see. Its 
vagueness conveniently cloaks the thinness of reasoning that, if 
stated with precision, could not escape detection. To complain of a 
tribunal that it asks itself wrong questions is merely to say that 
it is reasoning badly. But it is thought to be plausible to claim that 
bad self-questioning is exceeding jurisdiction, when no one would 
venture to say the same of merely reasoning badly. 

Lord Wilberforce, though he did not avoid the phrase, conceded 
that it was “‘ not wholly satisfactory ” since it did not “‘ distinguish 
between doing something which is not in the tribunal’s area and 
doing something wrong within that area.” ** Yet others did not 
even make that concession, but gave the phrase an objectionably 
wide application. 

Thus Lord Pearce said of the Commission ‘‘ But if it directs 
itself to the right inquiry, asking the right questions ” * then it 
will keep within its jurisdiction—that implying that even a tribunal 
within its proper field must ask the right questions to stay within. 

But any use of the phrase seems equally objectionable and mis- 
leading. It sets up a test that has no real significance. At best, 
it is a figurative expression that has little relation to reality. The 
phrase implies that it is an inherent part of the judicial process for 
tribunals to adjudicate by self-questioning and self-answering.** 
That is simply untrue as often as it is true. Many tribunals will 
listen to evidence and reach conclusions of fact and law without 
asking themselves a single question. To some, question and answer 
may be the most helpful and stimulating way to think. To others 
it will be a hopeleasly artificial method. 

Even with those who question and answer themselves it is 
obviously untrue to say that excess of jurisdiction is inherent in 
asking wrong questions. Any question must be thought “ wrong i 
that does not help to bring the tribunal to its goal. But it is 
apparent that no amount of unhelpful questions can affect juris- 
diction which does not take the tribunal outside its province. Even 
when self-questioning does take the tribunal outside, it does not in 
the least follow that jurisdiction is imperilled. 

If a tribunal reasons badly but still reaches the same conclusion 
it would have reached if it had reasoned impeccably, there is no 
logical reason why the tribunal should not ask itself 100 wrong 


24 Ibid. at p. 206 O. 

25 Ibid. at p. 195 F. Italios added. 

26 At [1969] 2 A.C. p. 105F Lord Pearce says: ‘‘ They [Court] will intervene if 
the mbuna! asks itself the wrong questions (that is, estions other than 

„a/m ‘those which ment directed 1t to esk iself).’’ But the idee of such questions 
j i -< Pamant has never in its history directed tribunals to ask 
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questions on any subject under the sun on its way to that conclusion. 
It is not a question of what tribunals ask themselves, but of what 
they decide. If asking right questions were the true test of juris- 
diction, then by reasoning without questions, a tribunal seemingly 
would dechne jurisdiction. But that takes a lot of believing. And 
what of a tribunal whose members all asked themselves different 
questions, but all reached the same answer? 

Let us again revert to the endorsee whose action on a note is 
wrongly dismissed. Could he give his complaint against the judge 
a jurisdictional aspect by framing it thus: “ He asked himself 
whether I gave my debtor notice of transfer. That was a wrong 
question. He had no right to ask it. When he put it, his juris- 
diction went.” That approach opens vistas. But they will not be 
welcomed by those who have regard for principle. 


IX 


It is apparent that if the views had prevailed of the Court of 
Appeal and the minority lords, then Anisminic Ltd. would have 
been deprived of compensation for loss of £4,400,000 (less £500,000) 
because they were rash enough (no doubt despairing of govern- 
mental help) to realise what they could out of their shattered 
business by making a deal with a satelite of the Egyptian Govern- 
ment. That rashness invited doubt whether they had not lost their 
claim by selling it. The majority lords saved them from paying the 
penalty of rashnėss and went a long way to save them. One may 
well conclude that this case supplies another instance of the familiar 
phenomenon—a hard case making bad law. 

A consolation is that a similar case is not likely to recur, where 
bad drafting will again give such colour to the argument that mere 
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TRACING ASSETS: A CASE FOR THE 
FUSION OF COMMON LAW AND EQUITY 
IN ENGLISH LAW * 


Tue relation of common law to equity with regard to the tracing of 
assets is far from being simple. The remedies available for tracing 
are, regrettably, still plagued by the continued significance of the 
different rules at common law and in equity. It is intended in this 
paper to state, examine and evaluate, as briefly as possible, these 
divergences and to propose methods of achieving a reconcihation 
between the two branches of the law. 

The divergences relate principally to the requirement of non- 
admixture of money at common law; the requirement of a fiduciary 
relationship in equity; the rights of bona fide purchasers and, finally, 
the rights of innocent volunteers. 


A. REQUREMENTS OF Non-ADMIXTURE AT Common Law 
AND OF FIDUCIARY RELATIONSHIP IN EQuiTy 


At common law property can be traced if it has remained in its 
original state or is represented by other property obtained in its 
place by its sale or exchange. This right, however, ceases once 
there is an admixture of the claimant’s property with that of the 
wrongdoer. As Lord Ellenborough, in his classic exposition of the 
subject, put it 1: 
‘c Tt makes no difference in reason or law into what other form 
different from the original the may have been made... 
for the product of or substitute for the original thing still follows 
the nature of the thing itself, o tcc iear a dipaei te 
be such, and the right only ceases when the means of ascertain- 
ment fail, which is the case when the subject is turned into 
money, and mixed and confounded in a general mass of the 
same description. The difficulty which arises in such a case is 
a difficulty of fact and not of law... .” 


The consequence to a plaintiff in the case of such an admixture is 
that his claim would have to abate, in the event of the wrongdoer’s 
insolvency, proportionately with the claim at law of other unsecured 
creditors of the wrongdoer. Such a result is no doubt curious. Why, 
indeed, should the fact of an admixture defeat the plaintiff’s right 


# This Article is an extract from e thesis (Study of the Inter-Relahonship of 
the Legal and Equitable Proprietary Remedies in English Law) which I sub- 
mitted as a Hesearch Student of Univarnity College London for the Doctor 
of Philosophy Degree. 

1 Taylor v. Plumer (1815) M. & 8. 562, 575. 
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to tracer Ought the legal remedies to have been so restricted? 
These questions will be considered later.? 

The above common law limitation would not, however, matter 
greatly if better and alternative tracing remedies were available in 
equity. Such remedies, which allow tracing into mixed property, 
do in fact exist in equity. Until Re Diplock * and indeed until the 
first half of this century it was thought that the better equitable 
remedies were available to any claimant. An instructive case is 
Banque Belge pour Etranger v. Hambrouck* where Hambrouck, by 
fraudulent means, obtained money from the plaintiff’s bank, paid it 
into his account with Farrow’s Bank and paid some of this money 
to his mistress, a Mlle. Spanoghe, who in turn paid it into her 
deposit account with her own bank. The plaintiffs claimed that the 
sum of £815 remaining to Mile. Spanoghe’s credit was their 
property. Scrutton L.J. decided * the case on equitable grounds. 
So far as the common law claim was concerned he considered the 
defence that the payment into Hambrouck’s bank and the drawing 
out of other money in satisfaction had changed the identity of the 
money. Atkin L.J.," however, went further and considered that 
the plaintiffs could succeed with either a common law or equitable 
remedy. 

The better and alternative equitable remedies have, however, 
developed as remedies of limited application, for in 1948 the Court 
of Appeal in Re Diplock * laid it down that before a right to trace 
can be granted in equity, either there must be a fiduciary relation- 
ship between the claimant and the defendant who holds the 
property, or, as a result of a fiduciary relationship between the 
claimant and another person through whose hands the property has 
previously passed, some equitable proprietary interest must have 
become attached to the property. In other words, there must 


2 Bee pp. 7-10, post. 

3 In equity if the recipient has exchanged the oleimant's roperty for other 
property, the claimants can either take the product (this is the case of a con- 
structive trust) or he can have a lien on it for the value of his property. But 
if the recipient has mixed the olarmant's with his own so that ıt is 
no longer identifiable, the claimant is entitled to a charge on the property 
parchased for the amount of the trast money laid out in the . Bee 

Hallett (1879) 18 Ch.D. 696, 700, per Sir George Jessel M.E. Where the 


mixed has however incressed in value, Re Tilley's Will Trust [1967] 
3 All “O08 supports the view (at pp. 809-810) that the beneficiary is 
entitled to share in profit. 

4 [1048] 1 Ch. 468 (C.A.) s [1991] 1 K.B. 81. 

* Ibid. at p. 880. T Ibid. at pp. 885—886. 

* [1948] 1 Ch. 465. In this oase a testator had by his wil di his 


executors to apply his residuary estate ‘‘ for such charitable institutions or other 
charitable or benevolent object or objects in England '’ as they should in 
their absolute discretion think fit. The executors distributed a large pars of 
the residue among 190 charities before the next-of-kin of the testator chaWenged 
the validity of the origina] bequest, whioh was held by the House of Lords to 
be invalid. The claims of the next-of-kin against the executors of their estates 
were compromised but @ number of olaims and proprietary) were 
brought against the charities who were regarded as innocent volunteers. 
°* [1948] 1 Ch. 465, 580. 
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exist an initial fiduciary relationship. At common law, on the 
other hand, the right to trace does not depend upon there being a 
fiduciary relationship between the parties. Why, then, one is 
impelled to ask, has equity imposed this requirement ? 

The reason, it is believed, can be traced to the once divided 
jurisdiction of the Common Law and the Chancery courts. Before 
the fusion in 1878 of the two by the Judicature Acts they existed 
as separate and distinct courts, and the fiduciary obligation, it 
appears, was then the means historically of conferring jurisdiction 
upon the courts of Chancery. The Chancery courts granted relief 
only to those with a claim in equity who wished to follow their 
property into the hands of trustees and other fiduciaries entrusted 
with the possession of the property. On the other hand, the 
common law courts also granted relief only to legal owners. The 
common law gave no relief to one who had only an equitable title 
such as a cestui que trust or a beneficiary under a will. 

Now, however, that both the common law and equity juris- 
dictions have been combined, there certamly appears to be no 
justification for insisting on this requirement any longer.*° Although 
the Judicature Acts of 1878-1875 ™ did not fuse the rules of equity 
and law which therefore still remain distinct bodies of law governed 
largely by different principles, yet sections 24 and 25 of the Act 
of 1878 laid down the principles upon which law and equity were to 
be concurrently administered. Thus, in any action brought in the 
High Court in which the plaintiff claims to be entitled to any 
equitable right or remedy against the defendant, or the defendant 
relies on any equitable defence to the plaintiff’s claim, the court is 
directed to give the same effect to the claim or defence in question 
as the court of Chancery would have done had the matter been 
raised before it in the old days. 

Indeed, the re-creation of this distinction between law and equity 
is most unfortunate, posing, as it were, the greatest problem yet 
to the relationship of the two branches, for it means that though 
the legal remedies are for some reasons inadequate, yet the equitable 
remedies, which may be better in the circumstances, cannot be 
invoked unless a fiduciary relationship exists between the legal 
owner and the wrongdoer. From the viewpoint of a legal owner 
and of restitution this is no doubt a most arbitrary limitation. 
The effects of this limitation in equity may be thus demonstrated : 

(i) If A’s money is stolen by B, a bankrupt, or is transferred 
to him under a fundamental mistake of fact, A can trace it 
at common law in priority to B’s 1 creditors under the rule 
established in Taylor v. Plumer.™ If B has, however, miwed 


10 See Professor Maudsley, ‘‘ Restitution in England ” (1966) 19 Vanderbilt L R. 
1128, 1188. 
11 Now replaced by the Supreme Court of Judicature (Consolidation) Act 1925. 
12 “ B ” in either case has e ‘‘ void ” title. 
e 13 (1815) 8 M. & 8. 562. 
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the money, A is barred from tracing it at common law. On 
the other hand, as the law stands, A cannot trace it in equity 
because there is no fiduciary relationship between himself 
and the rogue. 

(ii) Where A’s money has been transferred to B because of 
B’s fraud or duress or under a mistake of fact which is not 
sufficiently fundamental, A can trace the money at common 
law from B ** in preference to B’s creditors, provided A is 
still entitled to and does rescind the transaction. However, 
if B mimes it with his own money, A can no longer trace it 
at common law and since there is no fiduciary relationship 
between him and B, he will not be allowed to trace it 


in equity. 

(ui) If, having obtained the money as above, B passes the money 
either with notice of its origin to someone else or to a 
volunteer who mies it with his own money, A cannot trace 
it at law or in equity. 

(iv) Where the money has been put in a separate account in a 
bank so that it has not become mixed A can follow it at 
common law.** Where, however, B has mined the money 
with other money belonging to him, A cannot trace it at 
common law or in equity. 


In the above situations the gainers, in the event of B’s insolvency, 
are B’s creditors for they share equally with A in B’s estate. 
Undoubtedly, such a result is curious. It is clearly illogical that B’s 
creditors should thus fortuitously benefit from the bankrupt’s act 
at the claimant’s expense. It is very unfortunate that the common 
law itself has up till now not been prepared to remedy these 
situations. It appears clear, however, that the common law limita- 
tion would have not have mattered at all had the Court of Appeal 
not posited the requirement of a fiduciary relationship as a condition 
to the right to trace in equity. If we are, therefore, to bring about a 
fusion, it seems clear that our aim must be to find ways whereby 
either the common law rtself would allow a plaintiff to trace into 
a mixed fund or, in the alternative, equity would lift its veil so as 
to enable a legal owner to take advantage of the equitable right to 
trace property into a mixed fund. Two principal methods are 


hereby proposed. 


1. The appropriateness of the common law action for money had and 
recetved tn “* mimed funds ” situations 
While no one can dispute the fact that money once confused or 
commingled with other money can no longer be specifically 
identified, what is, however, open to argument is whether the fact 
of an admixture should, as laid down at common law, therefore 


14 “ B” in either case has a *' voidable’’ title. 
15 Bee Re Diplock [1047] Ch. 716, 746, per Wynn-Parry J. 
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defeat the plaintiff’s right to trace. Indeed Lord Greene M.R. in 
Re Diplock gave certain matters which, in his opinion, are helpful 
in understanding the limitation of the common Jaw doctrme and the 
reasons why equity was able to take a more liberal view. He 
explained +° that the common law was very materialistic as it could 
only appreciate the physical identity of a thing, thus regarding 
money as ascertainable only so long as there was no mixture with 
other money. This, he explained, was because the theory of tracing 
was foreign to the common law and this was in turn due to the 
limited nature of the remedies available at common law, the normal 
remedy being damages. On the other hand, in equity, the available 
remedies were, in his view, very wide since equity could provide 
specific relief particularly through the declaration of a charge. 
Moreover, equity adopted a more metaphysical approach as it 
regarded a mixed fund as capable of being resolved into its 
component parts. 

Indeed, while it is questionable whether the common law was 
ever materialistic in its approach, there can be little doubt from the 
above that Lord Greene must have overlooked the fact that it was 
not, as suggested, a question of dissolving a mixed fund; on the 
contrary what the claimant is here seeking to establish is a right 
to an equivalent amount of the appropriated money in the mixed 
fund. Indeed, there is, it is submitted, nothing in the nature of 
the common law action for money had and received *’ which makes 
it unsuitable for tracing appropriated money in a mixed fund. A 
plaintiff in this action can only obtain the restitution of an 
equivalent amount and not the identical coins, the reason being 
that since one coin cannot be distinguished from another the 
property in the original coin is deemed to have passed to the 
transferee. Assuming, however, that the coins or banknotes are 
even distinguishable, they cannot, once paid out as currency, be 
specifically owned any longer so as to be recoverable tn specie. A 
claimant whose money has or has not been mixed with that of the 
wrongdoer cannot therefore seek to follow the identical coins. All 
he can actually follow is an equivalent amount of the appropriated 
money. Nothing, therefore, should have prevented the common law 
courts from allowing the action for money had and received, which 
kes for an equivalent amount only, in a case where the money has 
become mixed with that of the wrongdoer. To refuse recovery 
merely because the coins have been mixed and have thereby become 

indistinguishable indeed appears to me to be not only objectionable 
but also irrelevant in the circumstances. Commenting on Lord 
Ellenborough’s statement in the case of Taylor v. Plumer’ 
Professor Stoljar had this to say ¥ 


16 [1948] 1 Ch. 465, 519. 

17 For a detailed historical account, see Jackson, Ht of Quasi-Contract ; 
Holdsworth, History of Enghsh Law, Vol. IL, pp. 54, 

18 (1815) 8 M. & S. 562. 19 Law of Quast-Contracts, pp. 114-115.. 
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** This distinction between mixed and unmixed funds had of 
course one bold purpose, namely, to widen the concept of 
specific property so as to defeat [the principal’s] liability in 
trover and thus to preserve his priority. Yet in making this 
distinction the, decision not only reaffirmed that money could 
not be followed once it had become mixed or commingled with 
[ the agent s] but it also solidified a much deeper misunder- 
standing. e point is that since [the principal] was claiming 
from [the agent] an equivalent amount, not specific coins, the 
question whether [the principal’s] money was mixed or un- 
mixed was not y relevant.... And since Taylor v. Plumer 
was the last decision stating the wider common law principles 
it was the decision that was used for the contrast with equity. 
So Jesse] M.R. remarked that Lord Ellenborough when enunci- 
ating the distinction between mixed and unmixed funds, must 
have been unaware ‘ of this refinement of Equity by which 
the means of ascertainment still remain ’, the refinement being 
that equity could create a charge on the mixed mass of money 
thus giving the owner a right to the same quantity. And thus 
was it overlooked that the same refinement existed at common 
law. Simply because money had and received also gave a right 
to the same quantity we might just as well have said that it 
too created a charge upon the mixed mass.” 


It is therefore submitted that a legal owner whose money has been 
mixed with the wrongdoer’s should be able to trace it at common 
Jaw by bringing an action for money had and received. He would 
thus be entitled to a preference over the wrongdoer’s unsecured 
creditors in the event of the wrongdoer’s insolvency. Moreover, 
there would be no need for him to want to take advantage of the 
equitable right to trace into a mixed fund. Obviously, this degree 
of fusion is most desirable since it ensures that the objects of both 
sets of tracing rules will be the same. 


2. Eatent to which the equitable remedies should be allowed but the 
fiduciary relationship element be circumvented or jettisoned 

The right to trace in equity under American law arises whenever 

a person takes the legal title to property but on the ground of 
unjust enrichment cannot be allowed to claim the beneficial title.” 
In other words, American law, unlike English law, is willmg 
to sever the beneficial ownership from the legal ownership in order 
to provide a proprietary remedy. Indeed the speech of Lord 
Dunedin in Sinclair v. Brougham ™ came very close to this doctrine. 
After enunciating the proposition that “ all ideas of natural Justice 
are against allowing A to keep the property of B which has somehow 
got into A’s possession without any intention on the part of B to 


» Bee the definitions of ‘‘ Constructive Trust'’ and ‘' Equitable Lien in para. 
160 of the American Restatement of Restitution. See elso Beatty v. Guggen- 
Asim Ecploration Co., 225 N.Y. 880, 886, per Cardozo J. (1919). 

31 [1914] A.O. 388, 427-489. 
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make a gift to A ” he described the ** equity ” involved in the action 
for money had and received as, in his view, ““ based on inherent ideas 
of justice ” but after explaining that that action was ineffective 
where there was an ultra vires contract he then adduced parallels 
from Roman Law and Pothier and went on to say that English 
equity could also supplement the common law when her remedies 
thus proved inadequate. He said ™: 
‘“ I think [equity] can always in the exercise of [its auxiliary ] 
jurisdiction help the common lew by tracing, and can say that 
if the proceeds of property can be shown to be what I have 
called a de agian in the person of the recipient, then it will 
hold that that property is traced just as surely as it was still 
in the original form. To do this is to give full effect to the 
doctrine of ultra vires—for the party receiving is not ordered 
to pay as a debt the equivalent of what he orginally got, but 
ered merely to surrender what he still has as a superfluity, 
an enrichment which, but for the original reception of the 
money, he would have been without.” 


At no time in his speech did Lord Dunedin ‘mention that a fiduciary 
relationship was a stne qua non to the right to trace in equity. He 
was no doubt more concerned with the wider horizons of specific 
restitution. Regrettably, however, his view about the nature of 
the right to trace in equity has not prevailed in England in its 
widest sense. As Lord Greene M.R. said in Re Diplock ™: 
‘“ Regarded as a pure piece of machinery for the purpose of 
tracing money mto a mixed fund or into property acquired by 
means of a mixed fund, a declaration of charge might be 
thought to be a suitable means of agers with any case where 
one person has, without legal title, some benefit by 
the use of the money of another—in ae words, any case of 
what 1s often called © in he enrichment ’—the opinion of Lord 
Dunedin in Sinclair v. Brougham appears to us to come very 
nearly to this, for he appears to treat the equitable remedy as 
ap icable in any case where a superfluity, expressed or capable 
expressed in terms of money, is found to exist. Such 
‘ a view would dispense with the necessity of establishing as a 
starting point the existence of a Arar gan or quasi-fiduciary 
relationship or of a continuing right of property recognized in 
equity. We may say at once ae apart from the possible 
case of Lord Dunedin’s speech, we cannot find that any 


pe ciple so wide in its operation is to be found enunciated in 
glish law.” 


Indeed, as has been shown elsewhere,** the common law and the 
Chancery courts existed, before their fusion in 1878 by the 
Judicature Acts, as separate and distinct courts and the fiduciary 
obligation was then the means historically of conferring jurisdiction 


23 Ibid. at p. 484. 
33 [1948] 1 Ch. 465, 590-021, 
© 34 Atp. 14. 
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upon the courts of Chancery. The Chancery courts granted relief 
only to those with a claim in equity who wished to trace their 
property into the hands of trustees and other fiduciaries entrusted 
with the possession of the property. Thus applied, the equitable 
remedies had nothing to do with unjust enrichment as such. The 
right of the beneficiary was merely the right of the equitable owner 
to attach his property Just as the owner at law could trace with the 
actions of money had and received, trover or detinue. 

However, there is no reason why the right to trace in equity 
cannot now * be rationalised, as the American courts have done, 
along the lines of unjust enrichment. Surely, if it can now be 
recognised that the principle behind the grant of the right to trace 
is the remedying or the prevention of unjust enrichment, much of 
the problems now facing us would no doubt have been solved. The 
problem, however, is how we can bring this about. In this con- 
nection two schools of thought have emerged in England. The 
first school of thought led by Professor Waters ** has suggested 
that the fiduciary relationship can be circumvented, while the 
second school of thought led by Goff and Jones ™ has suggested 
that the requirement of fiduciary relationship should be entirely 
jettisoned. l 

Professor Waters asserts that there are examples in the 
precedents both of situations where the relationship was already 
in existence when the wrongful act was performed and situations 
where the relationship arose at the same time as the performance 
of the wrongful act.** Within the precedents on these latter 
situations, Professor Waters writes, English law can free itself from 
its self-imposed refusal to remedy unconscionable retention by the 
non-fiduciary. For evidence that such an ad hoc fiduciary relation- 
ship can arise he quoted the words of the Court of Appeal in Re 
Diplock ** commenting upon Sinclair v. Brougham thus: 

“ It is to be observed that neither Lord Parker nor Lord 

Haldane suggests that the equitable remedy extends to cover 

all cases where A becomes possessed of money belonging to B, 
a view which Lord Dunedin seemed inclined to accept if he - 
did not actually do so. Lord Parker and Lord Haldane both 
predicate Scared of n m o property recognized by 
ity which depends upon there having existed at some e 
TA ela aonehio of some kind (hough not sone 
a positive duty of trusteeship) sufficient to give rise to the 
equitable right of property. tly what relationships are 
sufficient to bring such an equitable right into existence for the 
purposes of the rule which we are considering is a matter 
which has not been precisely laid down. Certain relationships 


235 After all, the jurisdictiona] distinction has long been abolished. 
36 Waters, Constructive Trust (1964), pp. 67-72. 

77 Goff and Jones, Law of Restitution (1966), pp. 40-48, 58. 

28 Op. cit., pp. 68-70. 

20 [1948] 1 Ch. 465, 540—541. : 
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are clearly included, e.g., trustee (actual or constructive) and 
cestui que trust; and ‘ fiduciary ’ relationships such as that of 
principal and agent. Sinclair v. Brougham itself affords another 
example. There, a sufficient fiduciary PENSAI was found 
to exist between the depositors and the directors by reason of 
the fact that the purpose for which the depositors had handed 
their money to the directors was by law incapable of 
fulfilment.”’ 


Commenting on the above, Professor Waters said *°: 


“ Now how exactly did this relationship between depositors 
and directors become fiduciary? It certainly was not the 
isting fiduciary relationship which arises from agency, as 
e court admits, because the directors were agents of the 
society, not the depositors. On the other hand the court 
rejected that it could simply have arisen from unjust enrich- 
ment; Lord Dunedin was roundly criticized for this view. But 
it is very arguable that the Court of Appeal in Re Diplock 
rejected the term and accepted the principk.... The truth of 
the matter is that the depositors paid their moneys to the 
society in the mistaken behef that the society was entitled to 
borrow and invest moneys asa banker. The ultra vires rule... 
led to the contortion that the moneys had in fact been paid to 
the directors, and if the mistaken i eateee were to recover 
their moneys it had to be shown that the depositors could bring 
their claim against the society which, of course, held the 
moneys. The depositors were in fact saying to the society, 
‘we want back our moneys which we handed to you because 
we and you mistakenly thought you were entitled to receive 
it as ers.’ The offence, therefore, was in the society’s, or 
if one has to put it this way the directors’ receipt. And this 
mistaken payment and mistaken receipt was enough to create 
a fiduciary relationship between the payors and the payees. 
The present writer cannot think that the contortion produced 
by the ultra vires rule, namely, that the payees were the 
directors, makes any difference of principle. The directors 
received in order to pay into the society’s assets, it is true, 
but that being impossible by law they thereby became on 
receipt fiduciaries towards the peron. Had there been no 
ultra vires objection to the straight-forward statement that the 
society was the payee, however, the society upon receipt would 
surely have become a fiduciary for the same reason. The law 
a it from holding as a banking debtor, and the purpose 
or which the payors had handed over their moneys was 
similarly by law incapable of fulfilment.” 


From the above he then drew the following deductions *!: 


“ If A pays B under a common mistake as to the legality of 
what B is to do in consideration, and then B mixes or goes 
bankrupt or passes the moneys to an innocent volunteer who 


3° Op. ot., p. TL. 
e 31 Ibid. at p. 72. 
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mixes, A should have the remedy of the constructive trust 
against B or against the volunteer. ... If he who obtains by 
false tences is under a pre-existing fiduciary relationship 
and the relevant aspect of the duty has been breached, the 
victim can make the obtainer a constructive trustee or trace. 
But if the obtainer is a stranger and obtains property as con- 
sideration for a pipor, for example, supplying goods which 
cannot be carried out, again, for example, because there is no 
supplier as alleged and no such goods, then is the victim not 
in fiduciary relationship with the obtainer? ” 
Professor Waters however went on to observe ?? that where the 
gap between this ad hoc relationship and the principle of unjust 
enrichment occurs is in cases of larceny. “It is difficult to see 
how fiduciary relations of any sort can arise when the owner of 
the property does not consent to the control over the property 
passing to the transferee.” He argued however: 


‘“ This may be the real stumbling block of Sinclair v. 
Brougham. But at least as Andrews J.® pointed out all those 
years ago, when the law recognises that the offence itself may 
give rise to the aspect of fiduciary relationship which is breached 

y the offence, we are not far away from conceding finally 
that there is no logical distinction between the passing of 
property as a result of mistake or because of fraud, and the loss 
of it by theft.” 


On the other hand, Goff and Jones have suggested that the 
requirement of fiduciary relationship should be entirely jettisoned 
as a condition precedent to the right to trace in equity. They 
said **: 

“ We are not persuaded that the requirement of fiduciary 
relationship is either necessary or just in this context. Apart 
from the grave difficulties of determining who is a fiduciary, 
the consequences of the requirement can be capricious. Suppose 
that A’s money is stolen by a stranger, B, who mixes the 
money with his own money in his bank account. On the 
authorities as they stand, A cannot follow his money in Equity. 
But if the thief B had been A’s fiduciary agent and had stolen 
money entrusted to him, then A could have followed his 
property in Equity since a fiduciary relationship would have 
existed between the parties. B will generally be a man of straw 
so that the contest will be between A and B’s general creditors. 
In these circumstances A should surely have priority over 
the general creditors of B. It is unjust that the general 
creditors should fortuitously benefit at the claimant’s expense 
from the act of the bankrupt.” ?' 


32 Ibid. 

33 Newton V. Ta 69 N.Y. 188, 180 (1877). 

34 Op. œt, p. 41. 

35 See also Biotensor Mandeley (1959) 75 L.Q.R. at p. M2 who argues to similar 
effect. another j 


Bee also article by Professor Maudsley, ‘‘ Restitution in 
' England” (1966) 19 Vanderbilt L.R. 1128, 1188. 
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And later **: 
‘“ In our view the courts should, in the present context, aban- 
don the requirement of fiduciary relationship and recognise 
that equitable proprietary rights may be granted to prevent 
unjust enrichment. Each case should be considered on its 
merits to decide whether the claimant should have the addi- 
tional benefits which proprietary rights afford. These benefits 
should, we suggest, be allowed to a legal owner whose property 
has come into the hands of another, to enable him to take 
pantera of the equitable right to trace property into a mixed 
Ideally, no one can challenge that the fiduciary relationship ought 
to be jettisoned. The issue, however, is how we do it. It is felt 
that this matter will have to be dealt with by the legislature. With 
regard, however, to its circumvention Professor Waters, as we have 
seen, was trying to explore how far it was possible for the courts 
with the existing case precedents to bring about the same result. 
Either of these suggestions will no doubt bring about a recon 
ciation of common law and equity, thus ensuring that where the 
legal remedies are inadequate, the equitable remedies will be 
invocable. 

I shall now proceed, in the remainder of this paper, to discuss 
two further limitations which may yet inhibit a claimant, who, on 
the principles earlier on discussed, has a right to trace property 
at law or in equity, from recovering his property. These limitations 
concern the rights of bona fide purchasers and innocent volunteers. 
It will again be seen that the approaches of common law and equity 
are diametrically opposed to one another. 


B. Tue Ricuts or Bona FIDE PURCHASERS 


In equity the right to trace cannot be enforced against a bona fide 
purchaser without notice. Thus, where a trustee in breach of his 
trust sells the trust property to one who purchases for value without 
notice the bona fide purchaser cannot be declared a constructive 
trustee of the property. In this case the purchaser is deemed 
to have obtained the legal estate without any privity to the breach 
of trust, and equity will not therefore curtail his enjoyment of it 
in favour of the beneficiary. This is the limiting factor in relation 
to the enjoyment of equitable interests in property. Similarly, such 
a purchaser cannot have the equitable lien or charge impressed 
on a fund in his possession which is comprised of trust money.™* 

At common law, on the other hand, the rights of a bona fide 
purchaser are limited in scope, for a purchaser cannot acquire & 
better title than that of his seller.2* This ancient rule is commonly 


36 Op. oit., p. 48. 

37 Gee Piloher v. Rawlins (1872) L.R. 7 Ch.App. 250, 268, per James L.J. 

28 See Thompson v. Olydosdala Bank [1808] A.O. 282; Taylor v. Blakelock (1988) 
æ Ch.D. 560. 39 Whastler v. Forster (1 14 O.B.N.8. 248, 257. 
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expressed in the maxim nemo dat quod non habet and “ represents 
the law’s desire to protect property rights even though imnocent 
third parties may suffer in consequence.” “ There are, however, 
a number of exceptions to this rule, most of which owe their 
origin to the need to facilitate commercial transactions. The main 
exception relates to transfers of money. If, for example, A wrong- 
fully takes B’s money and pays it over to C who in good faith gives 
value for it, B will be unable to recover it from C.* There are at 
least two reasons for denying B restitution. In the first place, it 
is Most impracticable for the taker to investigate the true title of 
money. As Lord Haldane well put it in Sinclair v. Brougham “: 


‘“* . . . If a sovereign or banknote be offered in payment it is, 
under ordinary circumstances, no part of the duty of the person 
receiving it to inquire into title. The reason of this is that 
chattels of such kind form part of what the law recognises as 
currency, and treats as passing from hand to hand in point not 
merely of possession but of property.” 

Secondly, the convenience of business and the ordinary affairs of 

lfe demand the existence of a medium of exchange freely 

transferable. 

Transferees of goods are not, however, treated as favourably 
as transferees of money. A transferee of a chattel can only acquire 
a better title than his transferor’s if he can show that he bought in 
market overt in good faith and without any notice of any defect 
in the title of the seller **; or that he bought in good faith from 
a seller who had a voidable title not avoided at the time of sale *; 
or that he purchased in good faith from a person in possession of 
goods with the owner’s consent “*; or that he purchased under any 
special common law or statutory power or under the order of a 
court of competent jurisdiction.‘ 

The above, then, are the occasions when a transferee of goods 
may acquire a good title. One must, however, admit the fact 
that such a transferee is not widely protected. Where, for instance, 
a person has bought in a place which is not under the present law 
recognised as a ‘* market overt’? he may be sued in trover or 
detmue by the original owner. While this limitation may be 
justified on the ground that a person, whose goods have, for 
example, been stolen, should be enabled to retain his title to his 
goods, there is also much to be said for the view that a person who 
has bought in good faith without notice of defect in the title of 


4° Law Reform Oommittes, 12th Report, at p. 8. 

41 See Miller v. Race (1758) 1 Burr. 452, 487-458, per Lord Mansfield. 

43 [1914] A.O. 806, 418, 

43 Sale of Goods Act 1998, s. 93. 

44 Ibid. s. 28. 

45 Bee Factors Act 1899, as. 2, 8 and 9. It would a , however, thas ss. 8 and 9 
are substantially reproduced by s. 25 (1) and (ù) of the Bele of Goods Act 
1898. Bee also Hire Purchase Act 1964, s. 27. 

“46 Bale of Goods Act 1808, s. 21 (2) (b). 
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the seller should not be deprived of the goods. The paramount 
factor in these cases, it is submitted, should be the need to protect 
commercial transactions. The views and recommendations of the 
members of the Law Reform Committee ** on the ‘“ market overt ”’ 
rule and other matters relating to transfer of title to chattels are, 
on this score, very convincing. Indeed with the exception of one 
recommendation all their recommendations favour innocent pur- 
chasers. It is hoped that the Committee’s recommendations will be 
adopted. Much will indeed thereby be done towards achieving 
a uniformity between common law and equity with regard to 
tracing into the hands of bona fide purchasers. 


C. Tax RIGETS OF [INNOCENT VOLUNTEERS 
The position in equity can be stated in a number of propositions. 

(i) When the innocent volunteer, after mixing the money with 
his own, unmixes it by demonstrating an intention to use the 
particular money in question for a particular purpose and the money 
so used is identifiable, it can be traced. 

(ii) Where a volunteer takes without notice and there is no 
question of mixing, he must hold the money on behalf of the true 
owner, whose equitable right to the money still persists as against 
him.*® 

(iii) Where, however, the fund is mixed, the position is dif- 
ferent. If the mixed fund is in an active, unbroken banking account, 
any depreciation is borne between the true owner and an innocent 
volunteer in accordance with the rule in Clayton’s Case,™ namely, 
first in, first out. Commenting on this rule m Re Dtplock the Court 
of Appeal said *': 

‘ This is really a rule of convenience ™ based upon so-called 
ed intention. It has been applied in the case of two 
eneficiaries whose trust money has been paid into a mixed 
banking account from which drawings were subsequently made. 
. - - In such a case both claimants were innocent, neither is 
in a fiduciary relation to the other, and if the mixed fund had 
not been drawn upon they would be entitled to rateable charges 
upon it. Exactly the same occurs where the claimants are not 
two beneficiaries but one beneficiary and one volunteer, and 
we think, accordingly, that the same principle should be 
adopted. 


However, if the mixed fund is not in such an active banking 
account, then any loss is borne pari passu, so that the parties 


47 Fimbodied in thar 12th Report. 48 Re Diplock [1048] Oh. 465, 551-554. 

49 Thid. a p. 580. 

se (1817) 1 Mar. 573. 

51 ll Ch. 465, 554. 

52 This ‘rule of convenience '’ does not however apply between a fiduciary and 
rae cue Bee generally Goff and Jones, Law of Restitution (1066) at pp. 
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recover rateably in proportion to their contributions. This point 
first arose in Sinclair v. Brougham," where, on the winding up of 
a building society, which had also carried out an ultra vires 
ing business, both the depositors and the shareholders were 
held entitled to bear the shrinkage rateably in proportion to each 
individual contribution. Explaining why the depositors should share 
part passu with the shareholders (who were not bona fide purchasers) 
Lord Parker said “: 
““ Suppose .. . that the fiduciary agent parts with the money 
to a third who cannot plead purchase for value without 
notice, and that the third party invests it with money of his 
own in the purchase of perty. If the third party had notice 
that the money was held in a fiduciary capacity, he would be in 
exactly the same position as the fiduciary agent, and could not, 
therefore, assert any interest in the property until the money 
misapplied had been refunded. But if had no such notice 
this would not be the case. There would on his part be no mis- 
conduct at all. On the other hand, I cannot at present see why 
he should have any priority as against the property over the 
owner of the money which had, in fact, been misapphied.’’ 


In Re Diplock the Court of Appeal quoted the above with approval 
and held its rationale to be applicable as between the real owner 
and some of the charities. 

(iv) The right to trace is lost * if it would be inequitable to 
allow the claimant to trace, for example, where an innocent volun- 
teer has spent the claimant’s money to alter or improve his land 
and where the innocent volunteer uses the claimant's money to pay 
off debts.°’ Three reasons were given in Re Diplock for refusing 
the right to trace where the money has become mixed with land, 
viz. : 


(a) it may not add to the value of the premises; 

(b) it is difficult to know to what property the charge would 
attach—the whole of the property of the defendant, or just 
to the part of the building which was improved; and 

(c) that both parties must submit to equality of treatment, and 
as the charge can only be realised by sale, this puts an 
unfair burden on the volunteer. He has no equivalent 
remedy against the chargee. 


And the case where the money has been used to pay off debts is also 
treated like that of improvements to land; the money has been used 
to clear a blot on the title. 


5 [1914] A.C. 898. 54 Ibid. at pp. 442-448. 

ss [1048] Ch. 465, 589, 

5¢ The right to trace ıs also lost, however, if the claimant's property disappears, 
for example, if a defendant buys, with the claimant's money, a bottle of 
whisky and dri it. 

z" Improvements to land: see Re Diplock [1948] Ch. 465, 548-548. Paymen of 

. debts: see tbid. at pP 548-550. But see comment by Goff and Jones, Law of 
Restitution at p. 65. 
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It is clear from the foregoing that an innocent volunteer is 
treated on certain occasions most favourably in a court of equity. 
The question, however, arises whether this kindly treatment can be 
justified. On the well-established principle of equity that the owner 
of an equitable interest in property has. a right which he can 
assert against the whole world with the one exception of a bona 
fide purchaser of a legal estate for value without notice of a breach 
of trust the true beneficiaries under the will in Re Diplock had an 
equitable title to the trust funds in the hands of the actual 
recipients, who, because they had giyen no value, were mere 
volunteers. Therefore, under the equitable tracing rules the unpaid 
beneficiaries were entitled to follow the trust moneys into the 
volunteers’? banking accounts m which those moneys had been 
mixed with the volunteers’ own moneys. What justification then is 
there for the rule in Clayton’s Case or that of rateable divison 
to be applied between an actual owner and an innocent volunteer ? 
Equally, what justification is there for denying a true owner the 
right to trace his money because the mnocent volunteer has 
used the money on improvements to his property? It is no 
doubt true that a total denial of relief to the volunteers in certain 
circumstances would have been indefensible. To overlook, how- 
ever, as the Court of Appeal did, the fact that a person with an 
equitable right over any property can enjoy that right against 
anyone except a bona fide purchaser for value without notice is, it is 
submitted, totally unacceptable. Indeed, Goff and Jones after 
criticising the application of the pari passu rule in Sinclair v. 
Brougham and Re Diplock have given the ideal solution. They 
said 5: 

‘ In principle, the ideal solution in Re Diplock would ... 
have been to have allowed the next-of-kin to follow their money 
into the hands of the charities and, because of their equitable 
right of property, to take priority over them. At the same time, 
the courts should have permitted the charities to plead the 
defence of change of position, so that if the charities bona 
fide undertaken expenditure which would not haye been in- 
curred but for the mistaken payment and which was of such 
a character that it would be inequitable to enforce the claim, 
the next-of-kin’a proprietary claim would have been defeated.” 


The above solution instead of the rule in Clayton’s Case should also 
have been applied in cases where moneys belonging to a claimant 
and an innocent volunteer were inextricably mixed in an active bank- 
ing account and had become depreciated through withdrawals. It 
should equally have been applied in the cases where the volunteers 
have spent the money on improvements to their land.** It is, how- 
ever, a matter for regret that the English equitable tracing remedies 
still lack any developed defence of change of position. The reason, 


58 Law of Restitution (1966), p. 58. 
59 Ibid. at p. 488. 
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as various writers have expressed, is believed to lie in the failure 
of the English courts to recognise the true nature of the equitable 
tracing remedies—that he who is unjustly enriched must restore. 
There can be no doubt that had English law any notion of unjust 
enrichment the Court of Appeal in Re Diplock would have been able 
adequately to balance the equities involved in that case. It is 
hoped that its recognition as a defence will not be very long. 

Qn the other hand, at common law, an innocent volunteer 
must restore the property. The leading case is Banque Belge v. 
Hambrouck,* the facts of which have been given elsewhere. To 
the contention of counsel for the mistress that since she took the 
money without notice of Hambrouck’s wrongs, she acquired a title 
valid against all the world to the money, being a gift to her from 
Hambrouck, Bankes L.J. said“ that the payment was made 
without valuable consideration and for an immoral consideration. 
She was therefore a volunteer and Hable to restore the money. 
Almost similar facts occurred in the more recent case of Transvaal 
and Delagoa Bay Investment Co. Ltd. v. Atkinson where a 
company secretary fraudulently obtained cheques which he paid 
into his wife’s bank account. The wife was unaware that the money 
belonged to the company and she had spent it on household things 
so that there was nothing to pay back. Although Atkinson J. 
dismissed the personal claim, he, however, expressed the opinion * 
that in view of the decision in Banque Belge v. Hambrouck a right 
to trace could have succeeded had some of the stolen money been 
left in her bank account. 

There is no doubt the plaintiffs would have been able to trace 
the money because title can only pass to a purchaser for value 
without notice and not to a volunteer. The question that arises, 
however, is whether the volunteer at common law should not be 
allowed to raise the defence of change of position in cases where, 
as a result of the receipt of property, he has changed his position. 
For instance, where a transaction between A and B renders B’s 
title voidable, but not void, a subsequent purchaser for value 
without notice can acquire a good title from B to the property in 
cases where, before the purchase, A has not rescinded the trans- 
action. If B can thus pass a good title, should it not be conceded 
that in cases where he has made a gift of the property to C, an 
innocent volunteer, C should be allowed to raise the defence of 
change of position if before A rescinds the transaction C has 
changed his position on account of the receipt of the property ? 
There is no reason, it is submitted, why C should not be allowed 
this defence at least where he did not know of B’s defect in title 
or had no reason to suspect that B’s title was defective. This 
defence is not, however, also recognised at common law. 


sè [1921] 1 K.B. 921. 
t1 Ibid. at p. 826. 
62 [1944] 1 All E.R. 579. € Ibid, at p. 583. 
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The foregoing account of the rights of innocent volunteers un- 
doubtedly reveals a serious lack of a common rationale between 
common law and equity. In allowing a volunteer either to share 
pari passu or to retain the money, equity, it is submitted, is 
wrong. The common law view that title to property can only pass 
to a bona fide purchaser for value without notice and which 
therefore asks the innocent volunteer to restore the property is 
the better view. Equity should now adopt this view. Both common 
law and equity should, however, recognise the defence of change 
of position so that in cases where it would be inequitable to ask 
the volunteer to surrender, the right to trace will be denied. 


CONCLUSION 


The preceding account no doubt reveals the extent at the present 
day of the divergence of the approaches of common law and equity 
to the tracing of assets. This is, as I have tried to show, not a 
satisfactory situation. In this branch of English law a distinction 
should no longer be drawn between common law and equity. The 
same rules sbould, it is submitted, govern the right to trace under 
both systems of laws. This is an objective that must now be 
pursued vigorously by the judges and legislators alike. It must, 
however, be here stressed that the judges rather than the legislators 
have the essential role to play towards the achievement of this 
objective. Legislation, after all, is a heavy-handed instrument and 
there is no reason why law reform should be left to that body alone. 
Indeed the role of a judge is to develop the law and adapt it to the 
needs of the members of his society. It is, therefore, of utmost 
importance that those concerned with the interpretation of the law 
ghould strive hard to refurbish its image so that it may remain in 
touch with the social realities of our time and age. 
F. O. B. Basaremi.* 
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THE “BASIS OF THE CONTRACT CLAUSE” 
IN INSURANCE LAW! 


No meaningful reform of insurance law can be achieved without a 
complete overhaul of the law which has developed around the 
““ basis of the contract ’? clause in insurance litigation. It is the 
purpose of the present paper to trace briefly the history and the 
present state of doctrine in this area and to propose remedial 
legislation. = 
The problem may be simply stated. For many kinds of insur- 
ance the insured has to fill in a proposal form which is in effect an 
application form.? This proposal form contains a list of questions, 
and at the end of the form the insured has to sign a declaration, of 
which the following is typical: 
‘“ I declare that the particulars and statements made by me 
above are true, and I that they shall be the basis of the 
contract between me and the Company.” ? 


The effect of this language is to incorporate the insured’s 
answers into the insurance policy although they are not set out in 
the policy. An incorrect answer to any one of these questions is 
fatal to the insured’s claim. This is so, whether he answered the 
question in good farth to the best of his knowledge, or, indeed, 
whether his response related to a material fact or not. 

The story of how the law managed to reach this remarkable state 
of affairs is an extremely interesting one. It is at least necessary to 
outline this story before proposing any remedy. 





THe KIGHTEENTH-CENTURY BACKGROUND 


As a necessary preliminary a word must be said about the meaning 
of the word ‘‘ warranty ” in insurance law.‘ Whatever transforma- 
tions may have occurred with regard to the use of the word in other 


1 I am much indebted to Professor William'F. Young, Jr., of Columbia Law 
School for reading and onticising an earlier draft of ai ts er. He 1s, of 
course, not responsible for any of the conclusions I have rea i ın this paper. 

2 “In life and motor-vehicle insurance this practice may be regarded as invari- 

able; ın fire insurance we understand that it is unumal; in other classes the 

practice probably vanes.'’ Law Reform Committee Fifth Report (Conditions 

and Kroeptions in Insurance Policias) Cmnd. 62 (1957), p. 4, para. 6. 

" [T]he general scheme has exhibited many variations, some major and some 

minor in detail." Per Lord Wnght in Proomoial Insurance Oo. v. Morgan 

[1988] A.C. 240, 251. I have borrowed my form from Borrie and Diamond, 

The Consumer, Society and the Law (2nd ed., 1968), p. 281. 

Bee, more fully, for an excellent treatment of the subject, Patterson, ‘‘ Warran- 

ties ın Insurance Lew "’ (1984) 84 Coluom.L.Rev. 505. Note also the important 

. article by Vance, “The History of the Development of the Warranty in 

Insurance Law ” (1911) 20 Yale L.J. 828, 
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areas of the law of contract," the term “‘ warranty ” in insurance 
law was used, and has continued to be used, in the sense of being a 
term in the contract which has the force of a condition. 

There has been a good deal of justifiable criticism of the doctrine 
developed in the eighteenth century that any breach of insurance 
warranty, however immaterial, was fatal to recovery. Often, how- 
ever, such criticism has overshot its mark and has been directed at 
doctrines which Lord Mansfield and his brethren never espoused. 
Thus, for example, Professor Vance, writing in 1922, attacked: 


‘¢ The unfortunate and fanciful rule laid down by Lord Mans- 
field that the truth of any statement, made in an insurance 
policy is a condition of the contract, and that any inaccuracy in 
such statement, although immaterial to the risk or actually 
decreasing it to the benefit of the underwriter, nevertheless 
wholly avoids the contract.” ° 


In the first place, there is no case where a policy was avoided, 
even though the misstatement had the effect of decreasing the risk 
to the benefit of the underwriter.’ 

Secondly, if we examine the case law of the period there does not 
appear to be an instance where the dispute between the insurer and 
insured related to a clearly immaterial fact. Thus in Bean v. 
Stupart * and De Hahn v. Hartley’ the dispute related to the 
number of men on board ship, a fact clearly relevant to the pos- 
sibility of capture, one of the risks insured against; the same is true 
of Hibbert v. Pigou,!° where the issue involved a ship sailing with- 
out convoy. Similarly, in McDowell v. Fraser,’ in an action on a 


5 See most notably in the sale of goods; see 6.g. Btoljar, ‘‘ Condmuons, 
Warranties and iption of Quality ın the Bale” (105) 15 M.L.B. 425 
and (1958) 16 M.L.R. 174. Onénde field of tho sale of goods, the dis- 
tinction between condition and warranty seems to be in the process of pape 
totally eroded; sce e.g. Hong Kong Fir v. Kawsaki Kuen Kaisha [1962] 
Q.B. 28. 

© Bee his note, ‘‘ Resuscitation of the Warranty in Wire Insurance” (1922) 34 
Yale L.J. O74. 

T Contrast e.g. the decision of the United States pus tic Court in Jeffries v. 
Foonomioal Life Ins. Co., 89 U.S. 47 (1875), where an apphcant for life 

insurance stated in his application that he was single, when in fact he was 
married. By a provision in the all statements in the application were 
warranted to be true. After his death his administrator sued to recover the face 
amount of the policy. The Supreme Court denied recovery even though 
married men are generally better risks than single men because the 

alee he that the insurer is not to be deceived ‘‘to its injury or to its 

eas 

(1778) 1 Doug. 11. This case, incidentally, shows that there were limits to 

Lord Mansfield’s adherence to formalism. The insured had warranted that 

there would be thirty seamen on board ship, whereas in fact only twenty-six 

pon had signed the ship's articles. Lord Mansfield decided the case in 
avour of the insured, holding that the insured could add to his twenty-six men 
the steward, cook, surgeon as well as some boys end apprentices so as to 
bring the number in excess of thirty. His Lordship took note of the fact that 

“there is scarcely no such a thing as a ship entirely manned with seamen 

strictly so called.’ Ibid. at p. 14. 

® (1786) 1 T.R. 348. : 

16 Bee Park, Insurance (8rd ed., 1796), p. 890. 11 (1779) 1 Doug. 266. 


c6 


Jax. 1971 THE *‘ BASIS OF THE CONTRACT CLAUSE ”’ 81 
policy taken out on a ship sailing from New York to Philadelphia, it 
does not require much argurnent to demonstrate that a statement 
made by the broker to the underwriter that the ship had been seen 
safe on the Delaware river on December 11 whereas in fact the ship 
had been lost on December 9 was a material fact. 

Finally, given the hazards of seasonal storms and the war risks 
which characterised the period, it does not seem unreasonable to 
treat such facts as the date of sailing,” or the nationality of the ship 
insured *? as material facts. All these cases are a far cry from 
Professor Vance’s assertion which might lead one to believe that a 
statement in the policy, “‘ Captain has red whiskers ”? or “ ship 
painted red [not camouflage],’’ would be a warranty to be strictly 
complied with. 

Further, there is at least one case indicating that the rule that a 
warranty must be strictly complied with was more liberally inter- 
preted outside the field of marine insurance law. ‘That case is Ross 
v. Bradshaw.’* The facts in this case were that Sir James Ross had 
taken out a policy on his life for one year commencing October 22, 
1759, and had warranted he was in good health. In fact, the assured 
had received a wound at the battle of La Feldt in 1747 ‘* which had 
occasioned a partial relaxation or palsy, so that he could not retain 
his urine or faeces.” !* Evidence was given by several witnesses 
that the consequences of Sir James’s wound were only “ incon- 
venient ?” and “f not dangerous to his life at the time of the 
insurance.” In the course of his charge to the jury Lord 
Mansfield observed : 


“. .. such a warranty [of good health} could never mean that 
a man has not in him the seeds of some disorder. We are all 
born with the seeds of mortality in us. A man, subject to the 
gout, is a life capable of being insured, if he has no sickness at 
the time to make it an unequal contract.” }* 


The jury returned a verdict for the plaintiff. 

Next, by way of sharp contrast with modern practice,!® Lord 
Mansfield sharply limited the manner in which warranties could be 
created. Thus, in Pawson v. Barnevelt,?° counsel for the under- 
writer offered to produce witnesses to prove that a written memo- 
randum was always part of the policy. ‘‘ But his Lordship said it 
was a mere question of law and would not hear the evidence but 
decided that a written paper did not become a strict warranty by 


13 Bee Kenyon v. Berthon, reported in Park, Insurance (Grd ed., 1796), p. 82. 

13 Bee Woolmer v. Muilman (1761) 1 Wm.Bl. 427. 

14 Bee Patterson, (note 4, supra) at p. 610, n. 78. Professor Patterson made this 
remark wih reference to ‘‘ judicial utterances’' after De Hahn v. Hartley 
(note 9 a). 

15 (1761) 1 Wm.Bl. 818. 

18 Ibid. 17 Ibid. 

18 Ibid. 

1® Compare the observations of Lord Wright on this point in Provinoial Insurance 
Co. v. Morgan [1088] A.C. 240, 252. 

30 (1779) 1 Doug. 12, note 4. 
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being folded in the policy.” ™ Similarly, in Bize v. Fletcher ™ he 
refused to consider a slip of paper that was ‘‘ wafered ” to the 
policy as a part of the contract. 

All these developments must be seen in the light of the most 
important social fact dominating insurance law during this period, 
namely that contracts were negotiated among persons of relatively 
equal bargaining power. As Professor Robert E. Keeton has 
recently pointed out ‘f. . . it was common for the proposal for 
insurance to be written by the person desiring insurance, the 
insurers merely underwriting for designated amounts.” ® Unfor- 
tunately, in all too many cases since then judges have failed to give 
sufficient weight in their decisions to the tremendous inequality in 
bargaining power which is the predominant feature of the modern 
Insurance contract. 


Toe GENESIS OF THE CLAUSE 


The nineteenth-century decisions are troublesome not so much 
for the results reached in them but rather for some overbroad 
statements of principle and unnecessary dicta which produced 
unfortunate results in later cases. 

Thus, in Newcastle Fire Insurance Co. v. Macmorran, Lord 
Eldon went out of his way to state, although these remarks were 
clearly unnecessary to the decision before him: 


s Tf the Court of Session was of opinion that the danger and 
risk was not greater in mills of the second class than in those of 
the first class though that were sworn to by five hundred 
witnesses, it would signify nothing. The only question is, what 
is the building de facto that I have insured.” * 


The basis of the contract clause made its first appearance in a 
reported case in Duckett v. Williams.’ In that case, the trustees of 
the Provident Life Assurance Company had represented to the 
Hope Insurance Company that the ‘‘ herein named John Stephenson 
is now in good health, and has not laboured under gout, dropsy, 
fits, palsy, insanity, affection of the lungs or other viscera or any 
other disease which tends to shorten life.” ** In the event of the 
trustees making any “ untrue averment,”? the Hope Insurance 
Company would be entitled both to avoid the policy and to retain 
the premiums that the Provident Insurance Company hed paid. The 
jury found that the insured was in fact uninsurable. On these facts, 
Lord Lyndhurst C.B. rejected Provident’s argument that their duty 
to answer ‘‘ truly ’? meant only that they made this statement to 
the best of their knowledge. In his Lordship’s view, ‘‘ two con- 


31 Ibid. 

33 (1779) 1 Doug. 284, 

23 See hie article, ‘Insurance Law Rights at Variance with Policy Policy Pro- 
visions '’ (1970) 88 Harv... Rev. 061, 066. 

34 (1815) 8 Dow. 255, 285. ; 

35 (1884) 20. & M. 348. a8 Ibid. at p. 9. 


Jax. 1971 THE “f BASIS OF THE CONTRACT CLAUSE ”’ 88 
sequences are to follow if the statement be untrue: one, that the 
premiums are to be forfeited; the other that the assurance is to be 
void.” 7" This result is both defensible and rational given the fact 
that Duckett v. Williams dealt with a reinsurance situation rather 
than with an original application for insurance. But the court did 
not make this distinction and unfortunately Lord Blackburn in 
Thompson v. Weems ** also failed to make the distinction, treating 
Duckett v. Williams as an authority in a case of ordinary insurance. 

Anderson V. Fitzgerald ™ is another case which should, it is sub- 
mitted, have been decided on narrower grounds. In this case, the 
insured signed a proposal form with a “ basis of the contract ” 
which included the following questions: ‘‘ Did any of the party’s 
near relations die of consumption or any other pulmonary com- 
plaint? ’’? and ‘* Has the party’s life been accepted or refused at 
any officer ’? Despite the fact that these questions were answered 
incorrectly, the jury returned a verdict for the insured on the 
ground that the answers to these questions were not material.?* The 
House of Lords reversed the judgments of the Courts of Exchequer 
and Exchequer Chamber which had left the issue of materiality to 
the jury. Parke B., Lord Cranworth *? and Lord Brougham ?? 
made light work of the case; put briefly, in their view the basis of 
the contract clause removed any question of materiality from con- 
sideration by the jury. Lord St. Leonards pointed out the dangers 
of such an extreme position; if adhered to strictly, it would mean 
that ** the policy was not worth the paper upon which it was 
written ’?** and in future ‘‘no prudent man [would] effect a 
policy of insurance with any company without having an attorney 
at his elbow to tell him what the true construction of the document 
is.” ** In his lordship’s view what had happened in the present 
case was that: “* The jurymen were perverse, and went wrong in 
bringing in a verdict contrary to the evidence as to the materiality 
of the questions.” °* This language suggests that the more appro- 
priate resolution of the case would have been for their lordships to 
have held that the lower courts should have withdrawn from the 
jury the issue of the materiality of the insured’s replies to these two 
questions, since these questions clearly related to material facts. 
On the other hand, one can imagine situations where it would be 
appropriate to have left to the jury the determination of whether a 
particular fact was material or not. 


27 Ibid. at p. 851. 

23 (1884) 9 App.Cas. 671, 682. For a discussion of this case see the text at notes 
87-44, tnfra. 2° (1858) 4 H.L.C. 488. 

30 The disappearance of the jury ın insurance cases has, of course, had a marked 
effect on the outcome of litigation in this area. To @ conmderable degres, the 
difference between English and American law is to be explained by reference to 
the ce or absence, as the case may be, of the jury. 

31 (ssh) 4 ELC. 483, 495-499. (Advice to the House of Corda) 

32 Ibid. at pp 500—505. 

33 Ibid. at pp. 508-507. 34 Ibid. at p. 507. 

38 Ibid. at p. 51d. 36 Ibid. 
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Thompson v. Weems * is the last and most important of the 
hineteenth-century decisions on the basis of the contract clause. 
While it is impossible to quarrel with the result, the way the result 
was reached seems to be open to attack. In an application for life 
insurance, the applicant answered the following questions as follows: 
‘* Question 7 (a) Are you temperate in your habits? (b) and have 
you always been strictly so? (a) ‘ Temperate’ (b) ‘ Yes.’ ” The 
Lord Ordinary, in a decision affirmed by a majority of the Second 
Division of the Court of Session,’* found that the applicant had not 
made any untrue statements in his declaration. In arguing for the 
reversal of this decision before the House of Lords, the Solicitor- 
General for Scotland based his argument for overruling the decision 
in favour of Weems on narrow (and legitimate) grounds: ‘* The 
evidence showed that Mr. Weems was not in the ordinary sense of 
the word ‘ temperate °; and more than that, he had had warnings 
and expostulation on the subject, which made it impossible for him 
to consider himself a person of temperate habits.” >° i 

All would have been well if their lordships had based their 
decision in favour of the insurers on the ground that the applicant 
had acted in bad faith. Instead, Lord Blackburn went out of 
his way to state that ‘‘msurers have a ecu if they please to 
take a warranty against [the applicant’s] . . . disease, whether 
latent or not, and it has very long been the course of business to 
insert a warranty to that effect.’’ “* This practice might, no doubt, 
result in a ‘‘ hard bargain ” for the assured it he had innocently 
warranted what was not accurate, but if he had warranted it, ** un- 
truth ” without any moral guilt, avoided the msurance.** 

What is also disturbing about Thompson v. Weems (as well as 
Anderson v. Fitzgerald “ before it), is that in neither case did a 
single judge appreciate the proper meaning of questions relating to 
the applicant’s health. It would seem obvious that questions such 
as ‘ Are any of your immediate family at present in a delicate state 
of heath? ’’@ or “ (1) What is the present and general state of 
your health? ”?” and “ (2) Do you consider yourself of a sound 
constitution ? ” “ are questions requiring only the assured’s opinion 
on these matters. After all, this is how such questions would be 
regarded by experts, i.e., medical men to whom these questions were 
addreased. How much more so must this be the case when the 
addressee of these questions is a layman should have been evident 
to their lordships.*® Once the “ opinion-requiring >° character of 


a7 ore 9 App.Cas. 671. 

38 11 Court Sess.Ces. 4th Series 658 (Lord Rutherford Olark dissented). 

39 (1884) 9 App.Cas. 671, 678. 40 Ibid. at p. 682. 

41 Ibid. 43 (1858) 4 LLC 488 

43 This was question 2 (b) in the proposal form in Thompeon v. Weems (1884) 
9 App.Cas. 671, 678. 

44 This was question 4 of the same pro roposal; tbid. 

45 The point sought to be made in the text was more forcefully pu et Fletcher 
Monkon L.J. Joel v. Law Union and Crown Insurance Co. [1908] 2 K.B 
888 (C.A.). His lordship stated, inter alia: ‘‘ For instance one of the com- 
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these questions is perceived, the only question that remains is: did 
the applicant state his honest opinion in response to the particular 
question’ If the answer to this is in the affirmative, the insured 
should be entitled to recover. 


TWENTIETH-CENTUBY DEVELOPMENTS 
The reported cases ** in the present century are more unsatisfactory 
than those in the nineteenth century because in all too many of 
them, indefensible results have been reached. 

Thus, in Yorkshire Insurance Co. v. Campbell, 4 In a proposal 
for the insurance of a horse against marine risks and mortality 
during a voyage, the horse was stated to be ** Soult out of St. Paul 
mare.” The policy incorporated the proposal and made it the basis 
of the contract. The assured sued to recover on a total loss and 
succeeded before the trial judge who found that it was not material 
that the horse’s pedigree had been misstated. The Privy Council 
reversed this decision (which had been affirmed by a majority of 
the High Court of Australia on appeal).** It seems clear that Lord 
Sumner, in tendering the advice of the Board, regarded the fact 
of the horse’s pedigree as a fact that was conclusive of materiality 
m much the same way that a limited number of facts were treated 
as conclusive proof of materiality in the eighteenth-century cases 
we have noted earlier.** Thus, his lordship stated: 

“ If the words in question [i.e., Soult out of St. Paul aarp 
were left out, there would be nothing to show what kind 
horse the animal Insured was. It might be anything from a 
Shetland pony to a Suffolk punch. . . . [T]he courage, the 
docility, the endurance of the horse and the con ent like- 
lihood of its making the voyage and being landed safely, may, 
for all their ae i Be know, a affected one way or the other 
by the pedigree in question.” °° 

It is submitted that his lordship should have regarded the fact 
of the horse’s pedigree as being a potentially rather than an inevi- 
tably material fact. Viewed thus, the case would have squared 
with reality, and the result would have been to ensure a just out- 
come in the case. 

Dawsons v. Bonnin * is undoubtedly the most important case 
on the subject; it is also probably the least satisfactory decision on 
the subject. 


monest of such questions is ‘‘ Have you any disease?’’ Not even the most 

skiked doctor after the most pre ouged scientific examination could answer 

such a question with certainty, a layman can only give his honest 
n on it"; ibid. at p. 885. 

A a Ce Ge area were cited to the Law Reform Com- 

a e sT (Conditions and Eaceptions in Insurance Policies) Omnd. 


10. 
47 1917) Po ais (P.O) 
48 (1916) 19 O.L.R. 166 (Gawan Duffy and Rich JJ., Barton J. dissenting). 
49 Bee text at notes 7-12, supra. 
5° [1917] A.O. 218, 228. 51 [1922] @ A.C. 418, 
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A policy was taken out in respect of a lorry. The proposal con- 
tained a basis of the contract clause; the relevant questions in the 
form were filled in by the insurance agent * and read as follows: 


“1, Proposer’s Name: Dawsons Ltd. 

2. Proposer’s Address: 46 Cadogan Street, Glasgow. 

4. State full address at which the vehicle will usually be 
garaged: Above address.” 


This answer was not true, as the lorry was usually garaged at 
a farm on the outskirts of Glasgow. The inaccurate answer was 
given by inadvertence and it was immaterial since the premium 
would have been exactly the same had the true address been stated. 
Condition 4 of the policy provided: ‘‘ material misstatement or 
concealment of any circumstances by the insured material to assess- 
ing the premium herein, or in connection with any claim, shall 
render the policy void.”’ 

On these facts, the lorry having been destroyed by a fire at the 
garage, the House of Lords (Viscount Finlay and Lord Wrenbury 
dissenting) held that the insured was not entitled to recover because 
of his (the imsured’s) misstatement as to where the car was to be 
garaged. The ways by which the majority reached this result in the 
teeth of the wording of provision 4 of the policy border on the 
fantastic. Thus Viscount Haldane stated: ‘I do not look on 
the fourth condition appended to the policy as what is important for 
this purpose, for that condition extends to possible misstatements 
and concealments which go beyond those to which the proposal 
statements are confined.” * This way of reading condition 4 is 
not supported by any further evidence or argument; it has the 
effect of rendering the condition entirely redundant. 

Lord Dunedin reached the same result by a different route. 
For him, the case raised * the pure question,” as yet I think un- 
decided, when certain statements are said to be the “basis of 
the contract and incorporated therewith ” is that equivalent to 
saying that these statements are held to be “ contractually 
material ” ? * “ Unwillingly ” and ‘‘ contrary to [his] first imm- 
pression,” his lordship decided that “‘ it is.” = It was impossible 
to regard the word “ basis” as being ‘‘ merely pleonastic.” ** 
Thus, in order to give meaning to a single word, a whole provision, 
i.e., condition 4, is sacrificed! It is not necessary that one be a 
strong supporter of the contra proferentem principle to regard this 
view as untenable. 


53 Gince it was the insurer's agent who was responsible for the mistake, 1% 
could be paves argued thet the insurer should be charged with responmbility 
therefor: c.f. however, the deasion of the Court of Appeal in Newsholme v. 
Road Transport Insurance Co. [1929] 2 K.B. 856. : 

53 [1922] 9 A.O. 418, 421. Viscount Cave seemed to be in agreement on this 
co The ‘basis’ Clause and the fourth condition do not cover the same 

"). Ibid. at p. 488. 
54 fid. a p. 485. ‘ 
55 Ibid. 56 Ibid. 
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But even if there had been no condition 4 of the policy, it is 
submitted that Dawsons v. Bonnin is an unfortunate decision. The 
misrepresentation of fact in this case worked to the benefit of the 
insurers, since it is less dangerous to garage a car outside Glasgow 
than H is to garage it in central Glasgow. On these facts, the House 
of Lords should have held that the insurer was not entitled to avoid 
the policy. 

It is necessary to mention only two further cases. In Mackay v. 
London General Insurance Co.,*" the insured took out a third party 
lability policy with a basis ot the contract clause therein. The 
insured answered the following question thus: ‘‘ Has any office or 
underwriter refused, cancelled or declined to accept or renew such 
Insurance or required an increased premium or special condition? ”’ 
** No.” The insured had in fact some three years earlier as a boy 
of eighteen wished to insure a motor-cycle and the insurer had 
stipulated that he (the insured) should pay or take over the first 
£2 10s. of insurance at an increased premium or on a special con- 
dition and his answer was therefore incorrect. The insured had 
also answered ‘* No ” to the question ‘‘ Have you or your driver 
even been convicted or had a motor licence indorsed ?,’’? when he 
had in fact been fined 10s. a little while earlier because a nut had 
become loose on the brakes of his motor-cycle whereupon he had 
been convicted of driving his bicycle without efficient brakes. Swift 
J. denied the insured recovery although his Lordship was convinced 
of the immateriality of the incorrect answers given. His lordship 
was—understandably—sharp about the tactics of the insurers in 
this case: ‘‘ I think he [the insured] has been very badly treated— 
shockingly badly treated. They [the insurers] have taken his 
premium. They have not been im the least bit misled by the 
answers which he has made.” *' 

Finally, in West v. National Union and Accident Insurance Co.,** 
the msured made a declaration in his proposal form that the full 
value of the contents of his insured house was £500 and “ that 
the above amount represents the full value of the property to be 
insured.” There was the usual provision in the policy that the 
proposal and the declaration ‘‘ shall be the basis of this contract 
and be considered as incorporated herein.” The insured suffered a 
burglary loss m 1958 of £612. The claim was repudiated by the 
company on the ground of misrepresentation and for non-disclosure 
as to the value of the contents of the house. The claim was subse- 
queutly limited by the claimant to £218 in accordance with limits 
imposed by the policy,** and the matter taken to arbitration. Lord 


57 (1985) 51 LI.L.R. 201. For earlier cases in similar vein see 6.9. Pazman v. 
Union Assurance Soolety Lid. er 15 L1.L.R. 206; Allen v. Universal 
Automobile Insurance Co. (1988) 45 LI.L.R. 58. 

s2 (1085) 61 L1.L.R. 201, 202. s% [1954] 2 Lloyd's Rep. 461. 

t° The claimant was ired ee Pora form to declare the value of any 

. Jewellery if it exceeds one-thi the declared value of the contents; the 
insured made no such declaration. 
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Goddard C.J. held that although the insurer was probably entitled 
to have avoided the policy on the ground of misrepresentation, it 
had chosen, by resorting to arbitration, to approve the policy. 
Once it had approved the policy, the insurer was bound to pay in 
accordance with the policy terms. 

His lordship was very critical of the proposal form: “ it is not 
a proposal form which I think any Court would look on with very 
great approval.” * The reason for this is that ‘it is an extra- 
ordinarily difficult thing to say at any particular moment exactly 
how much the property in your house is worth.” * It is submitted 
that the difficulties here are entirely of the court’s own making. 
In the first place, it would seem clear that an insurer has a legitimate 
interest in ascertaining the amount at risk in an insurance of this 
kind. This, however, does not mean that the insured must state 
the exact cost to the nearest penny of the property insured but only 
that he must give his honest opinion as to the value of the goods at 
the time of taking out the insurance. Thus, in the present case, 
recovery should have been allowed, if a reasonable man could, 
in good faith, have estimated the value of the property msured to 
be £500. 

Two criticisms may fairly be made of this line of decisions. In 
the first place, all too often, questions which should have been read 
as questions requiring the insured to state his opinion have been 
treated instead as questions requiring the insured to state facts, 
the accuracy of which he (the insured) guarantees. Secondly, the 
Privy Council in Yorkshire Insurance Co. v. Campbell ® and the 
House of Lords in Dawsons v. Bonnin ** were at fault in not holding 
that an insurer was not entitled to avoid a policy because of an 
immaterial misstatement of fact. 


Tue Case For REFORM 


It seems reasonably certain that the basis of the contract clause was 
originally introduced into insurance policies in the early part of the 
nineteenth century with the purpose of drawing the attention of 
applicants for insurance to the fact that the information required 
of them was very important. The basis of the contract clause has 
long since served to reform this ‘‘ educative ”?” function efficiently. 
Today, most insureds are already aware of the need to answer 
questions in the proposal form with great care, since they realise 
that the information sought is likely to be of the greatest importance 
to the insurers. To the extent that some insureds still need to be 
educated on this point, this can be done by means other than the 
basis of the contract clause. It is open to insurers, for example, to 
point out in clear and prominent language on the proposal form that 


2 uae Lloyd's Rep. 481, 462. 
igo a Ad. 218; see ‘text at notes 47-50, supra. 
e [1022] 2 A.O. 413; soo text at notes 50-56. 
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great care must be taken by the insured in supplying information, 
since a misstatement with respect to a material fact is liable to 
render the policy void. As it is, the basis of the contract clause 
performs little or no ** educative ” function and, instead, as Lord 
Greene M.R. pointed out in Zurich Insurance Co. v. Morrison, it 
creates ‘‘ traps ” ** for the insured. 

There seems to be little doubt that the “‘ trap ” of the basis of 
the contract clause is and has been used for the most part by dis- 
reputable insurers, many of which are financially unstable.** But 
even if it could be shown that this defence is used only by “ disre- 
putable ” insurers, this would not seriously weaken the argument 
for legislation. As Professor Kahn-Freund has pointed out recently, 
in another connection: ‘ The law, however, is concerned with the 
marginal cases.’’ *" 

The most powerful argument for maintaining the status quo is 
that the basis of the contract device is a necessary evil since it 
relieves the court from the most difficuk task of determining 
whether a particular fact is material or not. It is easy to show that 
a court may be presented with some very difficuk problems. Con- 
sider some examples from the law of non-disclosure: 

(1) Is it material that an applicant for life insurance failed to 
disclose the fact of previous rejections by other companies, 
when he had been accepted by the company to which he 
had submitted his most recent application? ** 

(2) Is it material than an applicant for motor insurance was 
previously denied cover for fire insurance? ** 

(8) Is it material, in cases of burglary insurance that the insured 
had criminal convictions, fifteen "° or twenty"! years 
earher? 


It is true that questions like these are far from easy to resolve 
but it cannot be said that they are impossible to resolve. Certainly 
insurers cannot claim that the courts have imposed overly stringent 
tests in requiring proof of materiality; indeed, an argument can be 
made that it is, at present, too easy for insurers to establish 
materiality.” Further, proof of materiality has not proved to be 


es ee ] 1 AU E.R. 529, 587. In the same opinion, his Lordship described the 
us of the contract clause as a ' vicious ” device. 

+e It is believed, for example, that the PEA nee Committees st Lloyds has been 
strongly opposed to the raising of this to defeat meritorious claims, 

67 Seo ‘ Trade Unions, the Law and Society '’ (1970) 88 M.L.R. 241, 249. 

#8 London Assurance v. Mensel (1870) 11 Oh.D. 868 (Held, yes). 

os ane d ‘a Ltd. v. W. Australian Insurance Co. [1986] 1 K.B. 408 (0.A.) 

yes 

7? Schoolman v. Hall [1081] 1 Lioyd'’s ata 189 (C.A.) (Held, yes). 

"1 Regina Fur Co. v. Bossom [1 2 Lioyd’s Bep. 466 affirmed by the Court of 
Appeal [1958] 2 Lloyd's Rep. 4 fala: ee 

T2 Bee Hasson, ‘‘ The Doctrine of Uberrima a in Insurance Law—A Critical 
Evaluation '’ (1069) 82 M.L.R. 615 esp. st pp. 681—682. 
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an insuperable obstacle in the United States where this task is 
made infinitely more difficult by the presence of the jury. 


Tue SHAPE or REFORMING PROVISIONS 


Even if the House of Lords were shortly to reverse Dawsons v. 
Bonnin,” legislation would still be essential. The following pro- 
visions are tentatively suggested. 

1. No statement of the applicant should avoid the policy or be 
used in defence to a claim under it, unless it is contained in a 
written application and a copy of such application must be attached 
to the policy when it is delivered. Even though many policy- 
holders do not read or understand their policies, this simple 
procedural provision is necessary to try to avoid the situation des- 
cribed by Lord Wright m Provincial Insurance Co. v. Morgan: 

‘Tt has often been pointed out by judges that it must be very 
puzzling to the assured, who may find it difficult to fit the dis- 
jointed parts together in such a way as to get a true and com- 
plete conspectus of what their rights and duties are and what 
acts on their part may involve a forfeiture of the insurance. 
An assured may easily find himself deprived of the benefits of 
the policy because he has done something quite innocently but 
in breach of a condition, ascertamable only by the dovetailing 
of scattered portions.’ 7*4 


2. No oral or written misrepresentation or warranty made in the 
negotiation for a contract or policy of insurance by the insured or on 
his behalf, shall defeat or avoid the policy or prevent its attaching 
unless it materially affects either the acceptance of the risk or the 
hazard assumed by the company. The key word here is 
“ materially.” There are three possible definitions of materiality. 
The first is: what might this insurer have done? The second is 
the New York statutory solution "*—with knowledge of the true 
facts, would this insurer have made this contract? The third is: if 
he had knowledge of the true facts, would a reasonably prudent 
insurer have made this contract? Choice number one need not be 
considered; it should be left coughing and wheezing in its stable. 
It is submitted that the “‘ reasonably prudent ’’ insurer test, 
although it does not force “‘ upon the imprudent insurer the con- 
sequences of its own lax practices,” * should be an adequate 
standard."’ 

8. If it can be shown that the party insuring neither knew nor 
should have known when concluding the contract that a statement 


TI Gee note 50, supra. T4 [1988] A.C. 240, 252. 

TS Section 149 (2), N.Y. Ins. Lew. 

Të Bee note, '‘ New York Insurance Code of 19890'’ (1940) 40 Colum.L.Reyv. 
880, 888. 

77 This standard has been adopted by the Marine Insurance Act 1906, s. 20 (2) and 
by the Privy Council in Mutual Life Ins. Co. v. Ontario Metal Products Co. 
Ltd. [1928] A.C. 844. 
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made by him was incorrect, then such misrepresentation shall not 
affect the insurer’s liability.” 

This provision will be helpful in dealing with two classes of case. 
The first kind of case may be illustrated by an an example: A, an 
applicant for life insurance, is asked if he has any brothers living. 
He answers “ Yes,” thinking that his brother overseas is alive, 
whereas in fact his brother is dead. Assuming the answer is material, 
A should be entitled to recover.” 

The second class of case that this provision is intended to deal 
with are the “* opinion ” questions. Thus, B, an applicant for life 
Insurance answers “f Yes” to the question ‘* Are you in good 
health? ’’ whereas he is suffering from terminal cancer, a fact of 
which he is unaware. B should be entitled to recover.*° 

The above provisions represent, of course, only a first step 
towards the statutory contro] of insurance contracts. There is 
urgent need to give very serious consideration to the setting up 
of appropriate administrative machinery to police unreasonable 
terms in Insurance contracts.*' At the same time, equally serious 
attention needs to be given to the feasibility of enacting statutory 
standard policies in various fields of insurance.*? Further considera- 
tion of these possibilities is, however, beyond the scope of this 


paper. 
R. A. Hasson.* 


78 I have taken this provision from s. 5 of the Swedish Insurance Contracts Act 
of May 14, 1954. ae indebted to Professor Jan Hellner of the Faculty of 
Lew, University of Stockholm for providing me with a copy of the Act, 

7? These were the facts in Globe Mutual Life Ins. Association v. Wagner, 188 
Tl. 188, 58 N.E. 970 (1900). (The Supreme Court of Ilmois granted the 
insured Tecovery because his statement amounted to ea 
rather than a ‘ warranty "'.) 

+° This result will be easier to achieve as more insurers get to use a form of 

roposal where the epplicant is asked to give les to the best of his 
E oaiae and belief, ses Honsman, The Law of Life Assurance (4th od., 
1964), p. 22, cited in Hardy Ivamy, ‘' Insurance Law Revision" (1955) 8 
C.L.P. 147, 157, n. 45. 

*1 This seems to be Professor Grunfeld's suggestion; see his article, " Reform in 
the Lew of Contract (1961) 94 M.LLE. 62, 80. For an excellent study of 
administrative control in this area, see Kimball and Pfennigstorf, ‘‘ Admini- 
stretive Control of the Terms of Insurance Contracts: A comparative study ’’ 

40 Indiana L.J. 148. 
62 See es, ‘' Standard Form Contracts '’ (1983) 16 M.L.R. 818, 887 et seq. 
* B.A. (Cape Town); tus. (Lond.); mum. (Yale). 


SOME EXAMPLES OF JUDICIAL LAW 
MAKING IN AFRICAN LEGAL SYSTEMS 


INTRODUCTION 


Tue sterility of the argument of judge-made law versus legislation 
was long ago exposed by Sir C. K. Allen in his Law in the Making.’ 
In the same vein, the view that judges do make the law has gained 
acceptance among the majority of both judges and writers. Pro- 
fessor Friedman has recently written, ‘‘ The Bleckstonian doctrine 
of the ‘ declaratory ’ function of the Courts, has long been little 
more than a ghost.’”?? However, the extent of this judicial law 
making, as seen in recent English case law, has provoked some 
excellent opinions in article form.? As yet, however, nothing has 
been said on this subject with respect to the English-speaking 
African legal systems. 

It is clear that the role of the judge in a developing legal system 
may differ from that of his counterpart in a developed system. In 
a recent House of Lords judgment, Lord Reid, when speaking of the 
historical role of the English judges, said: 

c Courts have often introduced new rules when, in ther view, 
they were required by public policy. In former times, when 
Parliament seldom amended the common law, that could hardly 
have been avoided. There are recent examples although, for 
the reasons I gave in Shaw v. D.P.P.,* I think that this power 
ought now to be sparingly used.” ° 


The first part of Lord Reid’s dicta can readily be applied to the 
English-speaking African legal systems. The volume of legislation 


1 7th ed. (1964) at p. 309. 

3 "Limits of Juhaa! Lew-making and Prospective Overrwling '' (1966) 20 
M.L.B. 598. For another opinion, see Sir Kenneth Roberts-Wray [1060] 
J.A.L. 66: “Iam ok fashioned enough ¢o find attraction in the contrary view 
the doctrine on which I was nurtured as @ law student; tha the law is locked 
up in the breasts of the Judges who interpret or propound it but do no make 
it: that the expression ‘judge-made' law is strictly a misnomer; and that a 
new principle which emerges from a judgment leaves the law unchanged but 
the lawyer enlightened.’’ 

3 Friedman, loo. oit., supra. Stevens, “‘ Role of a Final Appeal Court in a 


Democracy '’ (1068) 28 M.L.B. 509; Blom and Drewry, ‘' Reflections on 
the Social Utility of Final Appellate Courts '’ (1960) 82 M.L.R. 262. The cases 
dhsoussed are: Shaw v. D.P.P. [1962] A.O. 990; Hedley, V. Heller 


[1968] 2 AN E.R. 575; and Rookes v. Barnard [1964] 1 E.R. 887. 

[1902] A.C. 220. 

Swisse Atlantique v. N.V. Rottordamisohs [1066] 2 All B.B. 61. Both Profes- 
sor Stevens and Sir C. K. Adlen have mentioned Lord Reid's Soottishness in 
his approach but only the letter writer hinted eb but did not explain that 
herttage ın terms of nobile offictum of the Court of Season. Thess powers, 
extam in limited form, were in er (mes the mode of judicial legislation in 
Sootland on a wide scale. 
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passed in these systems following independence has been very great 
but it is true to say that despite the flood most of the old law is still 
in force.* That is to say, the new law has been administrative and 
adjectival rather than substantive in nature, albeit that law reform 
is a live issue. It is equally true to say that the laws of the bound 
volumes often bear little relation to the day-to-day problems coming 
before the courts. This situation has therefore demanded that 
the judges give broad decisions to effect ‘* Africanisation ” or 
“* modernisation ” of the received law both written and unwritten. 

At present English law remains the general law; but customary 
law and Moslem law still govern the lives of the vast majorities of 
the peoples living outside of the urban areas in the African systems.’ 
And while customs have had to give way to the power of the alien 
law, the policy of the governments now appears to be unification of 
the two kinds of laws by legislation. This legislation must also take 
into account the political aims of the governments committed to 

Criminal law has already been codified: in some countries the 
customary criminal law has been eliminated entirely *; in others it 
has been grafted on to the English derived law °; and in still others it 
has formed the basis, to the considerable exclusion of the received 
law.?° 

Likewise in contract and tort law, where there were not strongly 
competing customary principles, legislation has been enacted which 
has drawn on both English and American sources." i 

Attempts have been made to unify the law applying to land an 
always there has been the ultimate promise of nationalisation. !? 

But the areas of matrimonial and succession law have proved 
more difficult to rationalise: as Mr. Park has said, ‘‘ These are sub- 
jects which it is impossible for legislation to move very far in 
advance of opinion and practice among the public. Any attempt 
now to abolish that law in its application to them would be a 
potentially dangerous exercise in futility.” ™ 

The stubborn resistance of the customary personal law to ‘€ mod- 
ernising ” is to be seen in both the legislative failures as well as in 
the successes. Notable failures have included the Limitation of 


‘J. W. SBalacluse, ‘‘ Brightening the Revolution," Africa Report, March 1968. 

T For example there are some 700 courts administering customary law in the 
Northern States of Nigeria to a population of same 80-odd million. 

3 Tansania (mainland) and Malawi. 

* 6.9. Uganda. 

10 As in the Northern States of Nigeria. 

11 The Contract Act of Tanganyika and the Sale of Goods Act of Ghana provide 


good examples, 
13 ‘' Therefore no citizen should entertain the idea that the Government of 
Uganda cannot, whenever ıt 18 desirable ın the interests of the nahon- 


aliss mailo and freehold land at any time for the benefit of the peop e.'' Para. 
89, “The Common Man's Charter," by President A. Milton O , December 
19, 1068. 

13 The Sources of Nigerian Law (1968), p. 149. 
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Dowry Law “ and the Abolition of the Osu System Law,” both of 
the former Eastern Region of Nigeria. In practice the amount 
of dowry has increased and discrimination against persons belonging 
to the Osu castes has not abated. Both laws remain law only on the 
statute book. The tenacity of the customary law is also to be seen 
in the omissions of the legislatures; all have wished to bring in legis- 
lation more in keeping with their own social and economic condi- 
tions; all have hoped to write laws which would engender the new 
social values necessary not only for nation-building but also for 
pursuing & socialist path.’* But the unwillingness of the customary 
Jaw to yield is witnessed by the many reports, recommendations 
and submissions of learned commissions which have never been 
translated into law acceptable to the mass of the people.*’ 

Two examples illustrating the power of the practices of the people 
and the corresponding difficulties of a government attempting to 
construct a law accommodating both their progressive aims and the 
ideas of the people, can be taken from Uganda. 

The preamble to the Uganda Succession (Amendment) Bill of 
1967 declared : 


s . . . the property of the majority of the people in Uganda 
who die without making a will is subject to the customary laws 
and that much too often the wives and children of persons who 
die intestate are put in a desperate financial position because 
the property which should be theirs is taken by persons claim- 
cig: heian under customary laws. This Bit in ing to 
amend the Succession Act, goes much further than the Statu- 
tory Instrument 181 of 1966, and abolishes the distinction 
between those persons subject to customary law and others who 
are not. Under the law as amended by this Bill the pro 

of a person who dies without having made a will will be distri- 
bured among the relatives according to clearly defined rules. If 
a person does not like the rules, he may make a will distributing 
his pro in the manner he wishes this to be done and pro- 
vided the will is properly made under the provisions of the 
Succession Act, his wishes will be carried out regardless of any 
conflicting customary law.” ** 

This proposed amendment did not attract popular support and 
thus has not reached the statute book. This was the fate also of a 
projected measure of reform of the matrimonial law. In 1965 there 
was set up in Uganda a Commission on Marriage, Divorce and the 


14 No. 28 of 1956, Laws of Eastern Nigeria. 
15 No. 18 of 1086, Laws of Eastern Nigeria. 


16 ‘* Some of these interests and jure es could be found in traditional 
land tenure, or in succession and eritance under aw which still 
obtains in some Ghanaian local communities, are both and inimical to 
radical national and economic developments.’’ Dr. O e (1967) 4 U.G.LJ. 
192 


17 See Professor A. A. Sohiller, ‘‘ The Draft Legislation and Customary Lew"’ 
[1060] E.A.L.J. 88. 

18 Under the hand of G. L. Binawa, Q.C., Att.-Gen. April 28, 1067. Compares 
the opposite result in Nigerma in Yinusa v. Adssubokan discussed infra. f 
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Status of Women under the chairmanship of Mr. W. W. Kalema, 
M.P. It was charged to consider the relevant laws of Uganda 
“ bearing in mind the need to ensure that those laws and customs 
while preserving the existing traditions and practices as far as 
possible should be consistent with justice and morality and appro- 
priate to the position of Uganda as an independent nation... .’’ 1° 
In the report the members commented both on existing practices 
and the existing law. They pointed out that “‘ most are unaware 
or ignore the fact that a Marriage Act (English style) marriage 
makes the husband e of contracting a valid marriage under 
‘ native law and custom °’ while the first marriage subsists.” 1° Also 
the members questioned the apparent discrimination between the 
wife of a polygamous marriage and the wife of a monogamous 
marriage contained in the Uganda Evidence Act.” 
The Commission principally recommended that no person should 
be allowed to register more than one wife, which they justified in the 
words: 


“ Though basically a polygamous society, there is a substan- 
tial number of people who are monogamously married. The 
various customs always give special place to the first wife, that 
is, she is the wife. Human nature being what it is, Muslim 
adherents are not capable of loving eq two or four wives. 
One lage only is demanded by the need for higher standards 
of living, ns ar and for spiritual advancement.’’ 7? 


The Commission’s report has not been acted upon and it seems 
unlikely that it will form the basis of new legislation. As with the 
Succession (Amendment) Bill, the report was not favourably 
received throughout the country, the people being unconvinced of 
the possibilities of material or spiritual advancement. 

While the government legal officers have been largely unsuccess- 
ful in their efforts to draft legislation modernising the matrimonial 
law and the law of succession, they have had greater success, at least 


19 Compare the Introduction to the n Reports of the Commissions on Mar- 
riage, Divorce and Succession : ea that the new law should y 
be oompatible with the African a life, and ahould not be on any 
foreign model. On he other hand, the law should recognise that the traditional 
African way of life is rapidly and should therefore cater ao 
conditions both in the rural and urban areas. We thought that the lew shou! 

that Kenya is a country of many races, tribes, communities and 
religions, that the [aws and customs of these differant people are deep-rooted 
and that any ch o Gre cater hani ae ong ehai Gis te ae their 
respective beliets. E: 


e ] BALS., Vol. V, Nos. 1 and 9, pp. 5-148. 

20 Para. 20; and com a eag te Ktronde B Ltd., infra. 

al At 198 of the Report. 8. 119 of the Ugani Evidence Act (cap. a 

‘“ where a person charged with an offence is married to another b 
o other 4han a monogamous m e such a last-named person P 

& Aa and compellable witness on either of the prosecution or the 
defence.” 

23 Àt . 212 and T13 and comment; to be compared with the quote at p. 90 

- of Professor Schiller's artiole, loo. ot. note 17. 
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in the drafting, with legislation whose declared aim has been to teach 
new social values, and in the instance below, to engender a greater 
appreciation of the value of human hfe. 

In the debates of the Uganda National House of Assembly on the 
Penal Code (Amendment) Bill of 1968 arguments of this kind were 
put forward. By the provisions of the Bill section 278 of the Penal 
Code was redrafted so as to make the death penalty mandatory for 
armed robbery with violence. In justifying the imposition of the 
death penalty, the promoter of the Bill said : 

“ I venture to submit that there will be a time when the 
generation that will come after us will say that this punishment 
is no longer wanted. I am saying... , that values have got 
oee that is what I mean by community growth. . . . Our 

is made difficult by the fact that we are nation builders at 
the foundation level.” * 


So far there have been mentioned legislative failures such as the 
Limitation of Dowry Law and the Abolition of the Osu System Law 
where the laws were enacted but never made effective; also given 
were examples of legislative omissions in matrimonial and succession 
law such as the Succession (Amendment) Bill and the Report of the 
Kalema Commission which were never enacted; and then were noted 
legislative successes such as the Penal (Amendment) Bill which was 
enacted and has amce been made effective. 

Still to be examined is the approach of readjusting the received 
law by the insertion of clauses accommodating customary law and 
practices. This technique was adopted by some of the former 
Regions of Nigeria. For example, m the fatal accidents law of the 
former Northern Region provision is made for polygamous marriages 
end for customary modes of distribution of the award.™ 

In section 2 “immediate family ” (those having a legitimate 
claim) is defined as: ‘‘ (a) wife or wives, and (b) in relation to a 
deceased person who was subject to the systems of native law and 
custom known as Moslem, the persons who are entitled to share in 
the award of diya prescribed by Moslem Law for involuntary 
homicide.’’ 

Section 4 recognises the legal status of customary representa- 
tives: 

Every such action shall be for the benefit of the members of 


33 Vol. 88, Parliamentary Debates, Becond Seasion 1067-68, cols. 8257 and 8899, 
por Doctor Zake, Minister of Health and Agricukure, Att.-Gen. Likewise the 
preface to the Civil Code of Ethiopia (1960) : ‘The Oivil Code has been promul- 
gated by Us at a time when the progress achieved by Ethiopia requires the 
modernisation of the legal framework of Our Empire’s social structure so as to 
or pe with the changing circumstances of world today. The aim of 
Our o was, rather than to sanctify existing practices, to offer a unified legal 
model for the society to come.” 

4 N.R. No. 16 of 1956: and compare that of the Eastern Region, H.R. No. 16 
of 1956; that of the Western Region (cap. 192) of 1959; and that of the 
Federal Territory of Legos, No. 84 of 1961. 
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the immediate family of the person whose death shall have been 
so caused and shall be brought, 

(a) by and in the name of the executor or administrator of 
the deceased person; or 

(b) in the case of a deceased person who was subject to any 
system of native law and custom immediately before his death, 
at the option of his immediate family by and in the name of 
such person or persons as the court may be satisfied is or are 
entitled or empowered to represent the deceased person or his 
estate according to such native law and custom.” 


Whatever the legislative experience, be it enforced inactivity, or 
gentle adjustment, or failure, or even success, there has been a 
considerable burden placed on the shoulders of the judges. 

They have had to contend with the gaps left where no new law 
has been forthcoming and thus with the divergence between the 
ideas and practices of the people and the ideology of the unreformed 
alien law. Here the judges have resorted, though not often, to inter- 
preting the English derived law ‘‘ as local circumstances render 
necessary.” The broadness of some of these decisions, the grant or 
withdrawal of rights of whole classes in society, are clear examples 
of judicial law-making. 

Where the chosen mode of legislative change has been revision of 
the received law by the grafting on of customary derived clauses, 
still the judiciary have had to take the initiative since this technique 
has left untouched much of the pre-independence law including pre- 
1900 English statutes of general application such as the Wills Act 
of 1887. 

Where the reforms have been ineffective the Bench have been 
called upon merely to accept that fact. But where the new legisla- 
tion has been both enacted and made effective the judges have had 
to apply the law in the knowledge of the fact that there is a con- 
siderable distance between the opinions and habits of the people 
and the values and aims embodied in that new law. They have 
found it necessary to interpret that new law, through divining the 
real intention of the legislature, in order to apply it in a manner 
approaching *‘ natural justice, equity and good conscience.” 


Tue Casrs 


The unreported case of Namatovu v. Kironde Bakery Ltd.” pro- 
vides a clear example of the technique of interpreting the untouched 
received law “as local circumstances render necessary.” ?* The 
initiative of Sheridan J., as he then was, appears to run contrary to 
the intention of the legislature with respect to the status of custom- 
ary or polygamous wives. In Uganda the legislature, and often the 


45 High Court of Uganda, Civil Case 1982/1981 (December 1961). 

26 Most of the English derived enactments were accompanied by a proviso of this 
kind but they were rarely invoked despite the dicta of Denning L.J., as he 

- then was, in Nyai Ltd. v. Atti.-Gen. of Kenya [1957] A.C. 258. 
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courts in East Africa as a whole, haye refused to recognise these 
wives as equal in status to Church or “‘ ring ” wives. This is to be 
seen in the provisions of the Evidence Act and in the cases of R. v. 
Amkeyo and Abdulrahman v. R.*" 

The facts of Namatovu were as follows: in an, action arising from 
a fatal accident, brought under the Law Reform (Miscellaneous 
Provisions) Act 1958, it was shown that the deceased had left six 
sons, five daughters, three widows, a mother and two sisters as 
dependants. The point of law rested in the status of the three 
widows; one was married to the deceased in Church, that is, a 
“ ring ”?” wife, and therefore, under the law of Uganda, was the 
legal wife, while the other two were married to the deceased by 
custom. 

Counsel for the defendant company did not question the joining 
of the two customary widows as claimants; however, Sheridan chose 
to expand on the point. He said: 

“c Tt might have been argued that as this is a purely statutory 
remedy, only the legal wife could be considered, but as i 

that it would be illogical to include the illegitimate children 
and to exclude their mothers; if necessary there could be 
invoked the proviso to section 15 (2) of the Uganda Order in 
Council 1902 which enforces the application of statutes—the 
Law Reform (Miscellaneous Provisions) Act 1958 Part 2 repro- 
duces the Fatal Accidents Act 1846—to take into account ‘ so 
far as the circumstances of the Protectorate and its inhabitants, 
and the limits of His Majesty’s jurisdiction permit, and subject 
to such qualifications as local circumstances render necessary.”’ 

Here the court was extending the benefit of the received statute 
to a whole new class of persons, the class of polygamous and custom- 
ary wives.7* On the facts of the case the two claimants were not 
wives by any construction of the laws of Uganda because of the 
lawfulness preserved for the first ‘‘ ring ’’ wife although their ilk are 
accepted as wives by great numbers of the people. This fact was 
later underlined by the empirical research of the Kalema Commission 
on Marriage, Divorce and the Status of Women mentioned earlier. 

In the former region of Northern Nigeria a provision similar to 
that of Uganda’s order in council has been interpreted by the High 
Court of the Northern States so as to remove from a class of persons 
a once accepted right to dispose of their estate unfettered by will. 
Section 84 (1) of the High Court Law reads: 

“ The High Court shall observe, and enforce the observance of, 
every native law and custom which is not repugnant to natural 


47 Bvidence Act (Cap. 48) 119 (1) at note ZL, supra. [1914] HALRB. 14 and 
[1968] E.A. 188 respectively. Far comment, see J. 8. Read, Journal of the 
D Sooisty, December 1966, vol. 1. And J. M. N. Kakoome [1968] 
TALS. IV, p. 1. 

28 Ij is ingeresting that one of the clear limitations on the exercise of the nobtle 
officium of the Court of Bession in Scotland in modern times is to the effect that 
if a statute gives mghts to a class, that class cannot be axtended by the exercise 
of that power. ` 
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justice, equity and good conscience, not incompatible either 
directly or by implication with any law for the time being in 
force, and nothing in this law shall deprive any person of the 
benefit of such native law and custom.” ** 


In the case of Yinusa v. Adesubokan °° the facts were as follows: 
The testator, a Moslem, made a will in terms of the Wills Act of 
1887 under which he gave the plaintiff son £5 and to his other two 
sons equal shares in his property and the residue of his estate. The 
plamtiff son complained that the testator being a Moslem could not 
make a will in terms of the Wills Act since the manner of distri- 
bution was contrary to Moslem law; in shart, the plaintaff was 
deprived by the English-style will of his right under the customary 
law (t.¢., a share equal to that of each of his brothers).?! 

Bello J. held that a Moslem of the Northern Six States of Nigeria 
is entitled to make a will under the Wills Act 1887 but that he has 
no right to deprive, by that will, any of his heirs who are entitled to 
share under Moslem law of any of their respective shares granted to 
them by Moslem law.*? 

The effect of this ruling is that Moslems of the Northern Six 
States, some 20-odd million, may only dispose of the “ free third ” 
of their estate, as determined by Moslem law, by the provisions of 
an English-style will. In the course of his judgment the learned 
judge observed that the mode of distribution laid down by the 
Moslem law, equal shares for male heirs and equal half shares for 
female heirs, “ is far from being repugnant to netural Justice, equity 
and good conscience. On the contrary, it is well founded on these 
three pillars of justice and fair play.” » 

He went on to say further that there was no incompatibility 
between the freedom of testation of the Wills Act 1887 and the 
restricted modes of the Moslem law.** 


“ It seems to me that though there appears to be an incom- 
patibility between the (Wills) Act and the Moslem law when 
viewed through the spectacles of English domestic law in that 


1% N.R. No. 8 of 1955, now applicable to the Six Northern States. 

30 2/28/67, heard at Zaria before Mr. Justice Bello, judgment given Ootober 80, 
1068; as yet unreported. 

21 In Rufai v. Igbtrra Natio Authority (1957) N.B.N.L.B. 178, in the converss 
sttustion, the High Court of the Northern Region held that a custom which 
deprived a party of a common law legal right was not, for that reason, contrary 
to natural justice. 

33 In Southern Nigeria the courte had arrived at the opposite conclusion in 
Apatira V. A (1944) 17 N.L.B. 149. 

33 Compare Danmole v. Dawodu RI 1 W.L.R. 1058 where the Judicial Com- 
mittee of the Pnvy Council osuti a Nigerian judge on the efficacy of over- 
ruling ® surviving custom of distribution of an klik in favour of ‘' modern 
idees."’ 

34 The Wills Act 1887 was clearly a statute of generel application '' for the tıme 
b in force.'’ Bee Brasthwatte v. Folarin (1988) 4 W.A.C.A. 76 and Lawal 
v. Yownan (1961) 1 All N.L.R. 945 in which Brets PJ. seid: “.. . the 
Courts have ın fact been enforcing them lish Acts inoluding the Wuls 
Act], even though subject to reservations, and is as strong an indication 

"as could be thet local circumstances do permit their application.’’ 
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an Englishman has unlimited capacity to dispose of his proper- 
ties by will in the manner he likes, closer examination of section 
84 (1) would show that the incompatibiltty is only apparent 
under our domestic law.”’ 

It is true that when the received law in force in the Northern 
States of Nigeria is viewed in the light of existing social conditions 
it does require re-interpretation in the light of those conditions. 
Certainly the Northern Region Government did not revise its laws 
in force as the Western Region had done in 1959,°* and in the 
absence of such a move by the legislature then-the burden must fall 
op the Bench. 

Both Namatovu and Yinusa illustrate the attempts by the judges 
to bring the unreformed alien law into line with the realities, on the 
one hand of a polygamous society, and on the other of a Moslem 
or customary society. These initiatives are to be seen against a 
background of either legislative inactivity or legislative failure to 
draft a law acceptable to the mass of the people. 

Where the legislatures have acted there is still a noticeable gap 
between the new law and the practices of the people. Many govern- 
ments have felt that legislation must be brought in to teach the 
people new social values and to prepare them for the new society. 
The members of the Kalema Commission made a plea for monogamy 
on the grounds that its adoption in law would lead to the benefits of 
better living standards and increase educational opportunities for 
children. Also a law outlining a mandatory death penalty for 
armed robbery with violence was supported by the Government 
spokesman as being a law which would encourage new values in 
society. 

The judges here are forced to attempt to bridge the gap between 
the habits of the people and the aims of the government, and also 
to apply the law in accord with current ideas about crime and 
punishment. 

A leading case here is that of Opoya v. Uganda.** The Uganda 
Penal Code Act (of 1950) stated in terms of section 278 (1), “ any 
person who commits the felony of robbery is liable to imprisonment 
for fourteen years.” Section 278 (2) stated, “‘ If the offender is 
armed with any dangerous weapon or instrument . . . , he is liable 
to imprisonment for life, with or without corporal punishment. ’”? 

Over the years it was felt in Uganda that the number of 
‘* Western-style °” hold-ups was dramatically increasing and the 
legislature was of the opinion that really deterrent sentences ought to 
be provided. This feeling was embodied in the Penal (Amendment) 
Act 1966 in which section 278 was restated : 

278 (1) “ Any person who (a) commits the felony of highway 
robbery on any public highway, shall be liable on conviction to 


35 The Law of England (Application) Lew (cap. 60) 1959. In the Northern States 
common employmem remains s defence for employers sued ToT by & 
workman injured’ by the tori of a feldow worker. se [1967] B.A. 752. 
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imprisonment for a term not exceeding fourteen years and not 
being less than ten years.” 

278 (2) “ . . . Where the offender (a) is armed with any dan- 
gerous or offensive weapon or instrument, (b) is in the company 
with one or more Poe (c) wounds, beats, strikes any person, 
at, immediately before or immediately after the time of the 
robbery, shall be liable on conviction to suffer death.” 


This redrawn section 278 (2) fell to be construed in the instant 
case. The question was straightforward: was there a mandatory or 
a discretionary death sentence? In answering this question the 
court distinguished the earlier case of Kichanjele s/o Ndamungu 
v. R.” in which tt had been held that the words “ shall be liable 
to’? in the Kenya Penal Code was mandatory, on the ground that 
the point had not been fully argued there. De Lestang V.-P. went 
on to say that “ shall be liable to ” in its ordinary meaning is 
clearly different from “‘ shall be sentenced to death,” and thus the 
death sentence was a maximum sentence leaving the judges with a 
discretion, He did say, however, 

“ If the Legislature intended the penalty in section 278 (2) to 
be mandatory it has, in our view, signally failed to use the 
appropriate to achieve its object. Moreover, section 

2) has been subject to repeated criticiams by the judges of 
the h Court and justifiably so we think. It is not happily 
worded and is likely to raise other problems in the future. We 
can only express the hope that the law on such a serious 
offence will not be allowed to remain for long in such a state of 
uncertainty.’’ 3* 


The legislature was not slow to declare its intention: by the 
Penal Code (Amendment) Act 1968, section 278 was redrawn yet 
again, the most important phrase being in section 278 (2): ‘* where 
an offender uses a deadly weapon or causes death or grievous 
harm to another, such offender and any other person jointly con- 
cerned in committing such robbery shall, on conviction by the High 
Court, be sentenced to death.” 3* 

It is clear of course that if there is a discretion, then the judges 
will not readily impose the death penalty. On the other hand, if 
there is no discretion then the burden lies on the legislature to define 
exactly which sort of offender they wish to suffer that penalty and 
to expressly exclude the purely technical offender from the list. 


37 (1041) 8 B.A.O.A. 64, 


38 At p. 75. 

39 Act 12 of 1968 (effective July 26, 1968). Two cases have so far been decided 
under the amendment and the enforced, the first Pong ganda v. 
George Kigoye and Two Others, 0.8.0. 415 of 1960 which will be y reported 


in Rast African Reports. Nevertheless the D.P.P.’s Office appears to be using 
1-8 discretion in order to bring oases before the Chief Magistrate's Court where 
the maximum penal aariad by s. 278 (1) is 10 years' imprisonment ; 6.9. 
Ockan v. Uganda, Oriminal A No. 624 of 1968 (January 18, 1969). A 
similar amendment to Kenya's Penal Code has been vigorously debated in the 
` Nationa) Assembly in May 1970. 
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There are differing views as to the efficacy of the death penalty as 
a deterrent in Africa; many are convinced that the experiences of 
Europe and North America have little relevance to the differing 
conditions prevailing in the developing systems. The Ugandan 
legislators have stated theirs with no uncertainty.” 

The debates in the House suggested that the law was passed with 
the aim of teaching new social values; until the total reception of 
those values the Bench must exercise considerable initiatives to 
apply the law within the ideas of equity and natural justice. 

The second case to be considered here is that of Alai v. Uganda.** 
The problem was one of interpretation of the law partially reformed 
so as to bring it into line with the customs of the people. That is, 
the Uganda Penal Code has been reformed in part by the insertion 
of offences known to customary law; thus the offences of adultery 
and elopement have been grafted on to the original Code.“ 

As mentioned earlier the legislature of Uganda and the courts of 
East Africa had adopted a discriminatory attitude towards the 
wives of polygamous marriages as opposed to wives of monogamous 
marriages. In the principal case the court was concerned with the 
interpretation of section 150A of the Penal Code which states: 
“ Any man who has sexual intercourse with any married woman 
not being his wife commits adultery and is liable to imprisonment. 
.. 2? Counsel for the appellant argued that since section 4 of 
the Code defines wife as “‘ wife of a monogamous marriage ’’ then 
the marriage of any believer in the Moslem faith could not be a 
‘“ monogamous marriage’? because the man remains potentially 
able to marry up to four wives. Had this submission been accepted 
then the appellant could not have committed an offence known to 
the Penal Code because the Moslem complainant and the woman 
accused were not husband and wife within the definition of the law. 

The respondent’s counsel replied that there were at least three 
forms of marriage recognised in Uganda “ and the question to be 


40 The general public have also ressed themselves: in an editorial in the 
Uganda Argue of November 5, 1060, under the haing aT before 
Justice '' the following information was given: | “ While wave of robberies 


were taken to the polce, which started in the rumal areas, appears to have 
been adopted in areas around . At Nakulabye ing centre on the 
Kampala-Hoima road, seven people havo either been beaten or mashed to death 
within a week. It appears that the residents of Nakulebye have changed their 
attitudes towards thieves or alleged thieves. While formerly the crowd dis- 
eae O amacrine pretended to be dead, $ is now no 
onger #0. crowd goes on beating the victim until they are sure thes he is 
completely dead.’’ 
E.A. 506 


as. 150A and 121A respectively. 
Penal Code Aot (cap. 106). 
Counsel referred to the Marriage Act (cap. M11) s. 87: “... nothing in this 
Act shall affect the validity of any marriage contracted under or in accordance 
with any customary law, or in any manner applied to any marriage so 
contrected."’ ' 


E r 
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determined was not the definition of “‘ wife ’’ but the definition of 
** marriage.” 
Sir Udo Udoma, formerly Chief Justice of Uganda, after the 
manner of Lord Denning M.R., said in his judgment: 
“ In my opinion the views expressed by the learned chief 
magistrate [sic], are not only unsound in law, they are both 
and ous, having to the situation 
and social structure of Uganda and the different and complex 
fontas tenga red oy Sn eb od een, In my 
opinion, it is primarily the duty of the court to interpret an 
Act of Parliament in such a manner so as not to defeat the 
intention of the Parliament and the purpose for which it was 
enacted. It would be absurd to presume that, when section 
150A was enacted by Parlament, the provisions there were 
intended only to apply to a husband and wife of a monogamous 
marriage, having regard to the fact that to the knowl of the 
members of the Parliament, there are several other forms of 
marriage in Uganda. This knowledge must be presumed. In 
any case, were it the intention of the Parliament to limit the 
offences to monogamous form of marriage it should have said 
so. The intention can only be gathered from the Act itself.’’ 


The Chief Justice determined that ‘f any married woman ”’ in 
the words of section 150A must mean any woman who is married to 
any man irrespective of the form of the marriage and that the 
definition in section 4 was therefore irrelevant. The learned Chief 
Justice gave this broad judgment albeit that section 4 contains a 
rider, ‘* In this Code, unless the context otherwise requires. . . .”’ 4s 
By overlooking this rider Sir Udo appears to have concentrated 
more on the fact of the marked unwillmgness of the Uganda legis- 
lature to translate its knowledge of the forms of marriage in Uganda 
onto the statute book. The marriage laws, fatal accidents provi- 
sions, the Workmen’s Compensation Act and the Evidence Act have 
remained unchanged despite reforms in neighbouring Kenya and 
Tanzania.“* 

The Chief Justice was willing to look at the social conditions in 
order to give section 150A “‘ force and life ”’ by his divining of the 
intentions of the honourable members. 


SUMMARY 


The cases discussed above illustrate the determination of the judges 
to reform the received law and bring it into Hne with social con- 
ditions where the legislators have not intervened. They also show 
that even where the law makers have acted it may be just as neces- 
sary for the judges to take the initiative where the new law is no 


45 This rider was also overlooked by, the writer but wes brought to his notice by 
the learned editors of this journal. 


46 For example, the aa Evidenco Act, s. 127 (4) 1 of 1068 and the Tanzania 
` Evidence Act (1967) s. 
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more in line with the practices of the mass of the people nor in 
accord with accepted ideas about the administration of justice. *' 

But of course such initiatives are not without their dangers in 
Africa, as one Chief Justice has pointed out: 


‘*. . . a judge should recognise that his discretion must affect 
that society, so that such discretion as he has should be exer- 
cised toward helping rather than hindermg the solutions of 
social problems. To fail to ise this can only lead to 
unhappy confict, between the judiciary and the executive which 
too often leads to a defeat of the Judiciary and a lowering of its 
prestige.” +3 


E. Verrcu.* 


47 See the protest resignation of the Malawian Bench in November 1069, ın res- 
ponse to the passing of a Bill described in The Times as follows: ‘‘ The Bull 


circus tan 

48 Mr. Justice Georges, OJ. Tanzania in '' The Court and the Tanzania One 
Party Wato” in Rast m ee Law ond Social Ohange (1967), editor G. A. 
Sawyer. And compare Palley, ‘‘ Rethinking the Judicial Role’’ [1060] 
1 Zambia Law Journal 1. 

* M.A., LL.B.(Edinburgh), Lecturer in Law, Makerere University College, 


STATUTES 


THe MERCHANT SHIPPING Act 1970 * 


THe Merchant Shipping Act has dragged the employment conditions 
of merchant seamen and fishermen kicking and screaming into the 
nineteenth century. The Act, essentially an enabling measure, 
ranges over a number of issues but is basically concerned with 
terms and conditions of employment and replaces, inter alia, Part II 
of the 1894 Act. 

The world of seamen has remained largely a closed book to 
labour lawyers and a cursory glance at this enactment explains why. 
One is immediately thrown back into an ethos predating the 
Employers and Workmen Act 1875 when the otherwise quaint 
phrase “ master and servant ’’ assumes a health and vigour un- 
known to the current generation of law students. Perhaps a little 
social perspective is called for in underlining this phenomenon. 
Speaking of the revolution in labour law worked by the 1875 Act the 
then Home Secretary remarked: “‘ For the future, contracts of 
hiring and service shall be as free and independent both for master 
and servant as any other contracts between other persons.” ! Nearly 
twenty years later the Merchant Shipping Act 1894, consolidating 
in substance measures dating back to 1850, preached imprisonment 
and forfeiture of wages for desertion, imprisonment for disobeying 
lawful commands and further criminal penalties for inducing a 
breach of contract of employment (or “ articles ’’ in the language 
of the sea). These shackles remain intact until the appointed day 
for the operation of the 1970 Act. It is a long-suffering and unin- 
dulgent work-forcee which has remained placid before such 
restrictions. This is not the place to speculate on the reasons for 
passivity in the face of legislative and industrial hostility but it is 
alien territory which the lawyer enters when embarking on an 
investigation into the labour conditions of the shipping industry. 

The Act is not without merit, especially in the matter of what 
look to be stricter safety measures (though given the essentially 
regulatory nature of the statute it would be premature to form 
conclusions) and the removal of the iniquitous discharge report 
system. Even so the striking feature remains the retention of dis- 
ciplinary provisions which no shore-worker would tolerate for a 
moment—of which more later. 


* No pert of the Act is yet im force. Many sections simply confer s power to 
make regulations after consultations with both sides the industry, and it 
is not intended to make the Act effective until a considerable body of regula- 
tions has been agreed upon. Consultations are taking place st present, but it 
may be some time before they are completed. 

1 Quoted Howell, A Handy Book of the Labowr Laws, (1895). 
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The Act can most conveniently be divided into sections dealing 
seriatim with the formation of the contract, safety, discipline and 
the right to strike. 


Articles of agreement 


The Merchant Navy Established Service Scheme is now of 
major importance in the shipping industry ° and no comprehensive 
statement of the merchant seaman’s contractual position could 
afford to ignore it. Nonetheless, a passing reference to disciplme 
apart, the scope of this note is such as to restrict comment to the 
articles of agreement as such, being the normal expression of the 
hiring relationship between seaman and shipping company or other 
employer.’ 

The system of articles of agreement has a long history and 
afforded every seaman, albeit as an expression of paternalism, a 
written contract of employment the terms of which were the same 
for his sahipmates and which were subject to the control of the 
Board of Trade. To that extent, and almost certainly only to that 
extent, he enjoyed an advantage over the shore-worker. The dis- 
advantages were those of rigidity emanating from an excess of 
statutory control, and bulk (the Pearson Court of Inquiry into the 
Shipping Industry described twelve pages each measuring approxi- 
mately eleven and a half inches by seventeen and a half inches).* 
Mention must also be made of the Gilbertian section 115 of the 1894 
Act which insisted that the agreement be signed by a seaman in the 
presence of a mercantile marine superintendent who patiently 
read aloud and explained its contents to each and every ingenuous 
seafarer. The section, which speaks volumes for the esteem in which 
the ordinary rating was held, has been repealed and not re-enacted. 
Nor is it anticipated that Board of Trade regulations will do more 
than cause a superintendent to be present at the discharge of a 
seaman (on termination of the agreement) where a dispute over 
wages arises. Similarly the 1970 Act is expected to reduce the bulk 
. of the articles to the more manageable proportions suggested by 
Pearson. Sections 1 and 2 merely provide the outlines withm which 
regulations and the National Maritime Board yearbook of current 
collectrve agreements will operate. Unlike the amended Contracts 
of Employment Act the Merchant Shipping Act lays down fines of 
up to £100 for breach of its provisions relatmg to employment 
particulars. Moreover there is clarification of what was previously 
a matter of some legal speculation m that the articles of agreement 
are declared to embrace a multilateral set of contracts between 


3 Cae Merchant Navy Established Servios Scheme, National Maritime Board 
(1968). 

3 In the deep sea fishing trade the schemes of individual port registration for 
trawl fishermen seek to provide similar measures of contro] and secumty of 
employment. : 

4 Final Report, Omnd. 8211 (1067), para. 241. 5 Ibid. at pp. 68-70. 
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the employer (thereby destroying, in the normal case, the fiction of 
the master as principal) and each individual seaman. 


Safety 

Safety at work has, thankfully, become a cult-interest in recent 
years, yet the anger with which observers view industrial carnage 
on shore must turn to rage and fury when Investigating life at sea. 
It is not immediately clear why the singularity of marine employ- 
ment necessitates a rigorous disciplinary code embodying criminal 
restraints while apparently not requiring safety provisions of even 
equivalent standards to those insisted on by the Factory Acts. The 
appalling safety record of the British trawler industry eventually 
expressed itself in fishing disasters which shocked the nation into 
setting up a Committee of Inquiry under Sir Deric Holland-Martin 
in 1968* while Pearson revealed that deaths in the merchant 
service were running at seventy per annum. Further statistics 
indicated an accident rate at one accident per fifteen men per 
annum.” As might have been anticipated Holland-Martin was less 
than congratulatory about the record of accident prevention: ‘** It is 
somewhat illogical that employees in factories should be protected 
at work by legal regulation on the design and operation of machinery 
when no similar requirements exist for the protection of trawlermen 
at sea.” § 

The safety standards required of the merchant service are 
undoubtedly unsatisfactory. Rules and conventions exist govern- 
ing the construction of ships, load Hnes, propulsion machinery and 
ancillary equipment, while in certain respects the Dock Regulations 
afford protection when a ship is in port. The Chamber of Shipping 
and the British Shipping Federation have also in recent years 
recommended improved safety measures. Nevertheless the deficien- 
cies of accident prevention are manifest and widely recognised.’ It is 
in this regard that the 1970 Act holds out great promise. 

The manning and certification requirements are of course in 
themselves safety measures and as such are to be welcomed as are 
the continued provisions for inquiries into shipping casualties. How- 
ever, sections 19 and 76 are the ones which promise the major 
improvements in maritime safety. The former allows the Board of 
Trade to make regulations for securmg safe working conditions and 
safe means of access, for the reporting of all accidents sustained, 


Finel Report, Cmnd. 4114 (1969). ee iy ranean hs record of mortality and 
accidents, see appendices B and O easels (Safety Provisions) 
Bill would have given effect to « ee a the ittee'’s safety recommen- 
dations. I is understood that the Heath Government will adopt the Bill. 

T Ibid, para. 89. 

Op. cıt., para. 123. 

Pearson, para. 30. It nea however be added that since 1067 much has 
been done on 4 E ELM basis. See the Board of Trade’s Cods of Safe 
_ Working Practices O. (1970) and the eee ae H Steering Com- 
mittee on the Safety of Merohant Seamen, H.M.8.0. (197 
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for the regulation and prohibition of any material or process, etc. 
Clearly the opportunity exists for wide-ranging advances covering 
at most all aspects of working life at sea. Discussions between both 
sides of the industry and the Board of Trade are now well advanced 
and their outcome is eagerly awaited. It also remains to be seen 
what action, if any, is taken to provide ‘f. . . for the discharge, 
by persons appointed from among the persons employed in a ship, 
of functions in connection with the arrangements to be made under 
the regulations.” ** Certainly the unions would welcome what might 
amount to a legislative guarantee of workers’ safety representatives, 
not least as a restraining influence on the normally undiluted 
authority of the master or skipper. Regulations may also provide 
for fines of up to £200 for breach of any safety provisions under the 
section, presumably also grounding civil actions by injured seamen. 
The latter section allows for appointees of the Board of Trade to 
board a ship for the purpose of securing compliance with regula- 
tions made under the Act, and in ewtremis, to require an offending 
ship to be taken into dock. 


Discipline 

Under this heading it is proposed to subsume the criminal 
offences, fines for infraction of the master’s onboard disciplinary 
régime, the shore-based disciplmary committee and simple breach 
of contract (sic). 

First the criminal offences. Section 27, allowing imprisonment 
for up to two years or alternatively a fine up to £200 for misconduct 
endangering the ship or persons aboard is perhaps the easiest to 
justify. However it is closely followed by drunkenness on duty 
(a concession to modernity also admits cannabis to the disciplinary 
demonology), wilful disobedience to lawful commands, aggravated 
disobedience and absence without leave, offences which carry fines 
ranging from £50 to £100. The third impression of the Bull omitted 
the proposed new offence of neglect of duty after critical overtures 
from the unions concerned. 

Pearson insisted upon the retention of criminal penalties, making 
oblique sociological references to the “‘ totality ”? of the shipboard 
community and the institutional homogeneity of the undertaking. 
Nowhere was a considered argument for the retention of criminal 
sanctions attempted (safety provisions apart) and for the purposes 
of the Act Pearson is holy writ. This is the more surprising when the 
master’s power to exercise onboard fining powers up to £10 is re- 
tained for absence without leave, wilful disobedience, drunkenness, 
etc. Adding insult to injury the third limb of potential punishment 
for the seaman is the disciplinary code of the Merchant Navy Estab- 
lishment Scheme whereby (in effect) both established and 
unestablished seamen may be cautioned, suspended or permanently 


10 s. 19 (1) (6). Again, much has already been done here on a voluntary bass. 
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deprived of seagoing opportunities. It is difficult to resist the 
argument of the unions that this collective industrial discipline 
aided by onboard fining powers ewercised by ship’s disciplinary com- 
mittees (which section 86 makes possible) would prove equal to the 
problems of the merchant marine.’' The infrequent incidence of 
criminal prosecutions also makes the retention of most of the offences 
the more difficult to justify. In the end the inescapable con- 
clusion is that a psychological atmosphere of master-authority is 
required. Such a view is reinforced by the antediluvian section 
80 (c) which doubles the fine for wilful disobedience where it occurs 
in combination—the essence of trade union activity. This insistence 
was explained to the Transport Union by the Board of Trade as an 
attempt to head off mutiny! An ironically Kiplingesque censure 
from a Labour Minister to a labour leader. Lord Pearson’s justifi- 
cation was less colourful but equally unconvincing. It was 
apparently necessary to preclude the possibility of seamen winning 
an unfair bargaining position or causing breach of obligations to 
charterers."* A rejoinder would be superfluous. 

All of which leaves section 9 (a). This is perhaps the most 
intriguing and worrying provision of the Act from a lawyer’s point 
of view. It empowers the Board of Trade to make regulations 
“ authorising deductions to be made from the wages due to a sea- 
man under a crew agreement. . . in cases where a breach of his 
obligations under the agreement is alleged ™ against him... .”’ 
This 1s an extension of the suggestion by the Pearson Committee 
for an automatic “ fine ”?” and automatic Hmited damages for 
breach of contract by going absent without leave.!* It is arguably 
the most pernicious of all the penalties (for in substance it is penal 
by nature) laid down in the Act and one which transposes normal 
legal onera. 

In total, then, the disciplinary features of the Act are harsh, pro- 
viding the possibility of at least four concurrent sanctions for the 
same activity. Section 87, an attempt at removing one aspect of 
penal plurahty, is clearly deficient, trade union attempts to sub- 
stitute the more felicitous wording of section 44 (5) of the Merchant 
Shipping Act 1906 having conspicuously failed. 


The right to strike 

Section 42 (1) at last extends the Conspiracy and Protection 
of Property Act 1875 (and in consequence section 1 of the Trade 
Disputes Act 1906) to seamen, section 5 aside.’° In real terms this 


11 The greater militancy of the Transport Union secured exemption from most of 
the criminal penalties and the onboard fining powers for ermen., See Œs. 05. 
Nonetheless under Sched. IT the Board of 6 may introduce similar penal- 
ties by afirmate resolution of each House. 

12 Op, at., para. S27. 


14 On. oit. para. Blo. 
15 ern concession given the sterner s. 27 of the M.S.A. 1970. 
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is an innocent enough gesture for, apart from the contemporary 
redundancy of the conspiracy section of the 1906 Act, criminal 
conspiracy is still very much a legal if not a real possibility. It has 
been seen that even during a trade dispute section 27 of the Act 
could give rise to a prosecution for criminal conspiracy if offended 
in concert while, more significantly, nearly all the other criminal 
sections could and would be offended outside a trade dispute given 
the nature of sea-going employment.’* Section 80 (c), referred to 
earlier, appears faintly ridiculous in harness with the ‘‘ protection ”’ 
of the 1875 Act. What is required, and what was refused, is a 
more efficient version of section 16 (5) of the Prices and Incomes 
Act 1966 tailored to restrain this legislation within its intended 
confines. 

Section 42 (2) allows seamen to terminate their employment after 
forty-eight hours’ notice in a trade dispute situation providing the 
ship is securely moored in a U.K. port. This provision, greatly 
strengthened since the first draft of the Bill, has been well received, 
yet given the nature of seagoing employment is not as fundamental 
a concession as it might appear. In fact, easily the strongest 
improvement in this respect is the repeal of the infamous section 
286 of the Merchant Shipping Act 1894 which provided penalties 
for enticing to desert and harbouring deserters. 


Conclusion 

It is too early at this juncture to gain anything like a complete 
picture of what employment conditions at sea will resemble in the 
next decade. Much clearly depends upon the nature of the regu- 
lations which emanate from the Board of Trade and the concessions 
which the unions can wrest from the trawler owners and shipping 
companies. There must, however, be a large question-mark hanging 
over expectations of increasing worker-dignity when Parliament 
can pass a measure embodying so much that is punitive with so 
little dissent. When the furore over In Place of Strife ' is recalled 
Mrs. Castle seemed unjustly treated piven the ease with which 
Messrs. Crosland and Mason secured a whole cargo of penal pro- 
visions. Pearson-Crosland-Mason was the result of the 1966 sea- 
men’s strike which, it will be remembered, blew Mr. Wilson 
off-course and precipitated devaluation. One wonders if much of this 
Act is not a vengeful insistence on the traitors walking the plank 
now that the ship of state is back in its proper hands. Havelock 
Wilson’s refusal to take part in the 1926 general strike may in 
future be seen as sublime wisdom, for given the governmental mood 
which produced the Trade Disputes Act of the following year it is 


16 Until 1066 there had been no official! N.U.8. strike since 1911. While in no 
way conclusive this would suggest e eee by the courts to sse much 
onboard achvHty as a ‘ trade | ere See evidence o the Donovan Com- 
mission on Trade Unions and Employers’ Associations, para. 42.. : 

17 A Poltoy for Industrial Relations, Cmnd 8888 (1969). 
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possible that a Merchant Shipping Act of 1927 might have made 
the current model look a very tame affair indeed. 


Norman Lewis. 


ADMINISTRATION OF JUSTICE Act 1970: 
ENFORCEMENT OF Dest PROVISIONS 


Tue Act legislates for a number of areas covered by the recommen- 
dations of the Payne Committee on the Enforcement of Judgment 
Debts which reported in 1969.1 The power of a court to imprison 
civil debtors under the provisions of the Debtors Act 1869 is 
restricted to maintenance proceedings and certain other types of 
judgment debts; the power to make attachment of earnings orders, 
now possible in respect of maintenance orders and in certain 
criminal proceedings, is extended to the full range of civil judgment 
debts; the power of a county court to make an administration 
order 18 widened; unlawful harassment of debtors is made a 
criminal offence, and additional powers are given to the court in 
proceedings for the possession of mortgaged premises. 

Although the Act contains some useful provisions it represents a 
weak and half-hearted attempt to deal with an important social 
and economic problem through the medium of civil procedural 
reform. By failing to implement the recommendations of the Payne 
Commrttee in relation to the setting up of an Enforcement Office, 
the framers of the Act have shifted the emphasis from the Com- 
mittee’s coherently argued interconnecting set of proposals, de- 
signed to balance out a number of conflicting interests, towards an 
attempted solution of the problem based on a crude substitution of 
the attachment of earnings provisions for the existing role of 
imprisonment in the debt process. Few are likely to be satisfied 
with the new arrangements when they come into force. The failure 
to link the proposals of the Payne Committee with the reform of 
consumer credit arrangements and research into the circumstances 
of individual judgment debtors will lead to the need for further 
inquiry within a short time. The perhaps under-estimated difficul- 
ties inherent in the attachment provisions may arise more swiftly 
in the absence of an Enforcement Offce. In spite of the new pro- 
visions, existing complaints about the efficacy and justice of the 
present arangement are likely to continue in the absence of a wider 
overall assessment of the process. 


The present position 

It is important to see the institutional and procedural arrange- 
ments for the recovery of judgment debts in the context of the 
supply and control of consumer credit. In the nineteenth century, 


1 Cmnd. 8909. 
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the establishment of the county court system was a direct response 
to the rapid industrialisation and the mass production of consumer 
goods which swiftly led to important changes in credit patterns, 
necessitated by the needs of both producers and consumers. At the 
present moment, the amount of credit and hire-purchase outstanding 
at any one time owing to finance houses and stores selling durable 
goods is in the region of £1,000 million, and this is only a proportion 
of credit extended.? Governmental control and consumer legislation 
regulate the conditions on which major forms of credit are granted 
and the position when default occurs. The state also intervenes to 
control, through the court process, the conditions upon which debt- 
recovery is obtained and enforcement against the defaulting debtor 
carried out. It has been estimated that the credit default rate is 
low,’ but, nevertheless, the importance of debt recovery in the work 
of the courts can be seen from the figures. In 1969, over a million 
default judgments were entered in the county courts, which stresses 
the uncontested nature of alleged-debt actions.‘ There is reason to 
believe that the total amount of the debts sued for m the courts is 
only a proportion of the amount in which default has been made. 

We know something of the way in which creditors operate in 
relation to the question of default. There are alternatives to the 
court process. Bad debts may be written off against tax; interest 
rates and prices may be raised to cover loss; enterprises may be pre- 
pared to see a high turnover of products sold and a consequent high 
default rate (mail order is a particular example), rather than 
restrict credit to reliable risks; and some creditors may prefer to 
harass debtors in different sorts of ways rather than to obtain redress 
through the slow court processes. Additionally, bad debts may be 
sold off at a discount to firms who specialise in their collection and 
who also provide assistance in credit reporting by a variety of 
methods. We know next to nothing about the mdividual circum- 
stances of debtors. How far is the default position referable to 
unemployment or sickness? How prevalent is default amongst 
certain social groups such as one-parent or large families? How 
prevalent is the multiple debtor and is his position due to deliberate 
default or simply mability to arrange his affairs? To what extent 
is default prevalent amongst particular age groups or due to changes 
of residence? ‘The list of necessary questions is indefinite and the 
need for research urgent. 

Nor do we know much about the effect of the court enforcement 
process although it has given rise to much criticism. The Crowther 


2 Bee latest Monthly Digest of Statistics. One edition of Which? magazine 
has taken 20 pages to explain only the most poular forms of consumer credit. 

3 In the U.S.A. the figure 1s 1-2 esate rcp nay Rc gaa Association 
Survey of Delinquency; i may ha slighay lower ‘ 

4 Civil Judicial Statistics 1969. Cmnd. 4416 (1970), Table 21 (xxxvi). They 
comprise about 8 per cent. of judgments entered, and two-thirds of plaints 
entered, though the extent of non-service is not known. Two-thirds of all 
plaints issued are for sums under £20, see Payne Report, App. 7. 
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Committee is presently investigating the substantive law relating to 
consumer Jending and there has been related investigation into the 
the questions of consumer protection and small claims procedures.* 
There have been radical suggestions for the abolition of debt-re- 
covery actions altogether and other proposals for making certain 
classes of debt unenforceable if the creditor had failed to make in- 
vestigation of the debtor’s credit-worthiness.6 But the present 
system appears to satisfy nobody. Both the county court and the 
High Court systems of enforcement are extremely cumbersome and 
antiquated. The creditor must enforce only one remedy at a time 
at a mounting cost which deters many, and may be added to the 
total amount payable by a debtor with limited means. Whilst it is 
said that the court enforcement system tries to hold a balance 
between the legitimate claims of the creditor and the needs of the 
debtor, it is undoubtedly erratic in its application. We know very 
little of the extent to which instalment orders made by the county 
courts operate, especially in the absence of any system of attach- 
ment of earnings, but it seems clear from the statistics that creditors 
attempt to execute against the goods of the defendant before issuing 
Judgment summons and committal proceedings. The linchpin 
of the present system is the threat of imprisonment as a final 
sanction to enforce payment. The Victorian reformers had aimed 
to abolish imprisonment for debt entirely but it was retained in 1869 
as a contempt of court device to be used against the debtor who had 
means to pay off the debt but refused to do so.” Nevertheless there 
has been increasing disquiet about its use, which varies widely in 
different parts of the country. The judgment summons procedure 
is often perfunctory and committal orders may force many debtors 
to pay in circumstances where their resources are meagre in the 
extreme, perhaps only by incurring larger debts in the process. 
There has been suspicion that the people actually imprisoned are not 
the skilled class of professional defaulters but those who are feckless 
and inadequate, and that their imprisonment may cause social and 
financial problems in respect of both them and their families and 
unnecessarily clog up prison resources, without ensuring payment 
for the creditor. But while it is not entirely clear that the difference 
in the number between the committal orders made and the numbers 
imprisoned is due to the fact of the debtor paying up, there seems 
little doubt that the inadequacies of the present system of debt- 
recovery are partly concealed by the use of the imprisonment device 
as a last step in the court process.® 


5 See especially Justice out of Reach (Consumer Council) and table 4, page 14, 
ibid. 

* 6.9. In Small Claims by T. Ison (unpublished paper to Oxford Colloquium on 
Civil Procedure 1970). 

1 Bes Parlamen debates on Debtors Bill 1869, and ially the connec- 
tion with the work of the county court judges, Hans. CX (1869) col. 180. 

* In 1989, 170,000 committal orders were issued and 2,864 persons imprisoned, a 
figure which had dechned annually since the appointment of the Payne Com- 
mittee. Cloil Judicial Statistics, op. oit. 
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The Payne recommendations 


Against this background the Lord Chancellor set up a Com- 
mittee under the chairmanship of Payne J. early in 1965 to examine 
the law and practice relating to the enforcement of money debts, 
orders for the delivery of goods and for the recovery of mortgaged 
property, and, later, to examine the civil jurisdiction of magistrates’ 
courts. The Committee was almost entirely composed of lawyers, 
though with an unusually wide range of experience about various 
aspects of the system, and to this was added the expertise of a 
member who was a well-known social scientist who had concerned 
himself with legal topics and had sat on a related committee whose 
research work had been of a high order.” An almost inevitable 
tendency of Committees composed largely of lawyers to see the 
solutions to large social problems in the terms of a number of pro- 
cedural propositions and devices might not have been out of place 
here. It was the first full inquiry into the subject in the present 
century. The Committee on County Court Procedure had discussed 
the system briefly !° and the Evershed Committee had found the 
arrangements for execution in the High Court to be generally satis- 
factory and not in need of great change, though it noted the absence 
of any written material discussing the subject." And, after dubbing 
this part of the law ‘“‘ highly technical and incredibly antiquated,” 
one commentator had praised the Evershed Committee for ‘* the 
first inquiry into a subject which had hitherto been shunned with 
understandable expressons of distaste.” ° Nonetheless, it is possible 
to see the effect of a lack of any research in the existing system 
within the pages of the Payne Report itself. Knowledge of the 
effect of the present arrangements on the individual debtors and the 
way in which various stages of the process, such as the making of 
the committal order, operated, as well the degree to which creditors 
obtained satisfaction through the process, seems extremely impor- 
tant but appear to have been largely overlooked. Perhaps the lack 
of research is a necessary consequence of an ad hoc committee 
system of this kind, especially where the committee concerned wishes 
to report quickly, and there is an existing paucity of statistical 
material. Other limitations on the work of the Committee in assess- 
ing the overall situation were the exclusion from its discussion of the 
substantive law, bankruptcy and winding-up law and practice, and 
pre-trial procedure, though jurisdiction of the courts in debt- 
recovery actions was considered.*? 

The Payne Report is an important discussion of a large social 
problem, though the inevitable size of the Report and the number 
of Notes of Reservation detract from the coherence of a number 
of themes which run through the recommendations, In this respect 


® Report of Committes on Statutory Maintenance Limits. Omnd. 8587 (1968). 
10 Cmd. 7668 (1949), s. VI. 

11 Cmd. 8878 (1953) ra. 878. 

12 L. C. B. Gower (1054) 17 M.L.B. 1. 13 Payne Report, paras. S. 
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the style of the Report is markedly superior to the patchwork pattern 
of other recent procedural Reports. In this it was helped by an early 
announcement by the Committee, during the course of its delibera- 
tions, that it would recommend the abolition of the power to 
imprison for civil debt. This decision invalidated much of the 
evidence which the Committee thereafter received which was con- 
cerned with proposals for reform in the context of the committal 
order being retained but ensured that the Committee would think 
out its proposals m the context of recommending a wholly new 
system of enforcement. This decision to recommend the abolition of 
the power to imprison (except for maintenance defaulters, in respect 
of which the Committee was evenly divided), is set out persuasively 
at length ** but was no doubt helped by the support of the Home 
Office for the proposal and the lack of general opposition to the intro- 
duction of a system of attachment of earnings. The core of the Com- 
mittee’s proposals, however, is for the setting up of an Enforcement 
Office with local offices attached to county courts in each district. 
Money judgments given in all courts would be chanelled through 
these offices and an integrated system of enforcement would be 
available to creditors so that remedies would not have to be pursued 
consecutively but may be obtained as the resuk of one application. 
One vital aspect of these offices would be their responsibility for 
collecting information about the means, property, assets and circum- 
stances of the defendant in order to reach an assessment as to the 
appropriate mode of enforcement. Although the new Enforcement 
Offices would be built on the foundation of the present county 
court system, be headed by the existing county court registrars and 
have staff drawn from the existing county courts, their role would 
be more extensive and inquisitorial than that of the present county 
courts. To assist the Offices, an agency, possibly known as the 
Social Office for Debtors, would be set up as part of the Offices, 
staffed by social workers, in order to assist both debtors and the 
courts and give help and advice where needed.'® 

The new functions for the Offices were to be accompanied by 
far-ranging powers. The wider use of administration orders was 
intended to deal with the multiple debtor. But most important of 
the new proposals was for the introduction of attachment of earnings 
orders where necessary. Although there are isolated passages in the 
Report which might give a contrary impression, it is abundantly 
clear that the Committee did not envisage that the attachment order 
would become a simple alternative to the judgment summons and 
the threat of imprisonment, although it might become the chief 
mode of enforcement. Within the context of the proposals for 
Enforcement Offices attachment orders would be one of the range 
of considerations in deciding how to enforce judgments. But 
whilst the present system uses the threat of imprisonment as the 


14 Ibid., Part V. 
15 Ibid., paras. 1200-1228. 
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last of a series of “ steps’? which have proved unproductive, the 
attachment order was to perform a wholly different role. In this 
connection, it is interesting to note that much of the evidence given 
to the Committee was based on the importance of retaining imprison- 
ment as a linchpin of an inadequate system, whilst (with the 
exception of the Consumer Council) welcoming attachment as an 
ancillary aid. Partly, this was due to the feeling that attachment 
would not entirely work. The attachment provisions of the Main- 
tenance Orders Act 1958 had not been conspicuously successful 
though it could be argued that these concern a special class of 
debtor who ought properly to be coerced with the threat of imprison- 
ment if they default, a position which is the existing one, appearing 
no more successful than any of the alternatives.** Other problems 
arose out of the technical questions which had to be resolved before 
an attachment system could work. Elaborate suggestions were put 
forward for using P.A.Y.E. codes and marking the debtor’s employ- 
ment card in order to deal with the situation where the debtor 
changed jobs," and it has been claimed that attachment orders 
would not be available in respect of large numbers of persons who 
were self-employed or itinerant. These criticiams were based on the 
misapprehension that an enforcement system needs to be devised 
which will successtully cater for the circumstances of every debtor, 
but the Committee rightly conceded that there were administrative 
and social difficulties which ought not to be subordinated to -such 
an aim. In any event the present system does not deal with the 
itinerant debtor who is either not served with court process or whose 
present whereabouts are not known, and the Committee made pro- 
posals for dealing with the assets of more substantial debtors. 


Progress of the Bill through Parliament 


Both the Labour administration and Lord Gardiner, the then 
Lord Chancellor, earned a high reputation for therr attempts to 
provide parliamentary time for the speedy implementation of 
proposals contained in the Reports of the Law Commission and the 
ad hoc committees set up to deal with specific legal subjects. The 
Payne Committee reported early in 1969 and the Government’s pro- 
posals for the implementation of its recommendations were pub- 
shed later that year. The parts of the Bill dealing with enforcement 
were difficult and technical and depended, to some extent, on regu- 
lations to be made after the Bill had been enacted and the appro- 
priate re-organisation of county court offices had been effected, 
especially to deal with the attachment provisions. The subject- 
matter was scarcely calculated to appeal to the interests of all but 
a small number of members of both Houses with legal training, and 
in any event, public interest tended to concentrate on those pro- 


16 Ibd., paras. 504-602. 
17 Ibid., paras. 611-627. 
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visions of the Bill dealing with the redistribution of business amongst 
the High Court Divisions and the contentious proposals for judges 
of the Commercial Court to take arbitrations and to sit in private. 
In the House of Lords the task of piloting the Bill fell to an over- 
worked Lord Chancellor, anxious to have the Act passed with the 
minimum of delay,’* and sometimes showing himself unfamiliar 
with the connected arguments which lay behind the Payne Com- 
mittee’s thinking on specific subjects. In the House of Commons 
the Attorney-General had to take over the entire conduct of the 
Bul when the Solicitor-General fell il], and showed himself con- 
fident in debate only when explaining the harassment provisions. 
This is not to imply personal criticism of the Government spokesmen 
concerned but to emphasise the inadequacies of present arrange- 
ments which often leave scrutiny of important kgal provisions to 
about a half-dozen peers in the Lords (in this case, led by Lord 
Donaldson, Chairman of the Consumer Council, Lord Lloyd of 
Hampstead and Viscount Colville) and a similar number of M.P.s 
working at Committee stage to secure important amendments of the 
Bill. 

In the event the Government found itself unable to agree to the 
setting-up of the Enforcement Offices as proposed by the Payne 
Committee. Although at various stages it was argued by govern- 
ment spokesmen that, since the Committee had envisaged that 
existing staff and resources of the county courts should be taken 
over by the new Enforcement Office headed by the existing county 
court registrars, then any change was one of nomenclature only, 
this was not seriously maintained. Indeed, in the face of testing 
amendments, it became clear that cost and manpower resources were 
the main obstacles. The Committee had discussed the cost of the 
implementation of their proposals but came to no conclusions 
because of the imponderables involved. The Explanatory Memoran- 
dum to the Bill had estimated that the estimated cost of the new 
attachment of earnings procedures wes £70,000 and this appeared 
to be the limit to which the Treasury were prepared to go to finance 
the new measures. And it was clear that the Government was 
not m a position to provide the additional social workers and the 
other resources needed by the new Offices in order to fulfil their 
proposed functions adequately.’® One consequence of the above 
concerned the question of the implementation in stages of the 
various recommendations in the Report. The Committee had argued 
for a staggered, but planned and integrated implementation of their 
proposals, if the administrative problems involved made simul- 
taneous enactment of the various parts of the scheme impractical. 
But the Government was not even prepared to put forward a 
skeleton scheme of this nature to be brought into force in stages 
by Statutory Orders. Instead, it chose to accept the reasoning con- 


18 See 6.g., H.L.Deb., January 20, 1970, cols. 58-89. 
19 Bee especially H.L.Deb., December 15, 1969, cools. 911-919. 
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tained in a note of Reservation by Mr. Shufflebotham and Professor 
Wheatcroft, sometimes presented as the argument of the main Com- 
mittee, that the scheme could be brought into operation by a 
series of disconnected stages over a period of time. One further 
consequence of the decision not to set up an Enforcement Office was 
to strengthen the argument for the retention of the under-sheriffs’ 
role in the High Court in the absence of a properly mtegrated system 
and it could be argued that a premature transfer of enforcement to 
county court Offices in relation to High Court matters would lead 
to under-employment of under-sheriffs and certain other administra- 
tive difficulties. Indeed, the Government’s decision to retain the 
present position of the under-sheriff must be seen in this light. 
With no possibility of the sub-stratum of the Committee’s recom- 
mendations being adopted the emphasis of the Act focuses on the 
abolition of the power of imprisonment and its replacement by 
attachment. Predictably, in the light of the Committee’s own 
division on the subject, imprisonment has been retained as a last 
resort for the maintenance defaulter. More difficult to sustain is 
the Government’s insistence on retaining the power to imprison as 
a possibility for default in the payment of certain taxes and social 
insurance contributions. The Payne Committee had nowhere made 
such a distinction between this class of debt and other civil debts, 
but the Attorney-General weakly justified the provision by main- 
taining that the Inland Revenue, for example, could not refram 
from giving credit to a bad debtor,*° an argument which would 
have contained more force if the Bill had provided statutory 
checks designed to prevent the granting of indiscrimmate credit 
by making debts so incurred, to some degree, unenforceable. 
The introduction of the attachment provisions broadly follows the 
scheme set up by the Maintenance Orders Act 1958 with provision 
for the calculation of the ‘‘ normal deduction ”?” and “ protected 
earnings ’”’ rates, deductions to be made by the employer. With 
detailed regulations still to be published dealing with a number 
of technical questions relating to attachment it is too early to say 
anything about the effect of such matters as consolidation of orders, 
the question of priorities between different orders, transfer of orders 
between various courts and the ‘“‘ homing ”’ provisions, as well as 
the inter-relation with the akternative remedies open to the creditor. 
On this latter point, the Note of Reservation in the Report by 
Judge Baxter that the mode of enforcement should be at the dis- 
cretion of the court officials ™ has the merit of simplicrty and logic, 
but the majority of the Committee were not prepared to abandon 
so much of the voluntary nature of the civil court process as would 
deny the creditor any say in the nature of the enforcement process 
used. What is certain, however, is that the absence of Enforcement 
Offices will make the ascertainment of the debtor’s means even 


10 2nd Reading Debate, H.O. Deb., February 4, 1970, col. 453. 
21 Payne Report, pp. 868-891. 
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more difficult and the technical attachment provisions may them- 
selves become self-defeating. 


Conclusions 

There is no doubt that the Act contains some useful provisions. 
The widening out of the power to make administration orders is to 
be welcomed, though there is some doubt whether a significant 
increase in the number of orders now made will occur because of 
manpower pressures in the county court offices. The section con- 
cerned with unlawful harassment of debtors 7? attempts to deal 
with an important social problem, but much will depend on the 
degree of publicity attained for this provision, perhaps by a number 
of successful prosecutions, and the reaction thereto of a proportion 
of debt collectors, impatient enough with present slow means of 
recovery of debts to try their own methods. Welcome too, is the 
slow beginning towards the integration of enforcement procedures 
in the High Courts, the county courts, and in relation to the civil 
jurisdiction of the magistrates’ courts. But, overall, the Act is 
likely to be a failure. At the root of this is the rejection of the 
Payne proposals for Enforcement Offices and all that this would 
entail. At a more modest level, the integration of the county court 
and High Court procedures with respect to the civil process generally 
is not likely to be significantly advanced in spite of the process of 
rationalisation initiated by the Beeching Commission.*®» The move 
from a system which depended on a threat of imprisonment to give 
it efficacy and to shore up the increasing strains, towards one based 
largely on attachment of earnings, is not likely to be successful, 
especially if the means inquiry is carried out inadequately. Fears 
about the social effect of attachment orders appear to have been 
allayed here in recent years, during a period of full employment, 
but doubts remain. In the United States and Canada, wage garnish- 
ment had been widely condemned ™ especially in the context of 
depressing the position of the low-wage earner and the large low- 
income family who are kept near to the poverty line by successive 
wage garnishments and by the hostile attitude of employers towards 
workers whose wages are the subject of garnishment. Recent 
proposals to extend attachment as a means of collecting fines 
imposed as a result of industrial legislation are likely to be hotly 
contested. Although it is sometimes suggested that creditors 
ought to prefer a system of attachment rather than one based on the 
threat of imprisonment because it makes collection easier and more 
certain in a large number of cases, it is difficult to say that this will 
be the case if the resources to operate the attachment system pro- 


22 Administration of Justice Act 1970, s. 40. 

3 Royal Commismon on Assizes and Quarter Sessions 1966-69, Cmnd. 4159. 

24 Ison, op. cit. 

** Rince an attachmem of earnings order will only operate on the wages of the 
man concerned after e strike has finished and he hes returned to work it 
may have the effect of prolonging the dispute situations. 
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perly are just not available. It is not difficult to see Home Office 
pressure as an important factor in the decision to abolish the 
threat of imprisonment, but the Government’s cynical retention of 
the power to imprison in respect of their own debtors, perhaps thus 
indicating their own view of the likely efficacy of attachment, is 
not likely to lead to its re-introduction even in response to demands 
if the system continues to prove even more unsatisfactory within 
a short period. In the context of the setting up of the Enforcement 
Offices there was some merit in the Payne Committee’s proposals to 
defer research into enforcement problems for two or three years until 
the new system was into its stride; but the existing arrangement 
makes it all the more necessary for research to be undertaken as 
soon as possible in a number of areas dealing with the social effects 
of enforcement and the efficacy of the present system. The argu- 
ments for radical reforms in the present arrangement still hold good 


3 3 Tr] 1 36 
in spite of the provisions of this Act. E E 


PERSONAL [NJORIES LITIGATION 


Many of the reforms recommended by the Winn Committee on 
Personal Injuries Litigation 1 are made by the Administration of 
Justice Acts 1969 and 1970.2 This note examines the major changes. 


County courts i 

Part I of the 1969 Act makes a number of amendments to the 
County Courts Act 1950. Interestingly, the legislation ignores the 
Winn Committee’s doubts and varies its proposals in many im- 
portant respects. 

For instance, the Committee had not felt qualified to advise 
whether section 80 of the 1959 Act should be amended to allow 
local solicitors to be retained as advocates in the county courts, since 
this would ‘“‘ raise vexed questions ” ?; section 7 of the 1960 Act 
makes the necessary amendment. 

More important however, are the jurisdictional changes. One of 
the most valuable sections of the Winn Report discussed the reasons 
for, and effects of, increasing the tort jurisdiction of the county 
court.4 The Committee recommended a limit of £1,000 with 


28 The enforcement of judgmentdebis sections of the 1970 Act described above 
are to be repealed and re-enacted in a consolidating Attachment of Hamings 


Bill now going through Parliament. 
1 Omand. SC, hoaa) dissansed (1069) 82 M.L.R. 67. 
2 See particularly Cresney (1969) 118 S.J. 951 and 972, and Borrie and Pike 


(1970) 190 New L.J. 540. 

7 Winn Report, . 472; The change hed been recommended in 1049 by the 
Austen Jones Goant on the County Courts (Omd. 7488), para. 50. Bee 
also Robin Thompson's dissent at p. of the Winn : 

4 Winn og . 416-477. In many respects this ion has been 
superseded by the Report of the 1 Commission on Assizes and Quarter 
Sessions, Cmnd. 4158 (1069): see (1970) 2 Kingston L.R. 8. 
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power being given to the Lord Chancellor to increase this to £1,500.° 
To ease the extra burden on county court judges, the registrar’s 
jurisdiction was to be raised to £100.* Plaintiffs were to be induced 
to use the county courts by a ‘‘ costs buffer ’’; in other words, a 
successful plaintiff in the High Court would receive only county 
court costs if he recovered less than 80 per cent. of the current 
county court maximum and no costs at all if his damages were less 
than 50 per cent. of that maximum.’ 

In the event, section 1 only increases the tort jurisdiction to 
£750 which is almost the exact present day equivalent of the £200 
limit fixed in 1988.° The Government was apparently impressed 
with the argument that any further increase required improvements 
to the county court system like new buildings and provision for the 
recording of evidence.” This being so, it seems curious that the 80 
per cent. “ costs buffer ”? proposed by the Winn Committee was 
included m the Bill; as was continually pointed out in debate, 
this put an extraordinary burden on the plaintiff’s legal advisers 
which was rendered intolerable by the wide variations in judicial 
awards of damages.’° Against Government advice this figure (£600) 
was reduced to £500.** 

Power is given by section 10 for the lmrts of the county court 
jurisdiction to be raised by order m council. There is no ceiling of 
£1,500 as proposed by the Winn Committee.** One recommenda- 
tion of the committee is however implemented; that is the abolition 
of section 46 of the 1959 Act which allowed transfer at the defen- 
dant’s instance, from the High Court to the county court of actions 
of tort where the plamtiff was impecunious.’? 


Intertm payments 

In spite of the existence of the social security system, hardship 
is inevitable when an accident incapacitates a family’s bread- 
winner.“ Hitherto the need for damages to be assessed once and 


s Winn Report, paras. 464-465. 
* s., 9 n fect raises ee limit to £75 provided the judge gives leave and the 
es do not object. 

T Winn Report, paras. 478-476. The defects ın these proposals are exposed by 
Robin Thompson at Pp. 178-182. 

Compere Winn R ra, 488 and the Attorney-General’s speech on the 
second reading of the A tion of Justice Bill, Febrnary 5, 1969, H.C. 
Deb., Vol. 778, cols. 408—409. 

H.O. Deb., Febru 5, 1060, col. 409: Bee also the speeches of Norman 
ee ae , ools. ; Roland Moyle, cols. 487-448; and Stanley Orme, 


10 Compare the speech of Hdward Lyons, op. oit., cols. 454-458, and Robin 
Thompson's dissent from the Winn Re at p. 178 et seg. An unfortunate 
resuk of the present system is that a plaintiff in the High rt who receives 
between £500 and £760 with costs will probably be better off than his exact 
counterpart in the county court; the increased costs of a High Court action 
are offset by the more enerous sums allowed on taxation. 

1l g, 4. Cretney (1969) B.J. at p. 958; House of Commons, Standing Com- 
mittee D Report, April 15, 1969. 465. 

13° 4, 11 (2); Winn ' Report, para 47l. 14 ra Winn Report, para. 71. 
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for all in a single lump sum has meant that the inevitable legal 
delays preceding the receipt of compensation can be increased by 
the difficulties in forecasting the precise extent or effects of an 
injury. Some plaintiffs in desperate financial straits have undoub- 
tedly accepted settlements which are substantially lower than the 
probable award of a court. 

The obvious solution is for interim payments in those cases where 
liability is admitted, and in other cases for there to be an immediate 
trial of the liability issue culminating in an interim payment.** The 
Winn Committee considered these ‘“‘ split trials °?” were already 
technically possible under the Rules of the Supreme Court **; now 
section 20 of the 1969 Act supplements this by allowing for interim 
payments. The section is clearly intended to be wider in scope 
than the Winn Committee’s proposals ‘7; indeed a proposed amend- 
ment of it which would have brought it into line with those 
recommendations was opposed by the Government and withdrawn."* 
It is somewhat surprising therefore that the Rules made under it 
should limit it to precisely those situations envisaged in the Winn 
Report.’ 


Interest on damages 

Section 22 of the 1969 Act was clearly intended *° to implement 
the Winn Committee’s recommendation that, in the absence of 
special reasons, interest on damages should be awarded im all 
personal injuries cases.7* The amount of the interest and the period 
for which it is to be calculated are left to the discretion of the 


18 Justice Report, The Tiial of Motor Aoadent Cases (Stevens 1966) para. 22 
st seq. Interim payments are sometimes voluntarily made by defendants, see 
e.g. 3. V. Dustsllore (Bto-chomioals) Lid. [1060] 3 All E.R. 1412. 

16 . 404; R 8.0., Ord. 88, r. 4: soo also per Winn LJ. in Stevens v. William 

ash [1966] 8 All E.R. 156 and Hawkins v. New Mendem Engtnesring Ltd. 
[1966] 3 All B.B. 2388. 

17 The Attorney-General ssid on February 5, 1960 (H.C. Deb., ool. 417) that s. 20 
" will enable an order for interim payments to be made not just in personal 
injury cases as the [Winn] Committee suggested, but in other cases in both 
the High Court and the county court as specified by rules made under the 
[section ].’’ Other cases than personal injuries claums to which the section 
cap usefully be applied are mentioned by Cretney (1960) 118 S.J. at p. 978; 
they melie interim payments in respect of the defendant's use and occupa- 
tion of land in actions for possession, and actions for work done when there 
is a e as to a part only of the sum involved. 

18 H.C. Deb., Vol. 788, ools. 812-820 (October 20, 1969). 

19° R.S O. (Amendment No. 2) 1970, 8.I. 1970 No. 944 (L. 2%) Under Ord. 29, 
r. 10 application may be made ın respect of actions for damages for personal 
injuries or death provided that the defendant ıs insured ın respect of the 
plaintiff's claim, or is a public authority, or is @ person whose means and 
resources enable him to make an interim ‘os da Before the order 
(r. 19) the cours must be satisfied that liability is admitted or judgment has 
been obtained for damages to be assessed or shere was no substantial degree of 
contmbutory neghgence on the part of the plaintiff or person whose death 
is the subject of claim. Payment of a ‘reasonable proportion '' of the 
probable ee may be ordered to be peid either direct to the plaintiff or 
inéo court which in turn may pay 1$ out in one sum or by instalments. 

2% See '' Interest on Damages ” By John C. Walker, 190 New L.J. 806 (April 9, 
1970). 21 Winn Report, paras. 824 and 8425. 
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court. Rules for the operation of this discretion were in fact formu- 
lated by the Court of Appeal in Jefford v. Gee ** and Cook v. Kier.™ 
Though there is much to be said for the court’s approach in each of 
these decisions, they do reinforce the need in such situations either 
for the inclusion of statutory guide-lines or at least for reference to 
committee reports to be encouraged.** 

In Jefford v. Gee, after a careful review of the previous law, 
Lord Denning concluded that the court’s discretion to order interest 
to be paid on damages had only been exercised where the defendant 
was at fault; the question was, how long the plaintiff had been kept 
out of money which ought to be paid to him.”* Though this concept 
of wrongful delay does not appear in section 22 it was the basis 
of Lord Denning’s decision. Delay becomes wrongful at the latest 
when the writ is served **; the fact that with diligence this can 
take place within a few days of the accident, whether or not the 
full extent of the injuries is known by that time, is not considered. 
Nor is anything said about the difference between disputes as to 
liability and quantum *’ or the effect of interim payments under 
section 21. No doubt the legislature, the Court of Appeal and the 
Winn Committee all wished to do justice to the injured plaintiff; 
it is arguable however that the result of their combined efforts will 
be more writs ** which in turn could raise costs or, at any rate in 
many cases, create an atmosphere which hampers negotiations. 
Furthermore, in those cases where the writ is served before there is 
a firm medical prognosis any delay by the plaintiff will involve the 
risk of a defence application for the action to be struck out for 
want of prosecution.”* In fact the only positively beneficial result 
of this decision is fortuitous; it will in future be necessary for the 
courts to divide up their awards of general damages, since sums 
representing future loss of earnings will not carry interest.?° Hitherto 
there has been judicial reluctance to award general damages other 
than as a global sum **; the apportionment now required will help 
those whose task it is to prophesy the quantum of judicial awards. 


22 [1070] 1 AU E.R, 1203 (0.A.). In fact, since the question of s. 22 did not 
arise in this case, all Lord Denning’s pronouncements are, as he himself 
admits, obtter diota. 1970] 2 All E.R. 518 (0.4). 

24 Bee Walker, op. oit., where Lord Denning’s ju ent is carefully analysed. 
The view expreased is remforced by the most recent decisions on s. 22: 
Newall v. Tunstall [1070] 8 All BR. 465, and Cousins v. D. and O. Carriers 
Ltd., The Times, November 8, 1970 (C.A.). 

25 [1970] 1 All E.R. at p. 1206 A. 26 [1970] 1 All E.R. at pp. 1208-1209. 

a7 Com Winn Report, para. BH. 

28 1290 New L.J. 287 March 12, 1970). 

29 ¢.9. R.B.0., Ord. 19, r. 1, default in service of statement of claim: Clough v. 
Clough [1968] 1 All E.R. 1179 (0.A.); Ord. 26, r. 6 (1), default in answer to 
interrogatories; Ord. 84, r. 2, d ult in setting down; Ord. 25, r. ee 
in taking out summons for directions ; Allen v. McAlpine [1988] 2 Q.B. 229; 
Fitepatriok v. Batger [1967] 2 All B.B. 657. 

30 [1970] 1 All B.R. 1209 A-B. 

31 Watson V. Se Pee 1 All E.R. 721 (C.A.); Flstoher v. Autocar and 
Tra [1 1 All E.R. 726 (0.4.); 81 M.L.R. 462. See also 120 
New LJ. 58-996 12, 1970). 
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Inspection of premises and machinery 

The Winn Report emphasised the need for inspection of the site 
of a factory accident and of the machinery or gear connected with 
it; the destruction, deliberate or thoughtless, of relevant evidence 
was another factor which hampered the prosecution of meritorious 
claims.*? In fact section 21 of the 1969 Act goes further than the 
Winn Committee’s recommendations °; by it a potential plaintiff 
may apply for a court order for the inspection, photographing, pre- 
servation, custody and detention of, or taking of samples from, any 
property which “‘ may become ” the subject-matter of later pro- 
ceedings or as to which any question may arise in such proceedings. 
This is a useful change in the law; though it is not in terms con- 
fined to personal injuries claims, the question is whether it goes far 
enough.?* However, when considered in conjunction with the pro- 
visions of the Civil Evidence Act 1968 and the developing attitude 
of the courts to res ipsa loquitur** it could make a significant 
difference to the outcome of many cases. 


Discovery 

A further and very important procedural change is embodied 
in sections 81 and 82 of the 1970 Act.** By section 81, before the 
commencement of proceedings for personal injuries or death, a 
likely party may obtain an order for discovery against any other 
likely party; once the proceedings have begun, section 82 (1) gives 
the court power to make an order for discovery against third parties 
who are not parties to the proceedings. Reforms such as these 
are to be welcomed since they seek to increase the chances of 
establishing the truth by minimising the element of contest in our 
trial system. 

Law reformers in England should by now have become used 
to piecemeal reform; it is very rare indeed that an area of the law 
is looked at as a whole and completely overhauled. The disparate 
reforms here discussed are collectively useful; furthermore it is 
gratifying that, despite a grave shortage of parliamentary time, they 
should reach the Statute Book so soon after the report in which 
they were proposed. 

J. C. Harper. 


32 Winn Report, para. 174 et seq. and appendix 12. 

32 H.O. Deb., Vol. 776, col. 418 (Feb 5, 1069). 

34 Of. Robin Thompson's dissent, pp. 160-170. Under s 982 (2) of the 1970 Act, 
once proceedings in respect of personal injuries or death have actually com- 
menced this power is available with respect to property belonging to s person 
who is not a party to the B. 

35 6.9. Colvilles V. Devine ] 2 All E.B. 58 (H.L.); Pearoe v. Round Oak 
Steel Works [1960] 8 E.R. 680 (0.A.); Henderson v. Jenkins [1969] 3 
All E.R. 756 (B.L... 

36 Winn Report, . 864-887; H.L.Deb., Vol. 806, cols. 208-200 (December 
4, 1960), and H.O.Deb., Vol. 795, cols. 457-458 (February 4, 1970). 


REPORT OF COMMITTEE 


To Estastisy Justice, To Insure Domestic TRANQUILITY + 


Ir is becoming rather difficult to distinguish among all the com- 
missions which have been sent out to discover why America is such 
a tumultuous nation. President Johnson appointed the National 
Commission on Civil Disorders in 1967 and the Commission on the 
Causes and Prevention of Violence in 1968, and President Nixon 
has demonstrated recently the bipartisan appeal of the idea by 
appointing a Commission on Campus Unrest. To keep the com- 
missions straight in one’s mind, one must remember them as 
desperate Presidential responses to immediate crises: for “ civil 
disorders ’’ read race riots; for ‘‘ campus unrest ’’ read the Kent 
State shootings. The Commission on the Causes and Prevention of 
Violence represented President Johnson’s effort to do something 
reassuring after the assassinations of Martin Luther King and, 
three months later, Robert Kennedy. The fear that America had 
become a ‘* banana republic,” rts political destiny dictated by 
anyone with enough money to buy a pistol, was widespread at that 
moment. Violence already had claimed the lives of President 
Kennedy, Malcolm X and dozens of civil rights activists in the 
South since the beginning of the decade. Political demonstrations 
were turning from peaceful marching to street brawling, and, in 
the aftermath of the ghetto riots, the Black Panthers were talking 
of urban guerrilla warfare. 

President Johnson appointed a Commission of diverse political 
persuasions, comprising two blacks, conservative and liberal Con- 
gressmen, several lawyers, a university president, a cardinal, a 
psychiatrist, and a docker-philosopher. Directed by the President 
to go ‘f as far as man’s knowledge takes ” us toward understanding 
violence, the Commission created seven ‘f task forces ” of researchers 
and five ‘‘ investigative teams ’’ and soon, the research directors 
tell us, ‘“ had begun enough new projects to launch a small univer- 
sity with a score of doctoral theses.” The task forces studied 
** Violence in America: Historica] and Comparative Perspectives,” 
“ Firearms and Violence in American Life,” ‘‘ Assassination and 
Political Violence,” ‘‘ The Politics of Protest,” ‘“‘ Mass Media and 
Violence,” among other topics, and the investigative teams pre- 
pared studies of selected violent episodes, including the disorders at 
the 1968 Democratic National Convention in Chicago. We hardly 
can fault this prodigious scholarly undertaking for not producing a 


1 Final Report of the National Commission on the Causes and Prevention of 
Violence (United States Government Printing Office, Washington, D.O., 
' December, 1069), xxxii and 888 pp., $1.50. 
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startling expansion of human knowledge, since the investigators 
had only eighteen months. But the fifteen volumes of research did 
codify a great deal of the existing information, much of it from 
previous commissions. 

Although the Commission had little new data to report, it pro- 
posed a wide range of recommendations to eliminate the sources 
and mitigate the effects of violence, political violence in particular. 
They vary from the ambitious to the trivial: a proposal for huge 
new welfare programmes is followed by a suggestion for more street 
lamps. Unfortunately, however valid some of these recommenda- 
lions may be, they are likely to fall into the same oblivion which 
enveloped the recommendations of former Commissions. 

In its analysis of the problem, the Commission takes note of 
“ alarmingly high levels ’’ of violence in the last decade: 


“ The United States is the clear leader among modern, stable 
democratic nations in its rates of homicide, assault, rape, and 
robbery, and it is at least among the highest in incidence of 
group violence and assassination. 

‘ This high level of violence is . . . disfiguring our society— 
making fortresses of portions of our cities and dividing our 
people into armed camps. ... It is corroding the central 
political processes of our democratic society—substatuting force 
and fear for argument and accommodation.’ 


Looking backward, the Commission suggests a modification of 
H. Rap Brown’s famous retort to the critics of black urban rioters. 
“ It is group protest, not group violence,” the report asserts, ‘‘ that 
is as American as cherry pie.” Nevertheless, the Commission con- 
cedes that * violence has been far more intrinsic to our past than we 
should like to think.” Its task force on historical and comparative 
perspectives, reported that ‘f we are somewhat more violent toward 
one another in this decade than we have been in most others, but 
probably less violent in total magnitude of civil strife than in the 
latter nineteenth century, when the turmoil of Reconstruction was 
followed by massive racial and labour unrest.” It may seem hardly 
comforting to modern Americans to learn that they are only slightly 
more peaceful than when the cavalry was subduing the Indians, but 
if all about you predict that violence heralds the decline of the 
nation, to know that things are no worse than before can be quite 
reassuring. 

Among the sources of violence in the ‘ American tradition,” the 
Commission concludes, is the fact that America has been a nation 
of immigrants, each ethnic group competing with the other and 
with the dominant white Anglo-Saxon Protestants. Other sources 
are the encounter with the frontier, the brutal and brutalising 
extermination of the Indians, vigilantism and lynching, the revolu- 
tionary doctrines of the Declaration of Independence, and the social 
upheaval of the Industrial Revolution and its labour troubles. But 
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paradoxically, the main source of violence today is “‘ perhaps our 
most distinctive ’’ characteristic, prosperity : 
“ Ranked celestially with life and liberty in the sacrosanct 
Lockean trilogy, property has generated a quest and prompted 
a devotion in the American character that has matched our 
devotion to equality and, in a fundamental sense, has trans- 
formed the idea of equality from the radical leveling of the 
European democratic tradition into a typically American insis- 
tence upon equality of opportunity.” 
The result has been an unequal distribution of wealth in a society 
in which wealth is the sole criterion of success and even self-esteem. 
Much as the lot of blacks, Mexican-Americans and other groups of 
the poor has improved, their relative deprivation has increased 
during the revolution of rising expectations that followed the 
Second World War, hence ther frustration, which the Commission 
views as a chief source of violent crime as well as urban rioting. To 
remedy this, the Commission proposes a reordering of national 
priorities, primarily by increasing social welfare expenditures by 
$20,000 million annually, to be taken from defence funds. Everyone 
must be guaranteed a decent home, a useful job, and a minimum 
income. These are noble goals, which at least must await the end 
of the Vietnam war, but one wonders how promising are their 
chances of implementation even then in a nation whose legislators 
have successfully fought off the spectre of a national health service 
for twenty years. 

Inexplicably, the Commission is prepared to accept the possibility 
that if ** justice ” were done to the poor, it would provoke a violent 
reaction from the not-so-poor. The rivalry among American ethnic 
groups, as the Commission recognises, is still strong and capable of 
producing violence. Second-generation immigrants who claim 
proudly to have risen to the lower-middle class by their own 
initiative are notoriously the readiest to form vigilante groups 
against incursions from the neighbourmg slums, and they are 
bitterly resentful even of the current meagre public expenditures 
on the poor. The Commission nonetheless maintains that its reform 
programme must be carried out ‘f even though other groups feel 
threatened by the proposed correction, and even though they may 
resort to violence to prevent #.’’ This points to a general flaw in 
the Commission’s approach. It does not set out any standards for 
determining which groups ought to be precluded from violence by 
having their wants satisfied. 

And what if the injustices which afflict the blacks are not 
remedied speedily? The Commission tries, but ultimately fails, 
to convince that violence is not an effective tactic for a dissident 
group. In the long run, the Commission asserts, violence is harmful 
since ** unlawful tactics will replace normal legal processes as the 
usual way of pressing demands.” Some, indeed, may think that 
day already has come, but in any event long-term dangers to 
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democratic institutions can hardly be a pressing consideration to the 
down-trodden. As for the short-term considerations, the Com- 
mission states that history is ‘‘ ambiguous ” about the efficacy of 
collective violence. In the report’s words: ‘* violence is an always 
dangerous and sometimes ineffective tactic for dissident groups 
pressing their demands or for threatened groups resisting those 
demands.” (My emphasis.) 

It is interesting that the Commission was so vague on this point, 
since its research staff maintained staunchly that violence never 
pays and never has paid. Perhaps the Commission ignored that 
conclusion because it is belied by the staff’s own evidence. For 
example, one study conceded that violence has been quite effective, 
and indeed laudable, at times in the nation’s history. The study 
suggested that the Indian wars, which began in the seventeenth 
century and ended with ‘‘ the final massacre at Wounded Knee, 
South Dakota in 1890,” should be classified as ‘‘ positive violence,” 
that is to say, violence associated with ‘‘ some of the noblest and 
most constructive chapters in American history.” The particular 
noble and constructive chapter of which the Indians were the 
victim is called ** the occupation of the land.’’ Another example of 
positive violence is ‘* police violence,’? which is devoted to the 
noble and constructive end of ‘* preservation of law and order.” 
The victims of that as yet unconcluded chapter are, unlike the 
hapless Indians, still too numerous to mention. 

After describing for us in such glowing terms all that violence 
has accomplished, the study declares it to be a mistake “ to 
emphasize the creative character of violence as a guide to the 
behavior of minorities suffering from serious inequities and 
injustice.” That advice, first of all, implies an ethical double 
standard, whereby violence by a majority against a minority is 
“ creative ”? but not the other way round. Mimority violence, in 
other words, is not positive. But even on strictly pragmatic 
grounds the advice may be wrong; it ignores the well-known fact 
that the American political system often reacts only to crisis pres- 
sure. It is interesting to note that one of the two instances in 
which the Commission was divided was on the question of the 
legitimacy of civil disobedience; several members argued that 
conscientious disobedience to a law must be condoned, especially if 
it were with the intent of demonstrating the law’s unjustness to 
the public and the legislators. 

As for those dissidents who are not interested in mere reform, 
the researchers—and the Commission as well—throw up their hands 
wih a despairing cry of “‘no evidence’’ because ‘“ absolute, 
revolutionary alienation from society has been very rare in the 
American past.” But since much of the violence these days involves 
thoroughly alienated individuals, student Weathermen and Black 
Panthers, the inability to deal with the phenomenon is either a 
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serious failing of the Commission or a sign that America is in deeper 
trouble than anyone is willing to admit. 

Perhaps the most controversial Commission proposal, the restric- 
tive licensing of handguns, illustrates the difficulty of extirpating 
the national penchant for violence. The ‘‘ Old Equaliser” of 
frontier days, the pistol, is a traditional American way of solving 
problems, a glamorous instrument of personal vengeance. Today 
90 million firearms ate common household items in America, includ- 
ing 24 million handguns kept explicitly for protection. (The Com- 
mission estimates that it would cost $500 million to compensate 
owners required to surrender pistols.) This customary acceptance 
of an armed civilian population is supported by a constitutional 
provision, the Second Amendment, which assures the citizen’s right 
to “ keep and bear arms.” 

But the Commission concludes that the availability of guns, if 
not the cause of violence, increases the serious consequences of 
violent behaviour, and the Commission recommends that civilians 
be allowed to own handguns only upon showing a need greater than 
mere protection of the home. However, even if a restrictive licensing 
law were constitutional, it is unlikely to be passed by Congress, 
where the gun lobby is so influential. Moreover, if a valid law were 
passed, it could become an example of stateways failing to change 
folkways; many of the millions of unregistered guns in circulation 
probably would not be surrendered. The elimination of guns, in 
other words, awaits a psychological victory over the American’s 
infatuation with his six-shooter. 

To prepare children for this new, disarmed world, television 
would have to co-operate by decreasing its steady diet of violence. 
“ Violence on television,” the Commission concludes, ‘f encourages 
violent forms of behavior, and fosters moral and social values about 
violence in daily life which are unacceptable in a civilized society.” 
The pervasiveness of violence on television is illustrated by one of 
the Commission’s requests, that the serious violence be eliminated 
from cartoon programmes intended for children. Apparently, the 


Commission does not believe that children learn sinister values from , 


the portrayal of violence just for fun. 

Television also plays a role in the Commission’s recommendations 
for preventing assassination. Presidents and presidential cam- 
paigners are urged to spend more time on television than in public 
political rituals, and a law granting free television time to candi- 
dates is suggested. In a more subtle vein, the Commission asks the 
news media—and the schools—to place less emphasis on the power 
than on the complexities and limitations of the office of president. 
Avoid making ‘“‘ supermen of Presidents,” the Commission reasons, 
so that persons discontented with a particular public policy, as 
most assassins have been, will not be encouraged to view the Presi- 
dent as the source of their discontent. 

Aside from gun legislation, the Commission recommends only 
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two significant changes in the existing laws. One is the reduction 
of the crime of meidental possession of cannabis from a felony, 
which it is in most states, to a misdemeanour. The Commission con- 
tends that severe penalties for possession, up to life imprisonment, 
have not brought about compliance, but they have bred disrespect 
for law in general on the part of youth, who regard cannabis as 
harmless. The Commission does not carry its reasoning far enough, 
however, for it would leave standing the severe penalties for traffick- 
ing in cannabis, a crime which in some states is punishable by death. 
As ominous as it may sound, ‘“ trafficking ” can mean a teenager 
selling or giving a few cigarettes to his friends. User and pusher 
are often indistinguishable. 

The Commission also recommends that the President seek legis- 
Jation which would enable the United States District Courts to 
grant injunctions against private persons who interfere with 
another’s First Amendment rights of speech, Press and assembly. 
The recommendation presents constitutional problems since the 
provisions of the Bill of Rights generally have been held to protect 
against acts of officials ‘“ under colour of law,” not of private per- 
sons. Nevertheless, the Commission believes that an injunction 
served m the name of free speech would have more effect on 
protesters who block offices and the Hke than the trespass laws now 
invoked to attempt to evict them. But it is so clearly a ruse— 
unless the office workers wish to go inside to stage their demonstra- 
tion—that it is more likely to be laughed at than obeyed. 

One final judgment may be offered on the Commission’s per- 
formance. The title of its report is taken from the Preamble to 
the Constitution, setting forth the aim ‘f. . . to establish Justice, 
insure domestic Tranquility.” But the commission seems to have 
encountered a serious contradiction between those goals and the 
next phrase of the Preamble, ‘ provide for the common defense.” 
The Commission appears to have recognised that the war in 
Vietnam contributes greatly to the problem of contemporary 
violence, that the war has alienated many of the young who have 
. turned to violent protest and that the war absorbs the funds which 
might otherwise be used to alleviate the plight of the poor. Yet 
the Commission does not follow its analysis to the logical conclusion ; 
nowhere in the Report’s twelve pages of recommendations is there 
the simple proposal that the war be ended. That perhaps is a reflec- 
tion on its thoroughness, perhaps an indication of a congenital 
handicap of commissions created by the commander-in-chief. 


RicHARD V. DENENBERG. 


NOTES OF CASES 


Pustic MISCHIEF IN CRDODOXNAL CONSPIRACY 


Draram SINGH BHaGwan was a citizen of India. He was thus also 
a Commonwealth citizen subject to the Commonwealth Immigrants 
Act 1962. Realising that examination by an immigration officer 
at a port of entry on arrival in the United Kingdom would very 
likely result in his immediate return to India, Mr. Bhagwan arranged 
with others to land surreptitiously at a point on the English coas 
where there would be no immigration officer to meet him. This 
plan proved successful, and Mr. Bhagwan went undetected in the 
United Kingdom for some months. All this he frankly admitted 
when apprehended, the resuk being that he was charged with 
conspiring to evade the control on immigration of Commonwealth 
citizens into the United Kingdom imposed under the Common- 
wealth Immigrants Act 1962. 

When the trial judge dismissed his application that the indict- 
ment disclosed no offence known to the law, he pleaded guilty and 
was sentenced to one day’s imprisonment and recommended for 
deportation." He appealed on the same ground to the Criminal 
Division of the Court of Appeal which, in a reserved judgment, 
unanimously upheld the appeal and quashed the conviction.” The 
Crown appealed to the House of Lords in the first case on criminal 
conspiracy to reach their lordships House since Shaw v. D.P.P.* 
nine years ago. The appeal was unanimously dismissed and the 
decision of the Court of Appeal was affirmed.‘ 

The 1962 Act did not make it a substantive offence for a 
Commonwealth citizen subject to its terms to land in the United 
Kingdom other than at a recognised port and without submitting 
himself to examination by an immigration officer, as it is in the 
case of an alien.’ But a device to circumvent this seemed to be at 
hand; hence the indictment for conspiracy. But had Mr. Bhagwan 
conspired to commit “‘ an unlawful act ”? The only possible rubric 
under which it could fall was that of public mischief, although it 
was not articulated as such in the indictment. 

The Crown made two alternative submissions. The first and 
narrower ground turned exclusively on whether a duty on the 
immigrant to present himself for examination on arrival could be 


1 Deportation by the Home Secretary was possible onl if recommended by a 
court following conviction for an offences puasihabys with imprisonment: 
Commonwealth Immigrants Act 1982, P+. IT. Hence the prosecution; but why 
tho sentence of impmsonment? 

7 Sub nom. R. v. Bhagwen [1970] 3 WLR. 887: ae All E.B. 1199. 

3 Bg A.O. 220. Bee, however, Verrier v. D.P.P. [1967] 2 A.O. 108. 

t D.P.P. v. Bhagwan [1070] 8 All E.B. 97; sub nom. R. v. Bhagwan [1970] 
8 W.L.R. 501. ë Aliens Order 1953 (B.I. 1958 No. 1671), art. 1 (1). 
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inferred from the Act. Lord Diplock, delivering the only speech 
in the House of Lords, in which all their lordships concurred, re- 
jected this lme of argument both on the wording of the statute and 
on a broader consideration of its purpose. The substance of the 
refutation needs no rehearsal here since it has no relevance to the 
law of conspiracy in general.* Unfortunately his lordship did not 
decide or even advert to the consequences of combining with others 
to evade a statutory duty not otherwise punishable, and tt is 
problematical whether without straining the law, it could be brought 
within any of the existing heads of conspiracy as we later find to be 
necessary. 

However, even without this implied statutory duty, argued the 
Crown in the alternative, the purpose which the Act was intended 
to achieve would be frustrated unless Commonwealth immigrants 
landing in the United Kingdom did present themselves for examina- 
tion. Accordingly, the agreement had a tendency to frustrate the 
purpose of the statute and for that reason was a criminal con- 
spiracy at common law. 

That it may have frustrated the purpose of the statute as the 
Crown contended was irrelevant. This, held Lord Diplock, simply 
did not amount to a public mischief: 


‘‘ My Lords, I know of no authority which would justify 
your Lordshi pou holding it to be a criminal offence for any 
person, whe or not acting in concert with others, to do 
acts which are neither prohibited by Act of Parliament nor at 
common law, and do not involve dishonesty or fraud or decep- 
tion, merely because the object which Parliament hoped to 
achieve by the Act may be thereby thwarted.” ' 


‘Tf it were otherwise,” added his lordship later, ‘‘ freedom 
under the law would be but an empty phrase.” * This goes con- 
siderably further than the Court of Appeal’s judgment,’ which 
held only that, while to defeat the clear intention or purpose of a 
statute was unlawful, the appellant’s conduct here did nothing 
which on their understanding of the statute’s purpose could be so 
regarded. 

Lord Diplock drew the analogy with revenue cases. Decisions of 
the House of Lords and other courts constantly reward taxpayers’ 

ingenuity by sanctioning the ordering of their affairs so as to 
minimise the incidence of taxation. Although the legislative intent 


¢ Iş is, however, interesting to record that Lord Diplock did confess to ‘' some 
inițial diffcuky in the very concept of e stetutory duty owed by the subject to 

the Grown which attracts no ssnotions either penal or civil for its breech” 
((1970] 8 AR E.R. at p. 102), bus this was not the principal ground for re- 
too H. W the Ea For an excellent discussion on the sanctionless duty: 
M. Dias, Junsprydence (Qnd ed., 1964), pp. 199-214, and the 


oited therein 
11070] 8 All E.R. 70, 108. 
Ibid. at 108. 
Yet the Court of nipe while certifying that a point of law of general public 
importance was involved, refused leave to appeal. 
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is clearly being thwarted, this is no place for the criminal law. Their 
conduct, in fact, bears no trace of illegality.?° 

The Crown had placed considerable reliance on R. v. Newland," 
in which Lord Goddard C.J. said: 


**. . . whether the matter is looked at simply as a conspiracy to 
effect an unlawful purpose or a conspiracy by dishonest devices 
to defeat the clear intertion and purpose of an Act of Parliament 
or to work to the prejudice of the state, in our opinion, they 
disclose offences which have long been known to the common 
law of this country.’’ 


Not only was Newland distinguished, since in that case the appellant 
hed employed dishonest devices to defeat the intention of the 
statutory instrument concerned, but the dictum itself was unexcep- 
tionable only if the use of dishonest devices was an essential charac- 
teristic of a criminal conspiracy to work to the prejudice of the 
state as well as of a criminal conspiracy to defeat the intention of 
a statute, except to the extent that working to the prejudice of 
the state fell within any of the existing categories of public mis- 
chief. This decision of the House of Lords thus modifies the head- 
note in Newland and removes the ambiguity in the Lord Chief 
Justice’s dictum. 

Lord Diplock usefully explained Shaw’s case, which now seems 
a little less pervasive than it did at first. It did not assert, we are 
told, that it was still open to the courts to enlarge the number of 
categories of purpose which are so contrary to public policy that 
those who act in concert to achieve them are guilty of a criminal 
offence at common law. The issue there was whether corruption of 
public morals was recognised as such by previous decisions. That 
the courts can no longer enlarge the area of public mischief is a 
welcome limitation on the possibilities of abuse presented by Shaw’s 
case; but the existing head of corruption of public morals really 
knows no bounds except those which the courts imagine each time 
a case confronts them.’* They remain, therefore, custodes morun, 
and nothmg said by Lord Diplock allays the fears attendant upon 
such extravagant remarks as Viscount Simonds’ recognition of the 
courts’ residual power to superintend those ** offences °” which are 
prejudicial to the public welfare ‘‘ where no statute has yet inter- 
vened to supersede the common law.” °? Even knowing now that 


10 Bee, 6.9., 1.2.0. v. Duke of Westminster [1086] A.C. 1, 19-20, per Lord 
in, cited in Newlend, infra, at pp. 161 and 166-167. 
11 71954] 1 Q.B. 158, 166 (0.0.A.). 


refuse to subsume, individual cases within the rule virtually without any form 
of conceptual restramt'’: A. G. Guest, ‘ in the Law," in Oxford Kesays 
in J (ed. Guest, 1961), Chap. VI, at p. 193. 


13 [1962] A.C. 220, 268. And a p. 967: ‘'In the sphere of criminal law, I 
entertain no doubt that there remains in the courés of law a residual, power 
to enforce the supreme and fundamenta] purpose of the law, to conserve not 
only the safety and order but also the moral welfare of the state, and that it 
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that is confined to the corruption of morals, it still leaves ample 
scope for the courts to bring a whole array of conduct of which they 
disapprove under this head, and every type of conduct thus 
enveloped is in fact an act of judicial law-making. The explanation 
of course is that it is simply a matter of applying existing law to 
new facts. 

Bhagwan, anyway, was the very antithesis of Shaw, for here 
Parliament had intervened but had not made the respondent’s 
conduct an offence. Moreover it was conduct which before the Act 
in every way he had a right to exercise at common law. If Parha- 
ment were dissatisfied with the result, the responsibility was theirs, 
and this they attended to in 1968 when the Commonwealth Immi- 
grants Act of that year did make it an offence for an immigrant not 
to present himself for examination on arrival in the United 
Kingdom.** f 

What does all this mean for the law of conspiracy as a whole? 
The offence may be defined as an agreement to do an unlawful act, 
and we remain without any authoritative definition of what is meant 
by “ unlawful ” in any category other than public mischief (with 
the exception of conspiracies to commit a crime). The House of 
Lords considered its meaning only in relation to the amorphous, 
residual category of public mischief, which alone of all the categories 
has no natural outer limits, either of law or logic. After reviewing 
all the cases on public mischief, Professor Glanville Wiliams 
concluded : 


“ The general result of this discussion is that all the cases so 
far considered on conspiracy to effect a public mischief might, 
if they recurred, be treated as conspiracies to commit a crime 
or to defraud. So far as the cases go, therefore, there is no 
logical necessity at the age day for a heading entitled ‘ con- 
gabe to effect a public mischief.’ It is true that some of 

e cases were actually decided on the broad ground that the 
conspiracy was to effect a public mischief,’* but the extreme 
vagueness of the phrase ‘ public mischief ’ makes this an unsuit- 
able rubric for the criminal law, which ought above all to aim 
at certainty. It is submitted that the cases merely decide that 
a charge of conspiracy to procure a public mischief is valid in 
form if the case actually falls within a specific type of criminal 


is their duty to guard ıt against attacks which may be the more insidious 
because they are novel and unprepared for." See also the hypothetical example 
of homosexuality a p. 268. 

14 s, 8. Bee also s. 4. 

15 It shoukd be added that in several the conduct in question would not a4 the 
time have amounted to a criminal offence if committed by an indrvidual, 
although it has subsequently become so. This means that the rationss of those 
cases undoubtedly referred to public mischief as a concept wider than crime or 
fraud. Cf, Smith and Hogan, Crwninal Law (2nd ed., 1969), p. 161: ‘* More 
important is the fact that i would be open to a future court to limit the 
rationes of these cases to agreements to commit crimes or to defraud... .'' To 
have done this derectly would have involved the repudistion of a formidable 
body of case law only to achieve the same result. 
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conspiracy supported by the authorities. There is no longer a 
power in the judges to add to the criminal law.” 1° 


Taking Shaw and Bhagwan together, this, it is submitted, is 
exactly what the House of Lords have now confirmed, except that 
a conspiracy to corrupt public morals, being sui generis, is not 
included. It is no longer for the courts to declare new heads of 
public mischief and only those falling within existing decisions of 
the courts will be accepted. Since these existing decisions extend 
no further than what today is a conspiracy to commit a crime or to 
defraud, the public mischief head is for practical purposes rendered 
redundant (leaving as the residual head only corruption of public 
morals). Indictments may still allege conspiracies to produce a 
public mischief, but the agreements of which they complain must be 
of a specific nature supported by the authorities. 

It would have been far better had Lord Diplock addressed his 
mind to what ewactly were the existing categories of public mischief, 
since it may be argued that they are so entirely bereft of precision 
that a broad judicial interpretation of the authorities opens the way 
to expanding the law in just the way Bhagwan seeks to prevent.'* 
And rt must be admitted that a determined tribunal could do just 
that. But the tenor of Lord Diplock’s judgment suggests that this 
the House of Lords will not at present countenance. 

And if this interpretation of Bhagwan is sound, it must mean too 
that the existing categories of the common law misdemeanour of 
committing a public mischief,*’ to which Lord Diplock did not refer, 
are also closed, even assuming they are not as extensive as public 
mischief as a department of conspiracy, otherwise any conduct 
deemed in the individual to be a public mischief would, if prepared 
in combination, a fortiori be a criminal conspiracy. This added 
complication would have been removed if the Criminal Law Revi- 
sion Committee had not drafted section 5 (2) of the Criminal Law 
Act 1967 so narrowly.'* The extent and even the existence of this 
offence remains a matter only of conjecture. 

Lord Diplock’s judgment goes some way towards containing the 
ambit of the criminal law of conspiracy and is therefore to be 
welcomed. But we remain without any comprehensive notion of 
what is imported by the word “ unlawful,” so that the notorious 
vagueness of the offence persists. It remains, in Lord Diplock’s 
words, “‘ the least systematic, the most irrational branch of English 
penal law.” ** If some of the worst excesses have hopefully been 
curbed, its compass nevertheless continues to be extremely wide. 
Whether in fact an agreement to do something not in itself criminal 
—for which an individual acting alone was beyond the reach of the 


16 Criminal Law: The General Part (2nd ed., 1961), pp. 707-708. 

168 In R. v. Barley [1956] NL 15, %4 (0.0.A.) Lord MacDermott L.0.J. 
referred to ‘‘ the to frontiers of crimmal conspiracy.'' 

17 R. v. Manley [1988] 1 K.B. 599 (0.0.A.). 

18 Seventh Report, Felomes and Misdemeanors, Cmnd. 3650 (1965), paras. 44—45. 

18 [1870] 8 Ay WR. 97, 104. 
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Jaw—-should be a criminal offence is a matter demanding fresh and 
indeed urgent consideration.** This latter plea was made nine years 
ago in the pages of this Review in a learned commentary on Shaw’s 
case,”’ and it has lost none of its claims through the passage of time 
or the decision in Bhagwan. It is almost a century since Sir James 
Fitzjames Stephen and his fellow Criminal Code Commissioners 
resolved the problem in their Draft Code °; and their good sense 
has commended Hself to several other jurisdictions if not here. 
Probably no other area of the criminal law has been subject to more 
criticism, both judicial and academic. The Criminal Law Revision 
Committee have been seized of the subject for the past five years, 
when it was referred to them by the Home Secretary on the recom- 
mendation of the Law Commission. It is to be hoped that their 
report will not be further delayed and that they will offer some 
bold suggestions for dealing with this grotesque corner of the law. 


GRAHAM ZELLICK. 


More Prosiems ror Trapr UNIONS 
Tue plaintiff in Leary v. National Union of Vehicle Builders t 
claimed that the union’s attempts to expel hum and terminate his 
employment as areg organiser were wrongful and sought appro- 
priate declarations and injunctions. The purported expulsion was 
based on rule 26 (2) which provides: ‘* Members six months’ con- 
tributions in arrears shall be excluded at the discretion of the branch 
committee.”? In fact the plaintiff’s branch purported to expel him 
under this rule, m his absence and without giving him notice. 
Three days later, the branch committee, which was wrongly con- 
stituted, ‘* endorsed ”? the action of the branch, again without 
giving the plaintiff notice and in his absence. The branch commit- 
tee then referred the matter to the National Executive Committee 
‘< for endorsement.” There followed two meetings of the General 
Purposes Committee, a body not mentioned in the rule book but 
recognised as an offshoot of the N.E.C. The first meeting was 
attended by officers from the plaintiff’s branch, but what transpired 
at it is not apparent. The plaintiff was summoned to the second 
meeting, at which he contended that he had in fact paid the con- 
tributions to the secretary of another branch for transmission to the 
proper quarters. He was then invited to appear before the N.E.C. 
itself and given the opportunity of adding to his ‘‘ defence.” By 
rule 2 (18) the N.E.C. is empowered to act in “all matters not 
herein provided for and pertaining to the general interests of the 
union.’ Although expulsion for arrears was a matter ‘** herein 


20 Bes, ¢.g., Lord Reid in Shaw [1962] A.C. 220, 275. 
21 J. E. Hall Williams (1061) 24 M.L.R. 626, 681. 
22 Report of the al Commission on Indictable Offences, C. 25845 of hike 


(Perl P 18 8-1879, Vol. 20, p. 169). See also Stephen's H 
riminal aw, i 1 [1970] 3 Al E 4 ere 
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provided for ” (i.e. by rule 26 (2)) the N.E.C. purported to endorse 
the decision not of the branch committee but of the branch. Finally, 
the plaintiff appealed to the union’s Appeals Council whose function 
is to “ adjudicate on any difference appertaining to the rules of the 
Union between the N.E.C. and any branch or member ” (rule 6 
(1)). The proceedings before the Appeals Council took the form of 
a lengthy rehearing, the plaintiff presenting his own case. The 
Appeals Council then purported to confirm the decision of the plain- 
tiff’s branch. A month later the plaintiff received notice of dismissal 
from his employment as area organiser. It was argued for the 
plaintiff that only the branch committee had power to expel him 
and that (i) the proceedings before the branch committee did not 
comply with the rules of natural justice; and (ii) the branch com- 
mittee was not properly constituted because two members never 
received notice of it and one person who was not a member of the 
committee took an active part in the proceedings. Counsel for the 
union conceded that the rules of natural justice had been contra- 
vened,? but claimed that this defect had been cured by comphance 
with the rules in the proceedings before the N.E.C. and the Appeals 
Council. The following points emerge from the judgment of 
Megarry J. 


1. “ Can a deficiency of natural justice before a trial tribunal be 


cured by a sufficiency of natural justice before an appellate 
tribunal? ” ? 

After examining the union’s rules, Megarry J. concluded that 

‘ if the expulsion is to stand, what must be sustained is the decision 

of the branch committee.” 4 Counsel’s attempt to sustain this 

decision was based upon Lord Reid’s “ second chance ”’ dictum in 

Ridge v. Baldwin. Although Lord Reid was referring to a further 

hearing before the original tribunal rather than before an appellate 

tribunal, attempts have been made to extend his dictum to include 

the latter possibility. However, Megarry J. refused to make this 


2 It is a sign of the times that no estion arose as to the applicability of the 
rules of natural justice. Rule 26 (2) confers æ ‘‘ discretion’ upon the branch 
committees. Not so very long ago an ‘absolute discrshon”’ was held not to 
necessitate ica ma natural P Russell v. Duke oe 
[1946 1 All E.B. effirmed [1949] 1 E.R. 109 (0.A.); wlor vV. 
U.P.O.W. [ 2 W.L.R. 579, D10; Gaiman v. National Association for 
Montal Health [1970] 2 All E.R. 862, 878 E; John v. Rees [1969] 2 AH E.R. 
O74. 

Per J. ot p. 7118 H. 4 Ibid. 
[1964] A.C. 40, T9: “I do not doubt that if an officer or body realises that 
it had acted hestily and reconsiders the whole matter afresh after affording 
to the person affected œ pro opportunity to present his case, then its 
later gre aa be velid. example is de Vortewl v. Knaggs'’ [1918] 
A.C. 567 (P.C.). 

Bee, o.g. de Smith, Judicial Review of Administrative Action (2nd ed.), p. 178. 
But, as de Smith points out, other dicts in Ridge militate agains such an 
extension, See Lord Morris ([1064] A.C. eat p. 120) and Lord Hodson 
Op. 185-188). Lord Reid, however, was more cautious: ''I need not con- 
sider what the reuk would have been if the Secretary of Btate had heard 


a & 
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extension. He distinguished Posluns v. Toronto Stock Eachange ' 
as a case involving a second hearing by the original tribunal in the 
manner adverted to by Lord Heid; and King v. University of 
Saskatchewan * on the ground, tnter alia, that in that case ‘* the 
person aggrieved was accorded natural justice by a committee of 
the body with the sole power to decide the point in issue... .” ° 
The learned judge then relied on the New Zealand case of Denton v. 
Auckland City 1° which was decided on the familiar basis that the 
original decision was a nullity and that there was therefore nothing 
from which the plaintiff could appeal. Megarry J. concluded that 
“ the deficiency of natural justice in the trial body has not been 
cured by any subsequent fair hearing by an appellate body. The 
decision of the branch committee was bad, and has not been cured, 
even if it was curable “; nor has it been replaced by any decision of 
the N.E.C. or appeals council.” ?? 

The decision strikes another blow against the development of 
domestic settlement of membership disputes in trade unions.** We 
have become reconciled to the fact that an obligation to exhaust 
domestic remedies will rarely be found by the courts ** and that, 
even where there is a prima facie obligation, it may be excused by, 
inter alia, the “‘ nullity approach.” ** Now it seems that a member 
who voluntarily pursues domestic remedies does not thereby provide 


the case for the opeen o and thar given bis own independent decision that 
the a shoul But the Secretary of State did not do ihat" 
(p. . Bot in Leary that is precisely what the appellate tribunal did. 
(1064) 46 D.L.R. 2d 210 (Gale J.); affirmed (1966) 58 D.L.R. 2d 198 (Ontario 
Court of ); affirmed (1968) 67 D.L.R. 24 168 (Canadian Supreme Court). 
(1060) 6 D.L.B. 8¢ 1290 (Canedian Supreme Court) ramsey decion of 
Seskatchewan Court of A sub nom. R. v. Unwersity of Saskatohewan, 
ee Ktng (1969) 1 D.L 8d 721, 
0] 2 Alt E.R. a p. 722 G. Bee Spance J., (1969) 6 DLR. 8a at p. 120. 
10 [1968] N.Z.U.R. 256. 
11 M arry J. did not find it necessary ‘to explore the use of the terms * void ' 
‘voidable’ in Durayappah v. Fernando" [1967] 2 A.C. 887, P.O. ( 
728 E). The question hae been extenalvely considered by Bradley, pos C.L Y 
88, 100-104; Wade, (1967) 88 L.Q.R. 499, (1988) 8 L.Q.R. 05; Akehurst, 
(1968) 81 M.L.R. 2 end 188; de Amith, op. oit., pp. 228-227. For a senable 
solukon to the problem, sco de Smith, (I 26 M.L.R. 548, 546-547. 
1a is no reason to think that the decision could not have been cured by a 
farinae bearing aoe the brah commen ided that the further heanng 
a Reid's dictum, Poskens and the 


-4 


14 Por pa arguments in favour of the d ee ee exhaustion 
of domestic remedies, see Vorenber 2 LebLJ. 487; Comment, 
(1956) 65 Yale L.J. 860; Summers, ako T 10 Yeie L.J. 175 207. The Donovan 
Commission seeme to have fevoured the doctrine, with q , 48 & pre- 
Baie ey cere ieee Gam he aeni eer aly which it 
reommended—Cmnd. 8028, 668. The development of the doctrine can, 
of course, bo tied to system of edministrative control over the procedures 
contained in rule books. See Donovan, paras. ae In Place a Strife, 
Cmnd. 8688, pare. 100. Cf. Fair Deal at Work, 

15 Gee Annamunthodo v. Otlfelds Workers' T.U. Ser ke. 045, 956 (P.C.); 
Lawlor v. U.P.O.W. [1965] 2 W.L.B. 679, 595 i Tko J.); Leigh 
v. a eee 1262-1258 (Gof 

16 See, e.g., MoRas Looe! 1720, [1968] 1 D.L.E. 827. 
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the appellate bodies within his union with a meaningful opportunity 
to function once the rules of natural justice have been contravened. 

If the appellate body reaches the same decision on the merits as the 
original tribunal, its work is in vain. It is a pity that Megarry J.’s 

selection of Canadian cases did not include Re Clark and Securities 
Commission.:" Clark wished to challenge a decision of the Commis- 
sion’s chairman which had been made in disregard of the rules of 
natural justice. Having once started but later abandoned proceed- 
ings in the courts, he (Clark) appealed to the whole Commission 
which came to the same conclusion as had the chairman. In sub- 
sequent proceedings the Ontario Court of Appeal upheld the decision 
of the Commission,’* while at the same time describing the pro- 
ceedings before the chairman as “‘ a nullity.” ** This amounts to an 
extension of Lord Reid’s dictum 7° into the sphere sought by the 
union in Leary, but denied by Megarry J.2* And while it nestles 
uneasily with ‘‘ nullity,” from the point of view of encouraging the 
domestic settlement of disputes it is a preferable approach.” 


2. Estoppel 

It was argued for the union that the plaintiff was estopped from 
objecting on the present grounds because he had failed to raise them 
before the domestic Appeals Council. Megarry J. dismissed this 
argument with contempt.* However, there is a difference between 
the present case and Annamunthodo. One of the reasons given by 
the Privy Council for rejecting the argument was that if Anna- 
munthodo had not appealed to the Annual Conference, “‘ tt might 


17 (1966) §6 D.U.R. 24 585. 

18 The Commission had said: ‘' The hearing before us is a full hearing and 
review. The applicant is presem and can call any evidence he wishes. It 
is on the basis of the material before us ¢hat our order ıs made and any 
defect ın the fire proceeding does nos ive us of our jurisdiction to dea! 
with the matter on its merits '’ (p. 586). The orp aa Council in Leary would 

robably have said the same. Wells J.A. at p. 6587. 
20 by. Wels J. A. who to follow Poslens (p. 580). 

21 The rules of the N.U. couki have been interpreted so as to dany to the 
N.E.C. and the Appeals Council any jurisdiction in reletion to ion for 
arrears of contribution, bot his wes not the basis upon which Megarry J. 
chose to proceed. 

22 This is not to e that the exhaustion doctrine shouid be without exceptions. 
Thoss based on the inadequ of availble relief would survive. See Rideont, 
The Right to Mombors ahs Trade Union, pp. 78-84, 87-88. However, 
these could be made redundant by administrative control of domestic Hf sliced 
whether statutory or voluntary, For criticism of the “ nullity " t in 
the trede union context, see Rideout, op cit., p. 87 and (1965) 28 M. .R. 861, 
858; Summers, (1960) 70 Yale L-J. 175, 210; sae (1966) 84 Can.B.R. 1111, 
1126; Grodin, Union Government and the Law . 48-44. The ‘‘ noHty”’ 
argument failed to impress the Privy Council in v. Kusyok [1951] A.C. 

here ho member was ordered to exhaust his domestic remedies even 
though there had been e breach of natural justice before the original decision- 
making body. Of. Annamanthodo (supra). It is surprising tha’ counsel for 
auch ‘s point at 


TIS. 
= T do not proposo to dignity th seal gal a l ee ee m my judgment 
there is no more in ger PEE was in... Annamanthodo 


(p. 
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have been said that he should have done so, that he should have 
exhausted all internal means of redress, before having recourse to 
the courts . . . It was therefore quite proper for him to appeal to 
the Annual Conference before coming to the courts, even though he 
was not bound to do so.’?** While the state of the law might have 
justified this view in 1961, the present state of the law does not 
justify the view that Leary might have been under an obligation to 
exhaust.”° It is to be regretted that Megarry J. dismissed counsel’s 
argument so perfunctorily. Again, he might have received some 
guidance from Re Clark and Securities Commission.*§ The appli- 
cability of estoppel in cases such as Leary would seem to depend 
upon whether or not the aggrieved member had raised the natural 
justice deficiency in his domestic appeals. It appears that Leary’s 
appeals were concerned with whether or not he was in fact in 
arrears.’ Strictly speaking, therefore, estoppel would seem to have 
been arguable, though it is not being suggested that its application 
would have been meritorious.** 


8. The constitution of the branch committee 


The plaintiff claimed that the branch committee had been im- 
properly constituted in two respects, of which only the second need 
be considered here.” An absent member of the committee had 
delegated one Watts to represent him and this delegation was 
accepted by the committee. It was in fact Watts who had proposed 
the endorsement of the branch’s *‘ decision ”? to expel the plaintiff. 
Megarry J. concluded °° that the active participation of Watts in- 
validated the meeting, although his mere presence would not have 
done so.7! This is a welcome clarification of the position.*? 


m [1981] A.C. at p. 956. 
35 See cases cited in note 15, supra. 
36 Per Wells J.A.: ‘If Mr. Clark had pursued his remedies in the Supreme Court 


to quash the Chairman’s ruling ... he wonld bably have encceeded. 
However, he chose to abandon these proceedings and proceed with the 
in review by the whole Commission . . . Under theese circumstances, is woul 


seem that he has waived the objecions which he Inight have made to the Char- 
man's order end as the Commission self said, ‘had had e full and fair 
hearing’ "’ (p. 580). Of. Lord Morris in Ridge (p. 136). 
27 See p. TITA and J. 
28 For a sceptical view of the application of estoppel in trade union cases, seo 
Rideout, op. at., pp. 168-164. 
28 Megarry J. preferred not to decide on motion the finst point concerning notico 
to committee members about which there was conflicting evidence. 
ze oe ea aes following Lanse v. Norman (1891) 66 L.T. 88, 86 (per 
o ) 
J. considered that the statement in Citrine, Trede Union Law (8rd 
Ei . 268, that ‘‘¢he presence of s mngle person who 1s not qualified or not 
eel sincted to to the tribunal will render Hs decision invalid'’ was ‘‘far too 
© p 
32 Tho decision that Watts’ parti n invalidated the meeting was sufficient 
to enable the plaintiff to Liisa per the union had not contended that this 
procedural defect could have been cured. Bee p. 718B. 


= 
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4, Dismissal from employment 

Megarry J. was far more circumspect when he came to consider 
Leary’s claim for an injunction to restrain his dismissal from the 
post of area organiser. After quoting the distinction drawn by 
Buckley J. between ‘‘ an elected officer whom somebody other than 
those who elected him is seeking to remove from office ” and ‘* the 
ordinary case of employer and employee,” ** the learned judge then 
considered Citrine’s distinction between, on the one hand, officers 
who are responsible only to the membership electorate and not to 
any superior body in the union, and, on the other hand, officers 
who are employed under a contract of service.** The former may 
in a suitable case seek injunctive relief, but the latter are confined to 
a claim in damages. Leary’s position was that he was elected by 
members of the branches in his area but was under the control of 
the N.E.C. and the general secretary. Thus on Buckley J.’s test he 
would qualify for the relief sought, but on Citrine’s test he would 
not. Although appearing to favour the Citrine approach,’* Megarry 
J. preferred not to decide the question in interlocutory proceedings. 
Even assuming that he had power to grant the injunction he saw 
good reasons for not exercising his discretion in favour of the plain- 
tiff in (i) the propriety of the union’s behaviour pending trial **; and 
(ii) the embarrassment which would follow the granting of the 
injunction.*” 

Maurice Kay. 


A CroacnaL’s Lot 18 wot A Harry One! 


Tux above words represent not so much a new aria from “ The 
Pirates of Penzance ” as the ratio decidendt of Burns v. Edman.' 
In that case Mr. Burns, a man aged thirty-two and in good health 
was killed in a motor accident for which the defendant was held 
responsible, subject to a finding of 25 per cent. contributory negli- 
gence by Burns. His widow took proceedings, under the Law 
Reform (Miscellaneous Provisions) Act 1984 on behalf of Burns’ 
estate, and under the Fatal Accidents Act on behalf of herself and 
her children. The maxim em turpi causa was raised in mitigation of 
damages because it was alleged that the only source of support that 
Burns had had was from his criminal activities, out of which he had 
provided £20 a week housekeeping money for the family, as well as 
paying the rent. 


33 Shanks v. P.T.U. (November 15, 1967, unreported). 

34 Bee Citrme, op. at., pp. 205-206 and cases there cited. Officers falling into 
Citrine’s first category will of course normally be employed under contracts of 
services. 38 Bee p. T2TC. 

38 The union was paying the plaintif £20 per week (the equivalent of his 
previous ¢ake-home pay) pursuant to one undertaking and had offered a further 
undertaking not to an election to replace Leary pending the trial of the 


action. 
37 Bee pp. T2TH-T28A. 1 [1970] 1 All E.R. 886. 
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Crichton J. appears to have been unconvinced by the arguments 
advanced by the plaintiff that the housekeeping represented win- 
nings on greyhound racing, that her husband might have reformed 
and taken honest remunerative work for the first time, and that the 
plaintiff was unaware of the source of the funds. 


The claim under the Fatal Accidents Act 

This claim brought by the wife failed, first, because the judge 
found as a fact that the wife knew, or did not succeed in establishing 
that she did not know, that such money as the deceased gave her 
was from the proceeds of crime. Secondly, the wife’s claim (and the 
claim of the children) failed solely on this ground because Crichton 
J. accepted the argument advanced by the defendant’s lawyer that 
the plaintiff was in effect alleging: ‘‘ I have been deprived of my 
share of other people’s goods, brought to me by the deceased, and 
brought from the processes of dishonesty—dishonestly obtained.” ? 

The only successful claim allowed under the Fatal Accidents Act 
was for 75 per cent. of the funeral expenses of the deceased. 


The claim under the Law Reform (Miscellaneous Provisions) Act 


Although rt was contended that a healthy man aged thirty-two 
would normally obtain up to £500 for loss of expectation of life, 
Crichton J. accepted that such damages were really damages for loss 
of expectation of a happy life. Crichton J. concluded: ‘‘ I think 
that I am entitled to take judicial notice of the fact that the life of 
a criminal is an unhappy one, and I think that fact sounds, in the 
assessment of damages under the 1984 Act for loss of expectation of 
life.” 3 

In the event damages were reduced to £250 because of the 
criminal’s way of life, and after the further reduction for the plain- 
tiff’s contributory negligence were finally assessed at £187 10s. Od. 

The potential beneficiaries from this decision are insurance com- 
panies since the learned judge rejected the powerful argument 
advanced by the plaintiff : 

‘< first, thet the death of the deceased was caused by the negli- 
gence of the defendant; and secondly, that from whatever 
source + did emanate the dependants, including the plaintiff, 
had in fact lost the financial support of the deceased through the 
negligence of the defendant, and he went on to say further that 
it was good public policy that the dependency should be paid 
by way of compensation by the defendant as tortfeasor rather 
than by the taxpayer through the medium of social security.” ¢ 


Whilst there are no doubt strong grounds for declining to allow 
the family of a successful criminal to plead his full income from his 
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life of crime under the Fatal Accidents Act, it would seem desirable 
to allow his family to claim from the tortfeasor at least a sum 
equivalent to the allowance that the Ministry of Social Security 
might otherwise have to supply to the deceased’s family. As the 
law now stands, this case appears to represent the corollary of the 
‘* eggshell skull cases.” In the eggshell skull type of case, damages 
may be greatly increased over those that would normally be foreseen 
because of some particular medical condition of the plaintiff. In the 
Burns v. Edman type of case the foreseeable damages may be 
greatly reduced because of the plaintiff’s mode of earning his living. 

In a slightly different context the Australian courts have also 
considered denying a plaintiff damages to which he would otherwise 
be entitled had he not been engaged in criminal pursmts. In Bond- 
arenko v. Sommers * the plaintiff, the first defendant and two other 
young men unlawfully took and drove away acar. The car was used 
in a race against a Fiat car driven by the first defendant. During 
the course of the race the Fiat cut across the ‘f borrowed ” car, in 
which the plaintiff was either the driver or a passenger, causing it 
to overturn. In the course of the crash the plaintiff was injured, 
and in due course brought proceedings against the defendant. 

At first instance the jury returned a verdict for the defendant, 
but the plamtiff appealed to the N.S.W. Court of Appeal alleging 
that the trial judge had misdirected the jury on the defences of (a) 
the defendant’s illegal conduct and (b) volenti non fit injuria. 

Whilst Jacob J.A., who delivered the judgment of the N.S.W. 
Court of Appeal, accepted that there was no general principle which 
denied to a person engaged in an unlawful act the protection of the 
general law imposing on others a duty of care for his safety, the 
court nevertheless held that the plaintiff’s illegal conduct precluded 
him from recovery. 

The court concluded that there was a clear lnk, though not 
necessarily a causal link, between the criminal act and the act of 
negligence complained of, and whilst a burglar mjured in a motor 
accident en route to a burglary was not disentitled to damages, the 
person who illegally took and drove away a motor car to engage in 
a race was disentitled from recovering damages in the event of an 
accident. The crime involved arose under provisions of the N.S.W. 
Crimes Act under the general heading “‘ larceny,” and the court 
concluded that the legislation creating the criminal act shows no 
intention to preserve civil rights in relation to that type of crime. 

On the defence of volenti, the court was, with some reluctance, 
forced to hold that following the High Court decision in Rootes v. 
Shelton * (a binding authority), the trial judge had misdirected the 
jury. Aiter the decision in the Rootes case it was not enough to show 
that if the participants knew the race in the car would involve 


5 ee 87 W.N. (Pt. 2) (N.S.W.) 205; [1968] 1 N.S.W.R. 488. 
€ [1988] 41 A.L.J.R. 173. 
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extremely high speeds, the defence of volenti non fit injuria was 
established. The plaintiff was still entrtled to expect the other 
participants to exercise reasonable care and the defence of volenti 
would involve showing that the plaintiff had accepted the risk of the 
‘‘ cutting in of the other driver,” and any consequent injury. 
Though Jacobs J.A. was aware that the difficulty could be overcome 
by saying that the cutting in was so inherently a risk of the car race 
that no reasonable man could separate the cutting in from the 
racing, he declined, with some reluctance, to use this device In view 
of the decision in Rootes v. Shelton, and accordingly ordered a new 
trial in view of the misdirection. The English reader may feel that 
the distinction in this case between the risk involved in the race, and 
the risk involved in the cutting in are similar to the distinction 
established in Dann v. Hamilton ' between accepting a lift with a 
drunken driver and acceptmg the risk of injury that results from the 
negkgent driving of the drunken driver. However, in view of 
the court’s views on civil liabiltty arising out of a criminal act, the 
plamtiff’s chances of success at the new trial seem sim. Interestingly 
the defence of the interrelationship of ‘* cop NGT neghgence ”’ 
and volenti raised in Stapley v. Gypeum Mines" and I.C.. v. 
Shatwell * remain. 
A. BISSETT-JOHNSON. 


REGISTERING A CHARGE ON A COMPANY 


Ir is curious how confusing Part III of the Companies Act 1948 has 
proved in practice. This is the part which deals with the registra- 
tion of charges created by a company, or subject to which a company 


property. 

In Re C. L. Nye Ltd.’ is the latest decision, and provided an 
opportunity, which they did not fully grasp, for the Court of Appeal 
to clear up this confusion. As will be seen, they came close, but 
not close enough, to settling the matter once and for all. 

The facts of the case are simple enough. C. L. Nye Ltd. (°‘ the 
company ”’) sought financial assistance from the Westminster Bank 
Ltd. on the security of its premises. On February 28, 1964, the 
company handed to the Bank’s solicitor an executed, but undated, 
instrument charging these premises. It was received in escrow, the 
condition being that the solicitors would investigate title and report 
to the Bank. Financial assistance under this charge commenced on 
March 9, 1964. However, for reasons into which it is not necessary 
to go, the charge was later dated June 18, 1964, and not sent to the 
Registrar of Companies for registration until July 8, 1964, which is 


7 [1980] 1 K.B. 509. 

8 [1958] 2 All E.R. 478. 
* [1984] 2 All E.R. 999. 
1 [1970] 8 W.L.R. 158. 
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within twenty-one days from June 18 but not from March 9 when 
the charge was first acted upon. 

Difficulties arose because, just twelve days after this registration, 
the company went into hquidation and, once aware of these facts, 
the liquidators claimed that the charge was void as against them by 
virtue of section 95 of the Companies Act 1948, for want of registra- 
tion within twenty-one days of its true date of creation. Plowman 
J. upheld the liquidators’ claim, and the Bank appealed. 

The Court of Appeal was faced with the apparent inconsistency 
between section 95 of the Act, said to make the charge void against 
the claimants, and section 98 (2) which says that the Registrar’s 
certificate is conclustve that the requirements of the Act as to 
registration have been complied with. 

The court, a strong one, held that the Registrar’s certificate was 
conclusive, and the charge valid; but by appearing to backdate the 
charge to early March, failed to follow this provision to its logical 
conclusion. 

Harman L.J. summed up the attitude of the whole court as to 
this when he said 7: 


The wrong here must be that the bank has got a priority 
Oe ee ee 

Sih. Salata Who are those creditors? They can be none 

ther persons who gave credit to the company between the 
oid of A 1964 [sic] when the charge should have been regis- 
tered July 8 when it was regi . After that date no one 
was misled. There is no evidence in this case that there were 
any such creditors, and I cannot in these ci see that 
any case has been proved. I would therefore hold that the 
3 idators have not been on this ground, any more than on the 

ers which I have discussed, entitled to relief for which 
chee ask.”’ 

If this passage is Intended to mean that, had there been evidence 
that some persons did give credit to the company between the end 
of March and July 8, 1964, the charge would have been invalid 
against them, then the court missed a great opportunity for saying 
so clearly; but it would have been an extraordinary innovation. 
Never before has it been suggested that persons who give credit to 
a company after the date of creation of a charge but before its 
registration would be entitled to priority against the chargee; yet 
this is what Harman L.J. appears to be saying. In truth the actual 
date of creation of a charge is, against other creditors, vital only 
when testing for fraudulent preference or invalidity as a floating 
charge created within the twelve months preceding winding up. 

On proper analysis the crucial question is seen to be, not whether 
other creditors have been misled by a failure to register, but whether 
moneys advanced by the chargee before the effective date of the 
charge are effectively secured by it 





2 £1970] 3 W.L.R. 188, 169C—D. 
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If the Registrar’s certificate, which is set out in full in the 
judgment of Harman L.J., is to be conclusive—and the Act and 
the Court of Appeal both say it is—it is conclusive that a charge 
dated June 18, 1964, was registered. This is the date of this charge 
for all the purposes of the Act. 

One of the requirements of the Act, as to registration, about 
which the certificate is to be conclusive, is that the mstrument 
itself, if any, is to be sent to the Registrar, presumably so that the 
Registrar can check the date for himself. This was done here, and 
it is nihil ad rem to argue, as was indeed argued and accepted," that 
in some cases there may be no instrument at all. These cases would 
contain their own petards. 

H. J. L. Pours. 


Tue REQUIREMENT OF ‘í BENEFIT ”’ UNDER THE 
VARIATION OF TRUSTS ACT 


In the wake of the controversial decision in Re Weston’s Settle- 
ments + comes another case raising the question of the requirement 
of “ benefit ? under the Variation of Trusts Act 1958. The impli- 
cations of the case point to difficult and as yet unsolved problems as 
regards the court’s discretion in approving a variation of trust on 
behalf of persons interested in the trust but unable to give legally 
effective consent to the variation. 

In Re Remnant’s Settlement Trusts * the testator’s two daugh- 
ters D. and M. had hfe interests in respective portions of the 
trust fund. The children of each daughter were entitled in remainder 
to their mother’s portion. The trust contained a forfeiture clause 
which provided that any of the daughters’ children “ practising 
Roman Catholicism ” at a specified time would forfeit his or her 
share. If all the children of one of the daughters were caught by the 
forfeiture provisions their shares would pass to the other daughter’s 
fund. On the evidence it seemed likely that M.’s children would 
fall foul of the forfeiture provisions whereas D.’s children were 
Protestant. 

D. and M. felt that the provisions put their children ‘‘ in the 
invidious posłtion of having to choose between religious faith and 
taking benefits under the will.” Since the trust provided that any 
of the daughters’ children marrying a Roman Catholic should be 
deemed to be “‘ practising Roman Catholicism,” the forfeiture pro- 
visions provoked a possible conflict between free choice of marriage 
and financial benefit. Also, the provisions might well be the cause 
of dissension and dissatisfaction in the family and the whole question 
of the validity of the trusts might have to be raised. 


3 kiero 8 W.L.R. 158, 165C. 4 Companies Act 1048, s. 96 (1). 
0] 8 W.L.R. 158, 174E. 
l aD 8 AU B.R. 888 (C.A.). 
2? [1970] 2 W.L.R. 1108; [1970] 2 All E.R. 554. 
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For these reasons D. and M. sought the court’s consent to a 

variation of the trusts deleting the forefeiture provisions and giving 

accelerated interests in £20,000 of the trust fund to their children.’ 

Under the 1958 Act * Pennycuick J. could approve the variation 
on behalf of infant and unborn children interested in the trust if he 
was satisfied that the alteration was for their benefit. There was a 
clear financial benefit to M.’s children in the variation since it would 
ensure to them interests in the trust which they would probably 
otherwise lose. D.’s children, however, would lose a probable accre- 
tion to their trust interests from the forfeited shares of M.’s children. 
But they would receive a fmancial benefit from their accelerated 
interests. Thus they would obtain both a financial benefit and a 
financial detriment from the arrangement. 

Pennycuick J. held, however, that he was entitled to take a wide 
view af what “ benefit’? means. The restrictions on marriage 
inherent in the forfeiture provisions and the possibility of family 
conflict were matters of “ very real weight ” and the arrangement 
as a whole, including the provision for the accelerated trust interests, 
was for the benefit of D.’s children. Lord Denning in Re Weston? 
had said that educational and social beneftt to the infants or unborn 
children should be considered as well as financial benefit. Penny- 
cuick J. went further. He said, “ I think the court is entitled and 
bound to consider not merely financial benefit but beneftt of any 
other kind,” and the adjectives Lord Denning had used should not 
be taken in any restrictive sense. Thus there are now no fetters at 
all on the court’s discretion to decide what is for the benefit of the 
person on behalf of whom it is asked to give consent. 

Clearly there are important advantages in such a principle. It 
enables the court to take more realistic account of the consequences 
of the variation than a mere view of the financial position allows. 
The social effects of trust provisions on infant beneficiaries may be 
very far reaching and yet the settlor may have never considered 
them in establishing his trust. The court’s discretionary power 
allows a wide view of the trust’s utility to be taken from all angles 
and emphasises the lessening importance of the letter of the settlor’s 
intention as against convenience and usefulness of the trust.” 

There are, however, difficulties and dangers in the Re Remnant 
approach which, while not insuperable, require consideration. The 
court’s discretion is now very wide indeed and there seems little 
guidance in the exercise of it other than the subjective interpreta- 
tion of “ benefit °” made by each judge in each particular case, 


their interests. Since the ibility of the default trust taking effect was 
Pennyenick J. found no dificaky in holding that there wee cee 

from the variation’ for these beneficiaries. 

í s, 1 (i) proviso. 

* A.varistion may be approved by the court even though it defeats the sethlor’s 

intention. See [1970] 4 All B.R. 554, 559. 
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The strong suggestion in some earlier cases * that there must be 
some element of financial advantage before an arrangement can be 
said to be beneficial, showed an attempt in the face of the very 
wide wording of the Act to retain some objectivity in the exercise of 
the court’s discretion. The existence or non-existence of a financial 
benefit or detriment can usually be ascertained even though complex 
actuarial calculations may be necessary to value it. But deciding 
what is a non-financial beneftt or detriment may present greater 
problems. The circumstances of unascertained or unborn persons 
may be so hard to predict that the court might find it impossible to 
decide what non-financial effects the proposed variation would have 
on them. 

Even more difficuk problems arise in cases such as Re Remnant 
and Re Weston where it becomes necessary to weigh the relative 
importance of countervailing financial and non-financial considera- 
tions. Thus the court may find itself forced to evaluate such con- 
siderations as the benefit to an English child in being brought up in 
England,’ or the benefit to a mental patient m releasing a trust 
interest which she would probably have wished to release if sane.* In 
such circumstances it is hard to avoid the conclusion that benefit and 
the measure of it is simply what the court says it is. 

Since each case in this area of the law must be largely a matter 
of decision on the facts, comparison of the reported cases is difficult. 
Nevertheless they offer some guidance in an area where there is 
little else to guide the court and it is unfortunate that no cases other 
than Re Weston were discussed in Re Remnant. In the case of Re 
Tinker’s Settlement,® Russell J. refused to approve a variation on 
behalf of unborn children under which they would lose a contingent 
interest under the trust on the ground that the variation would not 
be for their benefit even though it might prevent dissatisfaction and 
conflict in the family. While the remarks in Re Tinker’s Settle- 
ment s which suggest that financial benefit must be present to satisfy 
the requirement of ‘* benefit ’? now seem unacceptable,’® the actual 
decision in the case has not been challenged and was approved by 
Cross J. in Re C.L.* The position in Re Tinker was strikingly 
similar to that in Re Remnant and, while grounds of distinction 
could have been found, it would have been more satisfactory to 
have some consideration of the relevant pre-Weston cases. In view 
of the awesome width of the court’s present discretion, it will be 
regrettable if judges underestimate the importance of precedent, 
wisely used, as an aid to uniformity of treatment and coherence in 


6 He Sard por Buesell J. in Re Tinker’s Settloment [1060] 1 W.L-B. 111, 
10 See also Re Towler’s Settloment Trusts [1964] Oh. 158. 

T Re Weston (supra). 

$ Re O.L. [1060] 1 Oh. 587. 

® [1960] 1 W.L.R. 1011. The part of the proposed variation which conferred a 
purely financial benefit on the unborn children was approved. 

10 The case was not cited in Re Weston or Re Romnant bub see per Cross J. in 
Re O.L. (swpra), at p. 599. 
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trust variation law. Where such a heavy burden of decision is 
placed on the court these qualities seem particularly important and 


d ble. R. B. M. COTTERRELI. 


RETURN OF THE UNIVERSITY SEATS? 


STUDENTS may register as electors and vote in their university con- 
stituencies as of right. They stay long enough at their universities 
to satisfy the residence requirements of the Representation of the 
People Acts 1949 to 1969.’ The Court of Appeal so held in Foo v. 
Stirk and Another, Ricketts v. Registration Officer for Cambridge.” 
Years of uncertainty have thus ended. 

Mr. Fox lived in Churchill Hall of residence at the University of 
Bristol, Mr. Ricketts in Churchill College, Cambridge. Stadents in 
Churchill Hall have to leave the Hall for at least six weeks in the 
year during vacations so that staff may take holidays and cleaning 
may be done. Commoners in Churchill College (of whom Mr. 
Ricketts was one) must get permission to stay on in college during 
vacations. So nerther appellant had an unqualified right to stay for 
twelve months of the year. Because of that fact, the registration 
officers and county court judges in Bristol and Cambridge took the 
view that they were not ‘‘ resident ” in their respective university 
towns, and consequently refused to register them there as voters. 

Everything turned on the meaning of the word “ resident.” 
Parliament has been far from helpful in the Representation of the 
People Acts. The 1949 Act provides °’ that ‘* The persons entitled 
to vote as electors at a parliamentary election m any constituency 
shall be those resident there on the qualifying date [October 10 *].”’ 
But the legislature dodged any attempt to define who is a resident 
by going on merely to enact * that 

“. . . any question as to a person’s residence on the qualifying 
date for an election shall be determmed im accordance with the 
general principles applied in determining questions arising 
under the Representation of the People Act 1918 as to a per- 
son’s residence on a particular day of the qualifying period. 


This was of no assistance, as no cases had been decided under that 
Act. Registration officers and the courts had therefore taken 
Tanner v. Carter, Banks v. Mansell * as laying down the relevant 
rule. In that case it was decided that undergraduates at Oxford and 


1 They must also be British subjects and ab lease 18 old on the date of any 


: Representation of the People Act 1909, s. 1 d (3). 
+ ioo Sai BE 7 (eed Deaning M.B., Widgery end Karminski L.JJ.). 
&. 5 


< Hlsctorsl Registers Aot 1949, a. 1 (8 end Electoral Registers Act 1958, s. 1 
5 io Act LO 
* (1898) 16 Q.B.D. 281 
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Cambridge could not vote in those towns because they were not 
entitled, without express permission, to live in their rooms during 
vacations, and ever since the right of residence all the year round 
has been considered crucial. 

But the Court of Appeal in Fow v. Stirk cut Tanner's case down 
to size. Their Lordships were of the opinion that too much weight 
had subsequently been given to it, as the case had turned on the 
then existence of a qualifying period for registration: before 1949 
a citizen had to be resident for twelve months m a constrtuency 
before he could register and vote there.’ But today all that is neces- 
sary is that he be resident in that constituency on a single qualifying 
date.* The correct test, the Court of Appeal decided, should be 
based on the ordinary meaning of the word “‘ resident,” which 

“ . . . is a familiar English word and is defined in the Oaford 
English Dictionary as meaning ‘ to dwell permanently or for a 
considerable time, to have one’s settled or usual abode, to live 
in or at a particular place ’.’’ * 
A person is resident if there is attached to his stay a ‘* considerable 
degree of permanence.” 1° Students at university satisfy that test: 
they are at their studies for at least half the year, for a number of 
years. Whether they have a right to be m them accommodation 
throughout the year is no longer relevant,’* nor is the type of 
accommodation which they occupy, be it college rooms, a hall of 
residence, lodgings or a flat.” 

Being registered in his university constituency is all very well for 
a student if an election is held during term time. But the 1970 
General Election took place (June 18) when many students had gone 
down after their summer exams, and the 1966 Election was held 
(March 81) during vacation time. Electors with more than one 
residence may be registered in more than one place, although they 
may only vote once at an election. So a student who spends his 
vacations at his parents’ home can register in both constituencies, 
and thus will never be disenfranchised. If he decides that he will 
always vote “‘ at home,” he can get a postal vote for the purpose,” 


T resentation of the People Aœ 1867, s. 8 (9). 
ai Act, s. 1 (9). 

* Lord Denning M.B. [1970] 8 All B.R. at p. 11, adopting the words of Viscount 
Cavo L.O. in Levens v. I.R.0. [1088] A.O. 217, 

1¢ Lord Denning M.R. a p. 12. 

a ect acs ra cele gy ot retard E ee 
GRE over the age of major need their parents’ permission to 

wäh them, and if the rig ee ee a a o 
then students who need special permission to be in their university sxocommo- 
dation for part of the year might not be able to register anywhere! 

13 None of the members of the Court considered the postion of the many 
students who live in flats, but I submit that there is no reason to believe that 
their electoral potion is any different. 

18 On the ground that he is unable or likely to be unable to go in person to the 
polling station in his home comsituency because of “'. . . the general nature 
of [his] occupation, service or employment ...”’: Representation of, the 
People Act 1049, s. 19 (1). This is a recognised procedure for students. 
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but if he wishes to vote only ‘‘ at university °’ he will need to be 
physically present to do so, as he will not get a postal vote for use 
in his univeraity constituency.** 

An authoritative decision on student voting rights was badly 
needed. Some registration officers had been registering all students 
who apphed (as, for example, in Norwich); others had refused to 
register any (as in Bristol), while yet others had registered only 
those who needed no special authority to use their university 
accommodation during vacations (as, for instance, scholars and 
exhibitioners at Cambridge). So, as Lord Denning said,’* there was 
much room for discussion. The problem had become acute with the 
launching of the National Union of Students’ campaign to get under- 
graduates registered in their university constituencies, so that a 
considerable student vote might be mobilised at elections. This 
bloc vote, the N.U.S. believes, could prove decisive in marginal 
seats containing a university. Fow v. Stirk came too late to affect 
the registers upon which the 1970 General Election was fought.** 
But those students who wish to be included on their university 
const#uency registers may have their names included on the next 
qualifying date, October 10, 1970, and they will have until 
December 16 to ensure that this has been done. The resulting new 
registers come into force on February 15 next year. 

The effect which this new right will have on the outcome of 
elections can be exaggerated, as many students may prefer to vote 
at home—if they vote at all-—and there is no reason to believe that 
those who do vote in their university constituencies will ballot 
solidly for one party rather than another, and certainly not because 
the N.U.S. instructs them to do so. This is the view of the three 
main parties. It is clearly preferable that students should have the 
opportunity to vote where they are for most of the year, and any- 
thing which puts students on the same electoral footing as other 
citizens is to be welcomed.*’ 

Ropnery Brazier. 


14 Tt is arguable thet the general nature of a siudent’s “ oocupetion '’ makes it 
likely that he will be ewey from his university constituency in vacetons, and 
tha} therefore he should be entitled to a postal vote there. This poin would 
be worth éaking as a result of For v. Stirk, expecially as the Cours of Appeal 
took detailed notice of the peripatetic neture of student life in vacations. In 
any event, it is, I suggest, high time that the aversion to any extension in 
postal voting was overcome, A postal vote on demand would be my aim. 

15 [1970] 8 All E.B. a p. 10. 

16 Although, of course, the eppellants were included on their respective registers. 

17 Though not by The Trmes. In a loader on May 15, 1970, ib ¢ook the view that 
“  . . if it ia believed thas ‘the studente’ have had e decisive effect on the 
result of an election of e loce] representative, it is certain éhat the consequence 
would be a marked deterioration of relations be+ween Town end Gown.” 
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RECTIFYING WRITTEN AGREEMENTS 


A CENTURY before Joscelyne v. Nissen! was decided, Sir William 
Milbourne James V.-C. made the folowing statement °: 

‘ Courts of Equity do not rectify contracts; they may 
and do rectify instruments purporting to have been made in 
pursuance of the terms of contracts. But it is always necessary 
for a plaintiff to shew that there was an actual concluded con- 
tract antecedent to the instrument which is sought to be 
rectified; and that such contract is inaccurately represented 
in the instrument.”’ 

As a formal statement, this was as correct in 1969 as it was in 
1869," a fact that seems to indicate a peaceful century for the doc- 
trie in question. However, that century saw a radical shift of 
emphasis and change in judicial attitude—and that, in any realist 
sense, Means a change in the law. 

The shift in emphasis has been in relation to the status of the 
previous agreement on which the claim for rectification is based. 
Joscelyne. v. Nissen * posed the problem neatly. The plaintiff and 
his wife shared a house with his daughter, the defendant, and her 
husband. From here the plaintiff carried on a car-hire business. 
When his wife became ill the plaintiff felt he could not continue with 
the business and discussed with his daughter a scheme whereby 
she should take it over. The county court judge found that, at an 
early stage, the father and daughter decided that if the business 
were made over the daughter should pay the father a weekly pension 
and also pay the expenses attributable to his part of the house. 
Negotiations continued on this basis although the formal agreement, 
signed some six months later, did not cover the matter expressly. 
At first the daughter paid the expenses, but ceased doing so when 
relations were stramed by her attempt to move her parents to 
another part of the house. The county court judge decided against 
the father that the agreement required payment of the expenses as 
a matter of construction but ordered the document to be rectified.’ 


1 [1970] 2 W.L.B. 509. 


2 Mackenmoe v. Coulson L.R. 8 ok ti 875. 
3 Some may be troubled by the Vice-OhanceHor’s choice of the word ‘' contract ’’ 
to d the antecedent agreement. However, this need not be so when 


the word is understood in its wide sense as referring to those agree 
ments selected by the law for enforoemem, whether directly or indirectly. 
This is not unreasonable, as a ‘‘contract’’ is mmply a | device wi 
no meaning other than what the law chooses to give H. think other- 
wise is to reduce a contract to a series of formal indicators and to obscure the 
real pu of the device. With that in mind, the Vice-Chancellor could have 


conveyed his meaning as eesHy with the following statements, which eppear 
in George W. Keeton and L. A. Sheridan, Eqwsty (1969): "Is does not modify 
agreements: the court merely reforms the written ion of them +o con- 


form with the intent of the makers’’ (p. 580); and ‘ The whole basis of the 
equitable jurmdiction to rectufy bilateral instruments ig that there was aè 
true agreement, but tho document does not properly represent #’’ (p. 589). 
4 Supra, note 1. 

5 Bee ibid., pp. 510-811 for the terms of the original agreement and p. 521 for 
the terms of the final order. 
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The daughter appealed against this order. The father began but 
did not pursue a cross-appeal on the point of construction. The 
daughter argued that rectification could be ordered only to accord 
with a complete, antecedent concluded oral contract, while the 
father argued that all that is required is a firm accord on the basis 
on which negotiations were conducted. If so, that accord need not 
rise to the status of a complete, antecedent concluded oral contract. 
The statement of James V.-C., on its face, can embrace erther 
contention.’ The question is: what will the court take it to mean? 

At first, the courts approached the question in a rigidly formal 
fashion and demanded that the prior agreement itself satisfy require- 
ments as to formal validity. In 1926, Romer J. refused to rectify a 
written contract as he was unable to say that the parties were 
labouring under a mutual mistake as to its contents.’ But he went 
on to say that even had that not been so, he would not have 
exercised the equitable jurisdiction as one of the parties could, 
by statute, contract only under seal. Therefore, formally there 
could be no contract prior to the one sought to be rectified.’ 

This formalism, fortunately, never got out of hand.’ In Shipley 
U.D.C. v. Bradford Corporation ** Clauson J. was able to hold in 
the plaintiff council’s favour on a point of construction. Therefore, 
he did not have to decide on that council’s alternative claim to 
have the document embodying the agreement rectified. However, 
he did remark obiter that had he done so he would not have regarded 
James V.-C.’s statement 1! as supporting a contention that the 


Supra, note 2. Bee also supra, note 3. But see Joscelyns v. Nissen [1970] 2 
W.L.B. 509, 518. 

1 W. Higgins Ltd. v. Northampton Corporation [1027] 1 Ch. 128. Mutual 
mistake ja plainly necessary in these cases as otherwise i¢ would be impossible 
to find any pricr agreement, formet or not, on which to base a claim for 
rectification. For oat other reson could the parties be mutually mistaken 
about the instrument than having an agreement which provides otherwise. If 
there ıs no mutual mistake, then it will often be the case that the instrumem 
does, ın fect, represent the intention of at least one of he parties. This 
was the case not only in Higgins v. Northampton but in Mackenzie v. Coulson 
(supra, note 2). As James V.-C. there noted, a cannot ask the court 
to make the contract he wanted to make but failed to through his own 
carelessness (p. 875). 

Romer J. noted (aš p. 187) that his problem wes differant from those arising 
under the Statute of Frauds. Oral agreements within this statute are unen- 
forceable but not formally invalid. In any event, see Low Vee Gas J. 
in page Contractors Lid, v. Bezley Corporation (1962) L.G.R. 881; 
106 B.J. 801. 
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not fared so well, although the same t surely applies. Cf. 8. J. 
Btoljar, Mistake and Mtsrepresentation » pp. 22-28. 

10 [1986] 1 Ch. 875. 11 Supra, note 2. 
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concurrent intention on which a claim for rectification is based 
must be identifiable as a formal contract. Unlike Romer J. he 
would then have rectified the instrument to accord with this con- 
current intention notwithstanding that the parties could contract 
only under seal.” 

Clauson J. was soon followed by Simonds J. in Crane v. 
Hegeman-Harris Co. Inc.® Here Simonds J. allowed rectification 
of an instrument although the claim was made by the defendant to 
an action to enforce an arbitrator’s award made on that instrument. 
To do this he had to answer two questions of law: (a) when is a 
proper case for rectification made out? and (b) does the making 
of an arbitrator’s award preclude a claim for rectification ? Thus, his 
answer to the first question could be regarded as one of the two 
rationes of his decision. This decision was affirmed by the Court of 
Appeal, although not expressly on the point of rectification. The 
immediate importance of Joscelyne v. Nissen is that the Court of 
Appeal there expressly approved Simonds J., subject only to the 
qualification that the previous agreement must be indicated by 
some outward expression of accord.' 

Simonds J. had said that it is sufficient to find a ‘f common con- 
tinuing intention.” ** Buckley L.J. had already warned that what 
one must really look for is not mdividual intentions but a common 
intention which amounts to a common agreement and Cozens-Hardy 
M.R. that intention without agreement is insufficient.!" Simonds J. 
soon made this clear. His next sentence, which he obviously 
intended as embodying the binding legal principle, speaks of a 
‘“ common agreement.” ** There has been some careless bandying 
about of the terms “‘ agreement ” and “ intention ” ! following 
Simonds J.’s own lightheartedness here, which was to prevent the 


13 [1988] 1 Oh. 875, 897-898. 

13 [1989] 1 All E.R. 662. 

14 [1999] 4 All B.R. 68. Sir Wilfrid Greene M.R. said (at p. 72): “I might... 
say that the judgment of Simonds J., both on lew and on fact, 1s one wit 
which I am ın entire agreement.’ A member of the court was Olauson LJ. 
who might have been expected to take tho aaron of Bie ree 
his view in Shipley U.D.C. v. Bradford Oorporatson [1986] 1 Ch. 875 yet ho 
found it unnecessary to add ph to the judgment of the Master of the Rolls 
(p. 78). The Court of Appeal was less concerned with the mechanics of stare 

eotsts then than 161s now. See Russell L.J. in Josoelgns v. Nissen [1970] 2 
W.L.R. 600, 520. Shipley U.D.C. v. Bradford ov (supra) was 
affirmed by the Couré of Appeal, but on the point of construction after which 
ike queation Of rectificstion dil ack arias: Bee note in [1986] 1 Ch. at p. 899. 

18 [1970] 2 W.L.R. 500, 519, per Rossel) L.J. 

16 [1980] 1 All E.R. 662, 664. 

17 Lovell and Christmas Lid. v. Wall (1911) 104 L.T. Rep. 85, 93, 88. The 
old cases almost invanisbly foundered on the plaintiff's inabilty to establish 
any prior agreement between the parties, formal or otherwise. 

18 [1980] 1 All E.R. 662, 664. 

19 eg. Karl v. Hector Whaling Ltd. [1981] 1 Lioyd’s Rep. 459. In Kent v. 

artley (1066) 200 E.G. 1027, Ungoed-Thomas J. allowed rectification on the 
belt or braces formula of “a ure to give expression to [the Rn] 
common agreement or intention.’’ For this case and for other ma the 
writer is indebted to Mr. L. G. Sweensy of CERT Ltd., Dublin. 
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principle from being laid to rest just yet. In fact, it has now resulted 
in the qualification just mentioned. 

Subject to that it may be said if a party to a written document 
can show the court that this document fails to reflect a previous 
agreement concluded between the parties and intended by them to 
be reflected in the written document until the time that document 
was executed, he is entitled to have the document rectified and is 
not to be defeated simply by his inability to present the previous 
agreement as a formal contract. The status of this previous agree- 
ment has emerged one for the realists, not the analysts, and such is 
the progression discernible in the original statement ?° over the 100 
years to Joscelyne v. Nissen; i.e. there are no conditions under 
which the statement ‘‘ the parties made a prior agreement on the 
basis of which their formal agreement can be rectified ’? must be 
true except that the court must be prepared to say it is true.*? 

The only real difficulty facing the Court of Appeal in Joscelyne 
v. Nissen was Rose v. Ptm.™ Here the plaintiff was asked to supply 
** feveroles °” which the defendant told him were simply horsebeans 
when, in fact, they were horsebeans of a particular type. All nego- 
tiations were thereafter conducted on the basis of horsebeans. The 
goods delivered were horsebeans but not feverols and the plaintiffs 
sought rectification of the written agreement to have the word 
** feveroles ’? added and thus enable them to sue the sellers for 
breach. In reversing Pilcher J. who had granted rectification 
Denning L.J. appeared to disapprove Simonds J. in the Crane 
case.” He said that a ‘“* continuing common intention ”?” was 
insufficient. While the parties may have intended feveroles they 
agreed only as to horsebeans as this was the only term they had ever 
used.” Therefore, there was no prior agreement inconsistent with 
the written one. But surely the parties meant and so agreed as 
to feveroks—‘* horsebeans ’? was simply the unfortunate word 
they chose to communicate this.7* Is it not only to return to the 
old formalism to pose a distinction between the parties’ shared 
Intention and their “‘ agreement ’?? Why then was Denning L.J. 
responsible for what is apparently an uncharacteristically re- 
actionary decision’? A close examination of his judgment will reveal 
that Denning L.J. was not leading the courts backwards but rather 
did not wish to compromise the principle that, in contract, the 


26 Supra, note 2. 
a) of H: L. A. Hart, ‘Definition and Theory in Jurisprudence ” (1954) 70 
Q.R. 87. 

23 ST Ross (London) Ltd. v. William H. Pim Jr. and Co. Ltd. [1958] 
2 Q.B. : 

23 [1089] 1 All H.R. 662. Harman L.J. took his remarks as disapproval in Earl 
v. Hector Whalmg Ltd. [1961] 1 Lioyd’s Rep. 459, 

44 [1958] 2 Q.B. 450, 462. 

Denning L.J. seemed to admit this with the following statement (p. 459): 

‘The defendants were, of course, the cause of all the trouble. Thinking thas 

' feveroles ' just meant horaebeans, they asked their Algerian supplier to supply 

-horsebeans and he did so. They ought to have asked him to supply ‘ feveroles ’ 

and then there would have been no trouble." 
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parties’ actions are important not for what the parties subjectively 
intend them to mean but for what the actions objectively can be 
taken to mean. The parties may have meant “‘ feveroles ”’ but they 
said only ‘* horsebeans.’? This was recognised by Russell L.J. in 
Joscelyne v. Nissen when he introduced the qualification previously 
referred to: the previous agreement must be indicated by some 
outward expression of accord.** 

Some other things need to be mentioned. The court will exer- 
cise its jurisdiction only after the party seeking rectification has 
adduced “‘ convincing proof’? 7 that the parties reached a prior 
agreement that is inconsistent with the formal instrument. Also, 
the jurisdiction is discretionary and belongs to equrty—and the 
Master of the Rolls has shown us that this can still mean some- 
thing.** 

P. B. KAVANAGH. 


Exctssıve FORCE IN SELF-DEFENCE 


As go often happens when the issues of provocation and self-defence 
are raised during a murder trial, the actual course of events in R. 
v. Cascoe ! was lost in the conflict of evidence between the defence 
and prosecution, and the law’s aversion to special verdicts leaves 
guesswork as the only way of discovering exactly what the jury 
believed had happened. At least it was not disputed that at a. 
party Cascoe had shot the deceased F, with whom he was on bad 
terms, seven times, and killed him, and that m firing he had inten- 
ded to hit F. Cascoe’s story was that F had drawn a gun on him and 
that he had disarmed F by a swift karate chop to the wrist. As 
Cascoe picked up the gun from the floor he saw advancing towards 
him several of F’s friends, all of whom he knew to be violent men 
who carried knives. (J infer from the report that F no longer pre- 
sented any threat to Cascoe and Cascoe knew this—presumably F 
was nursing bis wrist.) To defend himself against them he inten- 
tionally shot F. The prosecution alleged that Cascoe had attended 
the party armed with the gun that he used to kill F. It is unclear 
from the report whether they disputed Cascoe’s evidence that he 
was endangered by the advance of F’s friends towards him. Pre- 
sumably the fact that Cascoe was in unlawful posseasion of the 
firearm used to kill F would not prevent him being acquitted on 
the grounds of self-defence if the situation was one in which the 
use of a firearm to kill was justified. 


26 [1970] 2 W.L.R. 509, 519. 
27 The so used by the Court of Appeal ibid. Here and in Earl v. Hector 
tng Lid. [1961] 1 d's Rep. 459 the Court of Appeal liked the gist but 
dishked the terminology of the formula ‘‘ beyond all reasonable doubt ' used 
by Simonds J. in the Crane case [1980] 1 All B.R. 662. 
a8 Bee, e.g., D. & C. Builders Lid. v. Rees 5] 8 All E.R. 887, 841; Magee v. 
Pennine Insurance Go. Ltd. [1960] 2 All E.R. 901, 894. But sso Btoljar, op. 
et., pp. 25-28. 1 [1970] 2 All E.R. 883. 
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A defendant charged with murder is entitled to an acquittal at 
least if he honestly believed on reasonable grounds that his life was 
threatened by the deceased and that his response was a reasonable 
response to that threat. It has been argued, mainly by commen- 
tators from Australia where the argument has met with a measure of 
acceptance,* that if a defendant faced with a situation in which 
some action in self-defence would be lawful, intentionally Kills 
another by using excessive force, he should be convicted of man- 
slaughter, and not murder, provided he did not know that the 
force used was excessive. The argument has attractions in view 
of the objective tests of liability that feature in the law on self- 
defence and of the fixed penalty for murder, and in my experience 
is the invariable and inveterate reaction to the problem displayed 
by students coming new to a study of law. 

In Cascoe this argument was put, and at first sight it appears 
that the Court of Appeal was prepared to accept tt on principle, 
since Salmon L.J., giving the court’s judgment accepts that there 
could be cases where a manslaughter verdict would be correct 
although self-defence had been negatived. But the example he 
uses to demonstrate this and the admittedly impeccable explanation 
of it show that this first impression is misleading. The exampk is 
of a man the subject of an attack which would not justify his draw- 
ing a gun in self-defence, who nevertheless draws a gun and fires it 
intending to frighten but not to hit his assailant: the explanation is 
that the manslaughter verdict would be justified because there was 
a killing, without the mens rea required for murder, by an unlawful 
act or gross negligence. In the light of Howard’s suggestion that 
problems of excessive defence could be dealt with under these two 
heads of involuntary manslaughter, this explanation is promising, 
but since the court would clearly not allow a manslaughter verdict if 
there were an intent to kill or do grievous bodily harm, it seems that 
they did not intend to make any allowances for excessive self- 
defence either of the sort contended for by Cascoe or suggested by 
Howard. 

Had the court accepted the principle contended for by Cascoe it 
probably would have done so only in an obiter dictum since the 
court clearly thought that Cascoe could not bring himself within 
it on the facts. The reason for this was, again as I infer it from the 
report, that the court took the jury’s verdict of murder to mean that 
there was no occasion for self-defence. Since, however, the point 
under discussion was not put to the jury, it is impossible to say if 
the verdict did indicate this or rather that excessive force had been 
used on an occasion when some action in self-defence would have 
been justified. Surely the correct reason for upholding the con- 
viction, even accepting the principle contended for, was that the 


2 Colin Howard, ‘' Two Problems in Excessive Defence ’’ (1968) 84 L.Q.R. 848, 
for the latest discussion, and sources cited ¢herein. 
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threat to Cascoe, when he shot the deceased, came, not from the 
deceased, but from the deceased’s friends; A is not justified in 
shooting B to avert a threat to A’s life made by C, and not made 
by B, and which A knows is made only by C. If this is correct the 
acceptance by the court of the principle would still have been obiter 
but nevertheless the court could have jogged the law along a little 
m a desirable direction. As it is the opportunity has been lost for 
the moment, 
STEPHEN WHITE. 


REVIEWS 


ENGLISH AND AMERICAN JUDGES AS Lawmakers. By L. L. Jarre. 
[Oxford: Clarendon Press. 1969. 116 pp. 25s. net.] 


VENTURING TO DO Justice. By R. E, Kerron. [Harvard Univer- 
sity Press. 1969. 188 pp. 66s. net.] 


Ir ig a delicate task to read lectures to a foreign audience on the merits and 
faults of their own legal system in comparison with those of the lecturer, 
but when the lecturer is Professor Jaffe it need hardly be said that the 
task is discharged with sympathy, insight and good temper. In general 
he pleads for English judges to take a more active view of their role, 
and states that “grandiose bursts of judicial lawmaking” are unknown 
in England (p. 4). To the Englishman who may be tempted to respond 
by remarking that the Supreme Court of the Untted States, which notoriously 
indulges in such bursts, appears to have become one of the most divisive 
institutions in American society, Professor Jaffe concedes in the most disarm- 
ing way that all is not well with the successors of Marshall and Holmes. 
Under the streas of the professional liberals who litigate civil rights cases 
with a persistence and solemnity which remind us that Puritanism is not 
a dead force in the United States, the court hes gone a long way towards 
ensuring that “the obsessions of a small infatuated group threaten to 
become the law of the land.” For a variety of reasons, not least, as 
Professor Jaffe recognises, because it is a private law rather than a 
public law court, the House of Lords is unlikely to succumb to this 
error, But other apparent deficiencies in its performance are discussed 
in a frank but kindly way. 

While conceding the value and interest of these criticisms, the reader 
may feel that justice has not been done to the magnitude of the English 
Judicial achievement in the past decade in adapting the common law 
to the needs of modern society. It is particularly surprising to find 
no mention of the Hedley Byrne case, which was surely the most remarkable 
advance in torts since Donoghue v. Stevenson itself. It will be recalled 
that Hedley Byrne led one (Canadian) authority on torts to complain of 
the growing “ Americanisation of English law.” Nor is there any mention 
of Indyka v. Indyka, a striking example of judicial legislation im the field 
of conflicts, Oowmway v. Rimmer is briefly noted, but not the epoch-making 
decision, reported in the same month, of Padfeld v. Minister of Agriculture. 

Another distinguished American academic who is concerned about the 
dual role of courts and legislatures is Professor R. E. Keeton. He urges 
a more active and imaginative role for each, in particular in the spheres 
of products liability and traffic accidents. The English reader will find 
this volume interesting, but unusual and not as easy to read as Professor 
Jaffe’s smoothly flowing lectures. The discussion is at a high level of 
generality, end if one lacks detailed familiarity with the cases relied on 
as authorities, it is not always easy to follow the arguments. But the 
volume is an impressive example of a genre of legal writing at which 
Americans are outstandingly good — the monogreph, or extended essay 
on some particular field or topic. The English are better than the Americans 
at writing students’ textbooks: but the Americans are better than the 
English at writing monographs. 

The starting-point of the exposition is the fact that since 1958 courts 
of last resort in the U.S.A. have handed down a notably large number 
of over-ruling decisions in tort cases. The general impression is “of candid, 


109 - 


110 THE MODERN LAW REVIEW Vor. 84 


é 


openly acknowledged, abrupt change” (p. 8). There is not much difficulty 
in accepting this proposition, or the allied one that “a practice of constantly 
and rigidly adhering to precedent eventually produces an accumulation 
of outmoded rules” (p. 15). Of more novelty is the proposal that a court 
should postpone the effective date of its over-ruling pronouncement until the 
legislature has hed en opportunity of considering the problem. Throughout 
there are interesting asides on the perennial difficulties of statutory inter- 
pretation. 
R. F. V. Hevsron. 


Toe ExneLrsa Prenat Syste in Transition. By J. E. HAL 
WILIAMS. don: Butterworths. 1970. xix and 888 pp. 
£4 10s. case-bound, £2 16s. imp. | 


Waras of legal textbooks have at least one problem in common with 
photographers of children these days: their subjects won’t stay still. The 
very choice of title for this particular textbook shows how conscious its 
author is that this is a more than usually difficult thme at which to describe 
the English penal system. Practically every aspect of it is “in transition,” 
and it is often far from clear which developments will be pressed home 
and which are merely false starts. Faced with this situation, Mr. Hall 
Williams has decided to be as factual and non-committal as possible, and 
while he could with profit have given us more of his own views the result 
ig an undeniably useful book. It is more detailed and informative on the 
legal and administrative aspects of the English sentencing system than 
any existing textbook, and makes a most useful introduction to the subject. 

One or two minor criticisms could be made. There is a tendency to equate 
the “penal system” with the “prison system” Not only is a dispro- 
portionately large pert of the book devoted to imprisonment in all its 
aspects (with the result that fines and probation are treated rather too 
briefly) but even Sir Lionel Fors book The Huglish Prison and Borstal 
System is cited in the preface as a “classic study” of the penal system. 
There are also one or two curiously misleading statements. For example, 
can it be true to say (on p. 11) that “English law does not provide for 
any form of protective custody or preventive detention, such as is 
known in some jurisdictions, es a measure of social defence,” especially 
when it is pointed out on the next page that the extended sentence is 
expressly provided for the protection of the publie? Again, on page 82 
it seems to be implied that the Home Office circulars discouraging the 
imposition of custodial sentences on certain classes of offender without 
a pre-sentence report were an exercise of the Home Secretary's powers 
under section 57 of the 1967 Act, whereas in fact they were a deliberate 
substitute for this, designed not to compel the courts but to persuade them. 
These are minor defects, however, in a book which 1s in the main impres- 
sively informative and accurate. 

Niar Warn. 


Lasour Law. By J. B. Cronm and R. P. Gri, [London: 
Butterworth. 1970. 500 pp. (inc. index). 75s. net. ] 


Tuts remarkable and, despite its sise, rather expensive book on labour law 
is the work of joint authors who announce that ther alm, if any, is to 
destroy the mystique of labour law, a subject which, they claim, is not 
reserved to the sociologically trained or the politically adept “Labour 
Law,” they say, “can be studied as law.” The book follows reputable pre- 
cedents in Hts choice of title and in the division of its subject-matter into 
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the Law of Employment, Employer's Liability (statutory and common law), 
end Collective Labour Relations. The chapters comprising eech Part are 
occasionally divided by an excursus dealing with some matter requiring 
special treatment. To keep this review within reasonable limits some com- 
ment will be given on the early chapters and more general comment, derived 
from the book as a whole, will be reserved for the end. 

The Introduction (Chap. 1) affords a foretaste of things to come couched, 
as it is, in a racy and slightly polemical style which, although a contrast to 
the more usual and anonymous style of legalese, is not always too casy to 
follow. Dispensing with any general introduction to the subject as a whole, 
it plunges us without further ado into a case-book-type analysis of Denham 
v. Midland Hevployers’ Mutual Association [1955] 2 Q.B. 561, showing, and 
this is a valid point, that definitions, such as that of “employee,” should be 
employed teleologically. MacKenna J.’s valiant effort to shed light on the 
easence of the contract of service (in the Ready Mixed Oonocrete case) is 
rather brusquely dismissed as circular and arbitrary, taking us no further 
than Gertrude Stein’s “ A rose is a rose is a rose... .” In many respects the 
Introduction is a microcosm of the book—the intensive examination of cases 
(productive of many questions but few answers), the astringent comments 
upon judges (although some, such as Lord Denning, obtain a Conditional 
Pardon) end others such as doctrinaire professors and, one suspects (although 
this may be unfair), those mercenaries who write books for practitioners. 
The statement that the object of the Introduction is “didactic rather than 
analytical” is surprising, in that not only the Introduction, but indeed the 
whole book, is analytical in tone and assumes that the reader will already 
be familiar with the topics to be discussed. Thus, the various tests used by 
the courts and writers to identify the quintessence of the contract of service 
are somewhat curtly brushed aside as “dusive distinctions” which have 
been analysed “too often elsewhere.” Some divine discontent is atmed at 
academics who perforce deal with “the sport” sometimes “to a dangerous 
exclusion of normality” (p. 1%). 

Chapter 2% “The Contract of Service,” treats of a problem which has 
perplexed the judges and writers, namely, is the contract of service a legal 
chimera, and, if not, can it be reconciled with the “ordinary” canons of 
contract lew? It must be said that some didacticism would have been most 
welcome here to introduce the reader to the polarised views of those who 
sec a regression from Contract to Status, and of those, notably O. Kahn- 
Freund, who see Contract as the corner-stone of the edifice, although increas- 
ingly permeated by imperative norms (the Equal Pay Act 1970, which 
arrived too late for inclusion in the book, 1s a recent, important example). 
The authors appear to come down on what a correspondent to The Times 
hag termed the marriage view of employment, ie. that the parties have free- 
dom to enter (or not to enter) the blessed state but little freedom to deter- 
mine the incidents of the relationship. This is a tenable but rather surprising 
view inasmuch ag one discerns an individualiste emphasis in the authors’ 
thinking (e.g. that custom can only be tmplied by voluntary contractual 
acceptance on the part of the individual). A free society which speaks too 
freely of status may well be at the top of a very slippery slope. This chapter 
does not leck unusual suggestions. One is that section 4 of the Contracts 
of Employment Act 1968 was intended to establish “some medium of com- 
munication.” It is no doubt true, as the authors assert, thet the statutory 
notice required by that section is not the contract but merely of evidentlary 
value; but the further claim is made thet it makes no difference if the Indus- 
trial Tribunal settles controverted terms. Occasionally a hare is started and 
needlessly pursued. Is it really necessary to discuss the effect of a purported 
contracting-out of legislation such as the Factories Act, the Redundancy 
Payments Act and the Contracts of Employment Act (the latter, In any 
case, overrides contractual provision for shorter notice)? Again, ig not the 
idea that statutory duties, of the Factories Act ik, can be regarded as 
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terms of the contract a little bizarre? If not, Greer J. patently made a 
miscalculation in Browning v. Orwnlin Valley Collieries Ltd. [1926] 1 K.B. 
522, 827, when he said— 


“I do not think it would have occurred to any one that it was necessary 
to make the statutory provisions in question part of the contract. Cer- 
tain absolute duties and Jiabilities are expressly imposed on the owners 
by the statute, and it cannot be assumed that either party, still less 
both of them, must have intended that they should be part of the 
contract.” 


The nuances with which statutory norms operate in labour law is a fascinating 
subject. One wishes that enforcement via crime, tort, contract and so forth 
could have been more clearly delineated. Chapter 2 concludes with the find- 
ing that the law falls to provide a complete answer to the phenomena which 
surround the contract of service (p. 88)—this is evidently one area in which 
the mystique survives. Like Sir Frank Tillyard many years ago, the authors 
are forced to dmit the phenomenological existence of the contract of ser- 
vice; the workman hired at the factory gate is most indubitably employed. 
Labour lawyers occasionally strain at a gnat and swallow a camel. Does not 
the ninth conclusion at the end of chapter 2 strike a rather nostalgic note 
when it states that—“ The master’s right to obedience gives him the right to 
vary certain aspects of the contract which are not terms at all but perl- 
pheral or accidental to the contract. For instance, the variation of hours 
of work”? Perhaps the authors had i mind the rather unusual case of 
Dorman Long ¢ Oo. Lid. v. Carrol [1945] 2 All E.R. 867. Surely, how- 
ever, few of us wage-alaves would treat hours of work as “peripheral or 
accidental” to the contract? Certainly, the dear ladies who refused to go 
over to full-time working as supermarket shelvers would not agree with that. 
They claimed successfully that they had been dismissed by reason of redund- 
ancy. The extract from Stephen’s Commentaries (p. 89, note 14) with tts 
allusion to the servant's subjection to his fellow creature being the result 
“of that natural tnequality of gifts and capacities which it has pleased 
Providence to establish as part of the necessary Constitution of the Untverse ” 
is unlikely to provoke any loud Amens in Transport House. Nowadays, Jack 
is as good as his Master. It appears to this reviewer that the relationship 
between the law and labour mobility will occupy more of our attention In 
the next decade or two. It is a pity thet the 1968 Act did not do more to 
concretise important matters such as job definition and mobility. 

The authors are to be commended for attempting to synthesise new prin- 
ciples. Typical of thelr approach is their treatment of common employment, 
volenté non At injuria and contributory negligence. “ Whilst such subdivisions 
may be convenient for the practitioner, so far as the student is concerned 
they merely further obfuscate an already opaque state of affairs” (p. 156). 

Their molecular (as opposed to atomic) treatment of the law has the 
advantage of permitting a more cursive exposition of subjects such as the 
duties of master and servant or industrial disputes than is to be found in 
the more useful fragmented textbook of today which, if satisfactory for 
reference purposes, is often difficult to read as a whole. Synthesis however 
does not always produce tranalucence. There are two dangers. The first is 
that your transcendental principle must be sound. Is this true of the state- 
ment on p. 67 that “A servant is the agent of his master. He acts on his 
behalf, and his acts affect the legal relations of his master. Agency creates 
its own duties”? Is not this dangerous stuf to put before our swena 
intonsa? The second danger lies in subordinating the “subdivisions” to the 
principle without explaining the import of the former or thelr relevance to 
the principle. One notes that under the agency rubric, quoted above, there 
follows discussion of the duty to account (profits made by directora, the 
Army sergeant in Reading v. Ati.-Gen. [1951] A.C. 507 and the barbers 
assistant receiving a tip) and of the duty to indemnify the employer per the 
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TAster case. The Lister case has been discussed in an earlier chapter (pp. 
50, 827-85) in a different context and earlier ın the same chapter (pp. 60-61). 
Another example is restraint of trade which is dealt with on pp. 50—54 
(service and servility) and on pp. 64-67 (protection of the master’s interests). 

Although the book is basically an attempted synthesis of the subject, the 
case law on each principle is subjected to a searching and occasionally icon- 
oclastic examination which is rendered the more illuminating by reason of 
the historical treatment. For example, it was gratifying (at least to this 
reviewer) to see the presumption of a yearly hiring treated in depth. The 
Court of Appeal In Richardson v. Kosfod [1969] 1 W.L.R. 1812 has, how- 
ever, at long last, separated us from our rustic past (the case is noted in the 
Preface). To some the preference for du Pareg LJ.’s dissenting judgment 
In Marshall v. Enghsh Hlectrio Oo. Ltd. [1945] 1 All E.R. 658 (a case given 
unusual prominence), the serious treatment of Maw v. Jones (1890) 25 
Q.B.D. 107 (a case not normally treated as a reliable precedent, but see 
now Dunk v. George Waller $ Son Lid., The Timos, April 29, 1970), and 
the attack on the communis error that collective bargains are necessarily 
dehors the law of contract (on which we are likely to hear more in the 
future), are random examples of what some would term iconocleasm. In 
fairness to the authors one must recognise that heresy can become ortho- 
doxy. Lacking any training m logic, formal or symbolic, this reviewer had 
difficulty in following the argument on pp. 280-240 that “it is clearly wrong 
in plain logic to relate the ‘danger’ (dangerous parts of machinery) to 
human behaviour... . Cyanide is ‘dangerous’ whether at the bottom of the 
ses or in the store-room because it is a deadly polson,” or the passage, “ The 
blade is sharp; therefore it will cut; therefore tt is dangerous” (p. 240). 
Surely it will only cut if brought into juxtaposition with a human being 
so that human behaviour, ie. being there, is relevant? Cyanide at the bottom 
of the sea is surely dangerous only in relation to some human behaviour, 
e.g. deep-sea divers in search of phials on the sea-bed which they wish to 
open and drink? In falrness to himself and to compensate for his deficien- 
cies in logic, your reviewer records that some time ago, in a rare burst of 
self-improvement, he studied topology, Little realising that this would enable 
him to appreciate references in a Jaw book to Kleine Bottles and Mobius 
Strips. 

Who knows, we may yet see the emergence of a new breed of legal top- 
ologists capable of distorting objects into new and intriguing shapes. Some 
of the topological features of Labour Law are intriguing. The reviewer 
yields to no one in his internaHonalism and for that reason applauds the 
inclusion of the interesting comparative excursus on dismissal (pp. 182-151, 
duly noting the hegemony of Southampton University in the comparative 
law field (p. 188)), but wonders if he will be convicted of “almost xeno- 
phobic insularity” (p. 182) if he mildly questions whether a paragraph or 
two on the Contracts of Employment Act (pp. 117—118) and on the Redund- 
ancy Payments Act (plus a reference to the “ exhaustive, if rather mco- 
herent, account of both acts” by the late D. Knight Dix, Q.C.) is really 
adequate In a chapter entitled “ Statutory Control of Termination ”? Faced 
with the vastness of the statutory protective codes one can sympathise with 
the decision to concentrate on the machinery provisions of the Factories Act 
1961. Perhaps we may see a codification of the different statutes and some 
single inspectorate in the next few years. It might be mentioned here that 
the Employers’ Liability (Compulsory Insurance) Act 1969 arrived too late 
for tnclusion in the text. 

It is a matter of preference, but one wonders if the exclusion of social 
security law from a book bearing the title of Labowr Lawe is really Justi- 
fable? After all, social security is a mode of distributing industrial risks 
which provides a useful contrast to the common law system of transferring 
loss (accepting that the latter may be modified by voluntary or compulsory 
Insurance of risks). Recent dissatisfaction with the forensic lottery has 
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turned attention to social insurance as an alternative to the present system 
of damages for personal injury. There can also be little doubt that the 
provision of social security benefits to those affected by strikes has an 
impact on our law of industrial relations. 

Much of the criticism directed at this book turns upon the subjective 
prejudices of the reviewer whose promwnciomento like that of any reviewer, 
cannot always be deemed to be the last word. There is no doubt that this 1s 
a vigorous, trenchant and antinomian book which is “ remarkable,” not neces- 
sarily in the sense used by Wmston Churchill when he gared upon the 
delineation of his features by Graham Sutherlend. One thing appears reason- 
ably certain. It might have been better if the book had been intituled 
Selected (and Disputatious) Readings tn Labour Law. 

Cuas Deaxr. 


FounpaTions oF Waer Ponicy. By K. S. V. Menon, [Bombay: 
N. M. Tripathi Private Ltd. 1969. £2.4s. | 


Ix one of his more gothic moments Mr. R. W. M. Dias wrote that: “The idea 
that the judges represent, as it were, the blindfold figure of Justice, brood- 
ing impersonally over a machine is an illusion that pleases because it fosters 
public confidence. Indeed it is for that very reason that the Illusion is so 
sedulously preserved.” With respect, only a common lawyer could have writ- 
ten such a passage without tongue in cheek. The “fusion” (if such it be) 
of judicial disengagement repels at least as many as St pleases. 

One might have expected that one of the legacies of Empire would have 
been just such fudices ox machina. No doubt this is so in the former 
dominions; though even there to a lesser extent. In the ex-colonial territories, 
the so-called developing countries, such is certainly not the case. In many 
of them, whilst the trappings and formulas of the British courts are care- 
fully preserved, the functions of the judiciary are more dynamic and 
functional. The constitutions of these new societies may be at pains to 
reiterate the hypothesis of the separation of powers but the courts, and 
particularly the supreme courts, play a much greater part (and some might 
consider it a more satisfactory one) in the development of social, economic 
and even political planning. Mr. Menon’s interesting book paints a fascinating 
picture of the Indian Supreme Court playing just that part 

Since -independence the Indian Government has striven to establish a 
workable wages policy; though, inevitebly, in very different terms from this 
country’s ill-fated experiment. In this attempt the Supreme Court has played 
an important part and, in doing so, has not been afraid to attack and to 
destroy if necessary, long-cherished common lew principles. 

“The doctrine” sald Gajendragadkar J. in Rei Bahadur Diwan Badri 
Das and others v. Industrial Tribunal, Punjab 


“of the absolute freedom of contract has to yleld to the higher claims 
for social justice. Take, for instance, the case where an employer wants 
to exercise his right to employ industrial labour on any wages he likes. 
It is not unlikely that in an economically underdeveloped country where 
unemployment looms very large, for industrial work, employees may be 
found willing to take employment on terms which do not amount to a 
minimum basic wage. Industrial adjudication does not recognise the 
employers’ right to employ labour on terms below the terms of minimum 
basic wage. This, no doubt, is an interference with the employers’ right 
to hire labour; but social justice requires that the right should be 
controlled.” 


This approach, exhilarating in its good sense and creative ro is 
typical of the cases that Mr. Menon quotes. And a list of the matters ealt 
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with in the Supreme Court in implementing the generalities of legislation and 
resolution would make strange reading in our law reports: schools for 
workers’ children, the provision of housing, the examination of a company’s 
ability and potential have all been the, to us, somewhat unlikely subjects of 
the court’s rulings. 

Unfortunately the book is rather clumsily put together. There is too 
much oratio obliqua repetition of judgments quoted directly elsewhere. 
Nevertheless the book 1s of genuine interest to the English reader not only 
as a description of a wages policy that, despite almost impossible difficulties, 
appears to be having a modicum of success, but also as showing the part 
that an emancipated supreme court can play in the positive development 
of socio-economic progresas. 

J. B. Crowme. 


HISTORY oF THE Law or CHARITY 1582-1827, By Garrru Jones, 
Fellow of Trinty College and Lecturer in Law in the University 
of Cambridge, Barrister-at-Law, Lincoln’s Inn. [Cambridge 
University Press 1969 xxiii and 270 pp. £8 15s. Od. net.] 


Tais book is divided into two parts: first, there is a narrative account of 
the history of the law of charity from the fall of Sir Thomas More in 1582 
down to the last year of ‘Lord Eldon’s tenure of the great seal in 1827; 
secondly, there are copious appendices, containing (inter aka) reference lists 
of bills and answers in Chancery relating to charity between 1850 and 1601 
(a period to which Dr. Jones also devotes an introductory chapter), selected 
transcriptions of early proceedings, as well as a variety of materiel on 
Francis Moores “Reading” on the Statute of Charitable Uses 1601. This 
is of particular Interest: there is an informative bibliographical note on the 
Cambridge manuscript of the reading, which contains valuable information 
about this method of legal instruction by disputation, and a transcript of 
Moore’s notes and “speech at the beginninge.” The notes include a catalogue 
of the gifts mede at the reading which (in addition to money and wine) 
Included “a fatt shepe and a fatt lambe” from “my sister Apleton.” Al- 
though this agreeable method of rewarding lecturers has fallen out of use, 
the tone of the introductory speech is familiar, containing protestations of 
unworthiness, and gestures of respect to his predecessors “being men of 
the rarest gifts in learning, practise, eloquence and affability, besides their 
great bountey.” There is also transcribed a case, put at New Inn to law 
students, which gives point to Dr. Jones’ remark that the “products of the 
new grammar schools would haye found much of the readers’ learning recon- 
dite and crabbily pedantic,” often (it would seem) designed rather to impress 
the reader’s contemporaries and seniors with his intelligence and learning 
than to instruct the young. This no doubt partiy explains why it was not 
uncommon to find that there was no audience on the reader’s arrival at an Inn 
of Chancery. 

The narrative history is fascinating: one sees the way in which the law, 
several generations too late, responded to scandal and abuse: the Chancellor 
began to interfere in the course of the fifteenth century, when there were 
complaints about the ineffectiveness, corruption and delay of the ecclesiastical 
courta. But abuse continued, and the preamble to the Charitable Uses Act 
1597 complained that charitable funds “have bene and are still like to be 
most unlawfully and uncharitably converted to the Lucre and Gayne of somme 
fewe greedy and covetous persons, contrary to the true intente and meaning 
of the givers and disposers thereof.” The remedy was to set up inquisitorial 
commissions to seek out abuse, by local investigation, and control the proper 
application of funds. Unfortunately, this system broke down during the 
Civil War, and people turned to the information in the Court of Chancery 
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as a more effective way of enforcing charitable trusts. Precisely the same 
complaint was made about investigation by commission as had previously 
been made against the courts; tt was invariably slow and cumbrous. The 
use of commissions under the Elizabethan legislation slowly died out, the 
last being issued in 1787. Unfortunately the hope that the information would 
provide a solution was completely defeated. It had to be presented in the 
name of the Attorney-General, on the relation of a public spirited citisen, 
who might well find himself mulcted in costs, and whose part in the 
proceedings almost inevitebly entailed the making of allegations of gross 
misconduct by neighbours. Henry Brougham in a powerful speech to the 
Commons attacking the inadequacy of this process told of the experience of 
“three most respectable churchwardens” who had taken tt upon themselves 
to seek a remedy for “an enormous abuse” in a parish charity where, out 
of an income of £2,000 only £80 or £40 found its way to the beneficiaries. 
Fight years after putting the case into Chancery no effective remedy had 
been provided, and the churchwardens had been obliged to find large sums 
in costs—one, who had paid out £1,800 exclaimed in answer to questioning 
“Ob, good God, I have a thousand times wished myself out of the world; 
it has entirely ruined me; it had destroyed an excellent business of which I 
was possessed.” Another complained “My heart is almost broken; indeed, 
my nerves are so shaken by the losses which I have sustained in the prosecu- 
Hon of the affair, that I scarcely know what to do; it has been the most 
grievous thing I ever knew. I have a wife and several children... .” Dr. 
Jones? book ends when the nineteenth-century reforming movement was 
getting under way, ultimately leading to the setting up of the Charity Com- 
missioners in their modern form, and at last securing the honest performance 
of charitable obligations. 

In the sphere of administration it can at least be sald that the lesson of 
history has been learned; unfortunately we are still left with the results of 
unassimilated and dimly comprehended eighteenth and nineteenth century 
judicial policy-making in the substantive law of charity. Dr. Jones skilfully 
traces the various influences which conditloned the Chancellors: charity had 
to be curbed so that the heir could benefit. Thus, in cases under the Mort- 
main Act a wide definiton of charity was adopted, so that gifts could be 
held charttable, and thus bad; in cases involving personalty (or other cases 
outside the Mortmain Act) the same desire led to a restricted interpretation 
of chartty, thus (as in Morice v. Bishop of Durham) defeating the gift, and 
ensuring that it went to the donor’s relatives. The judicial technique adopted 
for this purpose was to elevate the preamble of the 1601 Statute into com 
prehensive enumeration of legal charity—something which it was never 
intended to be, and for which it was even less apt in the nineteenth and 
twentieth centuries than it hed been in the seventeenth. The only beneficlaries 
of this osstfied classification are tired examiners, who as a result can ask 
candidates to distinguish between charitable gifts (which must be for the 
public benefit) from other gifts which are merely for the public benefit. 
The question is no doubt as meaningful as our predecessors’ inquiries into 
the number of angels who could be accomodated on the point of a needle, 
and must be assumed to have some Intellectual value, even if its connection 
with the social utility of the enforcement of, and public subsidy to, “ good 
causes” remains (at least to this reviewer) obscure. 

STEPHEN Carrer. 


WrusH Sropies iw Pomare Law. Edited by J. A. ANDREWS. 
[Cardiff: University of Wales Press. 1970. xiv and 178 pp. 
68s. net. | 

Festsohrift fur Idewelfryn Davies could have been one of the titles con- 

sidered (and rejected) for this symposium. It consists of ten essays, edited 
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by Professor Andrews, and published in honour of Professor Llewelfryn 
Davies as he was about to complete thirty years of devoted and dis 
tinguished service to Welsh legal education as head of the law department 
at Aberystwyth. 

The contributors are Lord Morris of Borth-y-Gest, who offers a grace- 
ful tribute to Llewelfryn Davies; Sir David Hughes Parry, who presents 
some intriguing autobiographical reminiscences; and eight others, members 
or former members of the staff of the University College of Wales, 
Aberystwyth, or Welsh academic lawyers. A list of former members of 
the law department at Aberystwyth, included in an appendix, underlines 
the Importance of Aberystwyth as a starting-point in the academic carcers 
of eminent contemporaries. 

Fortunately, the book is no mere work of piety. In its own right it 
is a valuable addition to the literature of public Jaw, the field tn which 
Lilewelfryn Davies’s main interests have lain. Three of the dght academic 
essays have a specifically Welsh content — two on aspects of the legal 
and constitntlonal history of Wales, and one on the government of Wales 
in the twentieth century. None has an overtly nationalist flavour. Most 
of us are far too ignorant of the distinctive features of Welsh constitutional 
development, mainly, perhaps, because integration with England took place 
so early. These essays whet the appetite for further studies. Professor 
Mitchell writes with characteristic discernment and subtlety on govern- 
ment and public law in Scotland. Nationalists may find his dismissal of 
thelr pretensions disconcertngly brusque. Professor Harry Calvert's 
“Northern Ireland — What Went Wrong? is to some extent a sorrowful 
appendix to his Constitutional Law im Northern Ireland. Professor Griffith, 
on “Maud and Senior”, writes what is possibly the best short critique of 
the Report of the Redcliffe-Maud Commission on Local Government in 
England and Mr. Senior's massive minority report. He himself inclines, 
in the interests of efficiency, towards the Senior concept of only thirty-five 
main authorities, but with a smaller number of second-tler authorities 
than Senior proposed. However, the new Government seems likely to 
dispose of both sets of proposals. Mr. David William’s contribution on 
“The Control of Local Authorities” is perceptive and authoritative. His 
surmise that judiclal review of local authority discretlons might well 
expand rather than diminish after a reconstruction of local government 
(with less central administrative control over local decisions) has a ring 
of credibility. Finally, Professor Graham Hughes surveys some of the 
recent highly controversial constitutional jurisprudence of the United 
States Supreme Court. For English (and Welsh) readers it must be the 
most intelligible short account of this absorbing subject yet published. 

It is a pity that the price will restrict sales of this book. Public 
lawyers can hardly afford not to read it 

. S. A. ne STE. 


Tae Scotrisu Desate: Essays on Scorrisp NATIONALISM. Edited 
by Nex, MacConmick. [London: Oxford University Press. 
1970. vi and 160 pp. 885s. net.] 


Toe upsurge of Scottish nationalism in the late 1960s has evoked a crop 
of literature in English — scholarly, polemical or both. If we want historical 
information we can consult Hanham or Paton. For a survey of modern 
government and politics in Scotland we can use the symposium edited by 
J. N. Wolfe. The content of The Scottish Debate is aptly indicated by its 
title. It is an argumentative book: a separatist view is followed by the 
case for maintaining the unlon; federalism, regional devolution and locel 
government reform all have their advocates. What is lacking is any sustained 
analysis of the detailed implications of major constitutional change, though 
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the Editor (on mdependence) and Mr. David Steel (on a loose form of 
federalism) at least adumbrate the problems, and Professor T. B. Smith, on 
law and self-government, sets the Juridical issues gracefully in perspective. 
Perhaps the best thing in the book is Mr. Robert McLaughlan’s tghtly-knit 
general essay on nationalism; and perhaps the most memorable sentence is 
Professor Robert Young’s comment that, on recent form, at a General 
BKlection held in 1970 or 1971, the Scottish National Party might win as 
many as forty of the seventy-one Scottish seats. It may be typical of the 
ambivalence of Scottish natlonaHsts that the Editor, a member of the S.N.P, 
admits to being unconvinced that independence, the main plank in his party's 
platform, is in the best interests of Scotland or Britain. 


8. A. oz ATE. 


Asian Contract Law. Edited by Davin E. Arian. [Melbourne 
University Press. 1969. xiii and 287 pp. £4 5s.] 


Contract. By F. R. Davirs. [London: Sweet & Maxwell. 1970. 
Ivii and 388 pp. Bound £2 ðs., Paper £1 1s.] 


THe Law or Conrract. Third edition. By G. H. TRErTEL. 


[London: Stevens & Sons. 1970. liti and 884 pp. Bound 
£4 10s., Paper £2 10s.] 


SUTTON AND SHANNON on Contracts. Seventh edition. Edited by 
AUBREY L. Diamond, W. R. Conmisu, A. S. GRABINER and 
R. S. Nocx. [London: Butterworths. 1970. cxorxii and 504 
and (index) 26 pp. Bound £8 12s., Paper £2 4s.] 


Asian Contract Law is by eleven authors from Asian countries writing 
under the auspices of the Law Association for Asia and the Western 
Pacific. Their main aim was “to ascertain the major problems that the 


particularly the contemporary irrelevance of traditional and foreign concepts, 


The result is impressive and worthwhile In several ways. Substantial 
chunks of the book throw interesting light on the fate of European law in 
such customary rules and institutions as survive (not 
ut also, for example, het and kootu, moncy-raising devices 
commonly used in Indian and Chinese communities all over Asia even where, 


information; for example, the reason why Japan introduced Europeen 
codes was to show the West that Japan had reached a sufficient level of 
clviHsation to justify revision of unfavourable commercial treaties, and 


Iran adopted European law in the hope of persuading the West to abolish 
capitulations. 
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The book does have faults. Some of these sten from its method of 
composition. The treatment of Indonesian law tends to be aggressive, for 
example in the protestations about selling cars in adat law (p. 77). There 
is a fair amount of repetition, particuleriy in the general discussions of 
Chapters 5-7, It is hard to see what wes gained by analysing standard 
form contracts (ch. 8) separately from exemption clauses (ch. 9). The 
summaries of common law rules are often misleading. It is not doubtful 
(p. 87) whether cross-offers constitute a contract, but certain that they 
do not; it 1s however doubtful (pace pp. 88-9) whether the offerce can 
revoke a posted acceptance by ea faster means of communication. There 
is no mention of the reallam and flexibility with which the courts use 
consideration to enforce seriously meant agreements by means of “ invented” 
consideration. The Israeli tribunal on exemption clauses is recommended 
as a possible solution to the problems of such clauses (p. 151), but without 
reference to its disappointing performance so far. The common law 
approach to exemption clauses is savagely attacked (“incredible,” “sentit 
mental” and “remote” are only a selection of the epithets used on 
p. 129); but exemption clauses are also credited (pp. 145-146) with the 
useful purposes of establishing the terms with certainty and allocating 
risks. The question whether wider intervention by the courts might not 
nulify these advantages is not asked or answered. 

This reader’s basic difficulty with the book is, however, that it proceeds 
on several questionable assumptions. These are: that the Asian countries 
have basically similar problems, those of “modern sophisticated com- 
munities” (p. 86); that the law is an important influence in advancing or 
frustrating alms like “social Justice . . . economic progress... economic 
stability” (p. 85); that the major issues of Asian contract law are “the 
inadequacy of traditional legal concepts to grapple with the problems of 
modern sophisticated communities” (p. 84) and the clash between the 
need for uniformity and the desire for local solutions, But if the similarity 
is social, what have Australia and New Zealand in common with the other 
countries, or Singapore with India? If it is economic, what has Japan in 
common with most of the region? If it is geographical, why have not 
North Korea, North and South Vienam, Laos, 
Burma, Afgbanistan, Ceylon, New Guinea or Fiji been included? Indeed, 
though European law receives page after page of abuse, the legal implica- 
tions of the great regional political alternative, Communism, are not 
discussed, Is not the significance of law as a social or economic force 
overrated In comparison with moral, religious, racial and class factors? 
A Martien reader might discover from this book that Japan had briefly 
occupied certain parts of the region, but he could never guess that the bulk 
of the region has been engaged pretty continuously fn international and 
civil war for a generation, and that these struggles might have more to 
do with social and economic change than the rules of contract. Does 
not life go on untouched by a legal facade unless the law is seriously 
and consistently enforced by powerful state machinery or is for some 
other reason felt to be binding? We are never told how uniformity is to 
be reconciled with local solutions; for example, it is apparently bad for 
Singapore and Malaysia to adopt Anglo-Australian hire-purchase legislation 
while ignoring Awe and koottu (p. 85), but good for Indonesia to attempt 
to impose a unified contract law irrespective of traditional personal law. 

There is thus too much wishful thinking in attempting to see the region 
as a unity with similar problems unsolved only because of the ill-will of 
a few (usually Europeantinfluenced) lawyers. Good points are sometimes 
made about the inappropriateness of perticnlar European rules, for example 
the unsuitability of Balfowr v. Balfour to Singapore conditions. But the 
above-mentioned problems, though occasionally touched on, are not resolved. 
Had thelr implications been worked out, the book would have been very 
different and much better, though certainly harder to write As tt Is, 
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this book has many interesting bits and some useful pieces, but considered 
as a sustained and unified argument it is wrecked by its contradictions end 
unproved assumptions, 

F. R. Davies’ contribution to the Concise College Texts series has little 
originality, and is insufficiently detailed to be used by itself In universities, 
though it might be a valuable introduction to the subject. In practice it will 
probably be used most by students for some professional examination, and 
in this connexion it satisfies at least one test for success: a diligent student 
using only this book should pass. The author’s presentation is clear, his 
selection of euthority is pertinent and he generally offers enough argument 
to justify or make comprehensible the particular rules he states. There are 
some local defects, The example of a conditional gift given on page 80 is 
misleading, since in many situations the court is likely to interpret it as a 
contract, The Misrepresentation Act 1967, s. 4 (p. 91) might be discussed 
more fully. On pages 102-103 a mistake as to the existence of the subject- 
matter is sald to make the contract void if neither party bears the risk; 
on page 106 we find “a contract cannot be rendered void by a mistake 
as to quality.” These statements are not reconciled, yet a mistake as to 
quality may be as important as non-existence and the risk of it may not 
have been borne by either party. It is assumed (pp. 119-1238) that Lord 
Wilberforce stated the ratio of Esso v. Harper's, and that the reasons of 
the other judges are only dicta. This is wrong, as is the criticism of 
Oleveland v. Dartstone for being based only on “dicta” in Meso. The 
discussion of public interests (p. 131) does not mention the new stress 
placed on this factor in Hsso. Re Mahmoud and Ispahawi is twice wrongly 
titled (pp. 128-129). The more recent cases on penalties end hire-purchase 
might have been cited on page 221. 

Treltel’s book has in elght years become established as the leading 
Engilah academic textbook on contract. It ls now over 150 pages longer, 
partly because of characteristically acute commentary on new develop- 
ments, partly because of expansions in the account of the older law. The 
existing framework has not always been sufficiently modified to accommodate 
new law (for example, the restraint of trade section end Hsso v. Harper's). 
The usually helpful sub-headings sre sometimes indulged in to excess; 
thirteen exceptions are stated to the parol evidence rule, but many of 
these are merely species of a broader class or restetements of each other, 
which may mislead beginners. This book is not of course for absolute 
beginners (the first case cited on page 1 is Smith v. Hughes) but for 
everyone else its already great value has substantially increased. 

Sutton and Shannon has lost one editor but gained four; they have 
brought it up to date satisfactorily, without obvious clashes of approach 
or style. The work remains a useful and tnteresting students’ textbook 
within its limitations, of which the chief is the black-letter “articles and 
comment” method of exposition. This is perhaps sulteble when a well- 
drafted code with few exceptions to the basic rules is being discussed. 
It may even have some value when a common law subject which has few 
authorities is being discussed, like the conflict of laws in Dicey’s ttme. 
But the articles approach to the modern law of contract is excessively 
dogmatic, suggesting an unrealistic clarity and an undesirable rigidity of 
application. It also tends to help freese the work. This is always a 
problem whenever the editor is other than the original author. It may 
even be a tolerable evil when the original author's views are of almost 
unique value, like Dicey’s; but when the original authors are lesser men, 
it increases the difficulties of later editors without corresponding advantages. 


J. D. HErpox. 
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THE LEGAL STATUS OF BRITISH TROOPS 
FORMING PART OF THE UNITED NATIONS 
FORCE IN CYPRUS 


Nissan v. Attorney-General ' will probably come to be remembered 
primarily as a case which removed some uncertainty from the law 
relating to the defence of act of state. As a result of Nissan it now 
seems settled that that defence is not available to the Crown so as 
to deprive the courts of jurisdiction to give redress to a British 
subject who has suffered injury to his property by executive action 
of the British government outside British territory.* But that is 
not the only significance of Nissan for it also throws light on the 
legal position and authority of United Nations Forces. The creation 
and activities of such Forces bristle with actual and potential 
legal problems. These problems are by no means exclusively in the 
sphere of public international law but also arise in the sphere of 
municipal law: civil, criminal and military. In this connection 
Nissan is concerned especially with the legal relationships between 
the Crown, the British contingent: im the United Nations Force in 
Cyprus and the United Nations. It is these and related issues with 
which this article will deal.’ 


NISSAN U. ATTORNEY-GENERAL 
During civil strife in Cyprus in 1968-1964 the British, Greek and 
Turkish Governments were instrumental in arranging a cease-fire 
between the Greek and Turkish communities in Cyprus. In order 


_ por 970) AG 170 oe eer mee or [1960] 1 All B.R. 629; 
e discussion of that aspect of the case eco J. G. ColHer ‘‘ Ach of State 

as a defence against « British subject’’ (1968) 26 O.LJ. 102. 

? The discussion will be largely in terms of the English decisions on the 
justiciab oe ee rege eevee eos and ee ts in the light 
of the i enis creating regulating the United Nations Force in 

. For a cmtical discussion of Nissen from the standpoint of (1) the 
general rules of internetiona] daw on tho status of international organisations 
and (ii) the royal prerogative end act of state see D. BR. Gilmour “ British 
forces abroad and ébe responsibility for their ections’’ [1970] P.L. 120 
especially pp. 185-140. 
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to preserve the cease-fire and restore peace the Cyprus Government 
agreed to the creation of a truce force composed of contingents of 
British, Greek and Turkish troops. Part of the British contingent 
took possession of Nissan’s hotel in Nicosia and used it as the head- 
quarters of the British command. In March 1964 the truce force 
was replaced by a United Nations Force. British troops contmued 
to occupy the hotel as part of the United Nations Force until they 
were replaced by Finnish troops in May 1964. Nissan alleged that 
during the occupation of his hotel by British troops (a) in their 
capacity as part of the truce force and (b) in their capacity as part 
of the United Nations Force the hotel and its contents suffered 
damage. Nissan therefore brought an action for a declaration 
against the Crown claiming that he was entitled to compensation 
for the alleged damage which was done during periods (a) and (b). 
It is the claim im respect of period (b) which raises the question 
with which this article will be largely concerned. 


THe UNITED Nations Force iw CYPRUS 

The genesis of the United Nations Force in Cyprus (UNFICYP) 
lies in a resolution adopted by the Security Council on March 4, 
1964, which recommended, with the consent of the Government of 
Cyprus, that such a force should be created. The status and 
authority of UNFICYP were set out in an exchange of letters con- 
stituting an agreement between the United Nations and the Govern- 
ment of Cyprus dated March 81, 1964. The United Kingdom 
Government accepted that agreement by an exchange of letters 
with the Secretary-General of the United Nations on February 21, 
1966.* Questions concerning the status and authority of UNFICYP 
are further elaborated in Regulations which were issued by the 
Secretary-General on April 25, 1964." 

The Agreement and Regulations deal, inter alia, with the settle- 
ment of disputes or claims of a private law character involving the 
Force or its members.’ In so doing UNFICYP follows the prece- 
dents set by the United Nations Emergency Force in the Middle 
East (UNEF) and the United Nations Operations in the Congo 
(ONUC).* The general principles apphcable to this type of case 
are that disputes or claims arising out of contract or otherwise of 
a private law nature to which the United Nations is a party are 
to be settled by appropriate modes provided by the United 


4 The resolution (ESOTO ia TeL a E pean Legal Materials 871 
(1964). For a general eccount of the creation and of UNFICYP see 
The United Nations Foros in ). 
Bee Cmnd. B017, Treaty Bories No. 88 (l ), Aunex L 
e Ibid., pp. 3-6 and Sl 


® See para 83 of the Secretary-General’s Letter to the Forei Minister of 
ce Da 16 and cee W of the Regulations foc UNFIOYP ibid., 
o Beo Howott, United Nations Forces (1964), Chap. § (XIV) and 6 (IX). 
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Nations.** However, claims by Cypriot citizens for damages 
allegedly resulting from the acts or omissions of members of the 
Force relating to their official duties, claims by the Cyprus Govern- 
ment against members of the Force or claims by the Force against 
the Cyprus Government, or vice versa, are to be settled by a Claims 
Commission to be established for that purpose. On the basis of 
past experience with UNEF it might have been thought, mutatis 
mutandis, that Nissan’s claim in respect of the occupation of his 
hotel by British troops qua a part of UNFICYP might have been 
made not to an English court but to UNFICYP itself. In the 
circumstances, however, it is perhaps not surprising that this aspect 
of Nissan’s claim should also have been brought before an English 
court. The more substantial part of the occupation of the hotel by 
British troops occurred before UNFICYP was established when they 
formed part of the truce force. It is not unnatural that Nissan’s 
claim in respect of the first period of occupation should have been 
brought before an English court. Since there was no break between 
the first period of occupation and the second, and since the second 
period was less than half as long as the first,’ it was clearly more 
practical to bring a unified claim in respect of the whole period of 
occupation. Furthermore it was also alleged by Nissan that there 
was a binding contract between himself and the Crown whereby the 
Crown undertook to pay him compensation for the requisition of 
his hotel.** It is again not surprising that Nissan, as a British 
subject, should seek to enforce this alleged contract against the 
Crown in proceedings before an English court. 


THE JUSTICIABILITY OF THE ACTS OF A FOREIGN SOVEREIGN 
At English law the United Nations enjoys not only the capacity of 
a corporate body enabling it to contract, to acquire and dispose af 
property and to institute legal proceedings, but it also enjoys the 
privileges and immunities which are more usually characteristic of 
sovereign bodies and their representatives.1* While it is clear that 
the United Nations is not a state 1° it is also clear that it possesses 
those attributes of statehood which are necessary to enable it to 
function on the international plane.’ On the plane of the munici- 


20 Bee pare. 38 (a) of the Seoretary-Genoral's Letter referred to in note 8 supra. 

11 Ibid., para. 88 (b). 

13 Seo Bowett, op. oit., p. 150. 

13 The fires iod of occupsiion lasted from December 29, 1968, to March 96 
1964 (88 deys), the second from March 97, 1064, to May 5, 1964 (40 days). 

14 Boe pro 18 of Nissan's statement of claim reproduced ab [1969] 1 Q.B. 
e Nissan's olaim in contract was not sustained, ibid., ab pp. 841, 848 


16 Bee an article by the present writer entitled “The United Nations and 
Engtsh Law’’ (1969) 18 1.0.L.Q. 8689. 

16 Beo Ai.-Gen. Y. Nissan [1970] A.O. per Lord Morris et p. 222 and per 
Lord Pearce at p. 223. 


11 Reparation for Injuries Advisory Opinion (1949) I.C.J.Rep. at p. 179. 
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pal law of a member state the privileges and immunities which the 
United Nations enjoys manifest its sovereign attributes. Given that 
the United Nations possesses certain attributes of a sovereign state 
and that UNFICYP is a subsidiary organ of the United Nations ** 
the question arises whether the relationship between the United 
Nations and UNFICYP is the same as that between a sovereign and 
„his troops. 

At various times during the past 185 years English courts 
have been asked to rule on the status at English law of the activi 
ties of foreign sovereigns when acting through the agency of 
British subjects. Some of these cases have concerned the activities 
of British subjects when in the military service of foreign sovereigns. 
The analogy between such cases and British troops forming part 
of UNFICYP is apparent. These cases will now be considered in 
order to discover whether the analogy is valid and thereby to 
discover the true relationship between the Crown, the United 
Nations and the British troops in UNFICYP. 

In 1888, Sir Charles Napier, an officer of the Royal Navy, was 
offered, and accepted, the command of the Portuguese fleet by the 
Queen of Portugal who was at that time engaged in a struggle with 
a rival contender for the Portuguese throne. When in the service 
of the Queen of Portugal, and by her command, Napier seized a 
steam vessel for breaking the blockade along the coast of Portugal. 
The vessel was subsequently condemned by a Portuguese court as 
lawful prize and forfeit to the Queen of Portugal. The owners of 
the vessel brought an action m trespass against Napier in the 
Common Pleas ?* alleging, inter alia, that Napier, by entering the 
service of the Queen of Portugal, had infringed the Foreign Enlist- 
ment Act 1819.2° That Act made it an offence for British subjects 
to engage in the service of a belligerent power at peace with this 
country.2* Judgment was given for Napier, it being held that the 
matter was not justiciable by an English court. Tindal C.J., on 
behalf of the court, said that 


‘no one can dispute the right of the Queen of Portugal, to 
appoint in her own dominions, the defendant or any other 
person she may think proper to select, as her officer or servant, 
to seize a vessel afterwards condemned as a prize; or can deny, 
that the relation of lord and servant, de facto, subsists between 
the Queen and defendant Napier. For the Queen of Portugal 
cannot be bound to take any notice of, much less owe any 
obedience to, the municipal laws of this country.” = 


18 Bee reg. 6, Omnd. 8017, p. t. 

19 Dobree v. Napier (1886) 2 Bing.N.O. 781. 

20 Por the present law see Foreign Enlistment Act 1870. 

21 Napier had elready amticipsted that his conduct might contravene this Act 
tinca when he travelled to Portugal he used the aliss Carlos de Ponsa m an 
attempt to avoid the Act's penakies. See Dictionary of National Biography 
Vol. , et p. 40. 

a3 (1886) 9 Bing.N.O. at p. 796. 
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Dobree v. Napier was followed by the Court for Crown Cases 
Reserved in R. v. Lesley.» The defendant, the master of an 
English vessel, entered into a contract with the Chilean Govern- 
ment to carry from Valparaiso some political prisoners banished 
to England. The prisoners were brought to England against their 
will and subsequently brought charges of assault and false imprison- 
ment against the defendant. The court held that the Chilean 
Government ‘‘ could justify all that it did within its own territory, 
and we think it follows that the defendant can justify all that he 
did as agent for the government and under its authority.” ** Then, 
having referred to Dobree v. Napier, the court added: ‘“ We think 
that the acts of the defendant in Chile become lawful on the same 
principle, and, therefore, there is no ground for the conviction in 
respect of what was done m Chilean territory.” * In 1902 the same 
rule was applied by the House of Lords in Carr v. Fracts Times 
& Co.** The appellant, an officer of the Royal Navy, acting under 
the authority of the sovereign ruler of Muscat, seized British goods 
aboard a British ship within the territorial waters of Muscat. The 
House of Lords held unanimously that since the seizure was lawful 
by the law of Muscat no action could be maintained in an English 
court by the owner of the goods against the naval officer. As 
Lord Halsbury put it, *‘ the question appears to me to have been 
conclusively decided in the case of Dobree v. Napier.’ ?" 

The followmg rule emerges from these three cases: acts author- 
ised by a foreign sovereign and carried out within the jurisdiction 
of that foreign sovereign ere not justiciable by an English court 
even if those acts have been done by a British subject."* It is 
essential to the availability of this defence that the individual was 
at the material time acting on behalf of a foreign sovereign.?® The 
other vital point is that the act must have been committed within 
the jurisdiction of the foreign sovereign. In Dobree v. Napter and 
in Carr v. Fracis Times & Co. the acts took place within the terri- 
torial waters of the sovereigns in question. In R. v. Lesley the 
defendant’s conviction was quashed only in respect of the period 
when his vessel remained within the local jurisdiction of Chile, as 
soon as the vessel reached the high seas Chilean law had no force 
on the British vessel and so the imprisonment of the prisoners 
became unlawful.?° 


23 (1860) 99 L.J.M.C. 97. 

14 Per Erle O.J. ab p. 10L 

25 The conviction wes u hin ee E 
after the vessel had lefs Chilean territory, ibid., a p. 1 

26 [1902] A.C. 176. 

27 Jo1d. at p. 170. Of. Gilmour, loo. cit., at pp. 127, 198. 

38 The rule a lice a fortiori in respect ot the aois of the foreign, sovereign 
himself in his own country. See Duke of Brunswick v. Ki A 
(1848 3 H.L.Cas, 1 and Princess Paley Olga v. Weiss (1929] 1 TKS. 

29 See Hart v. Gumpach (1872) L.R. 4 P.O. 480. 

3¢ Ged alster if the vessel had been Chilean, see (1860) 29 LJ.M.C. at p. 102. 
Cf. Holdsworth, History of Hnglish Law, Vol. , pp. 39-40. 
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The question remains whether the acts of the British troops 
when they formed part of UNFICYP are covered by the defences 
discussed above so as to render those acts non-justiclable by an 
English court. In order to attempt an answer to this question it 
will first be necessary to discover whether the United Nations for 
this purpose is to be equated with a foreign sovereign and whether 
the British troops in UNFICYP were acting on behalf of the 
United Nations. Secondly, it must be determined whether the acts 
of the British troops in UNFICYP were done within the jurisdiction 
of the United Nations. 


THe RELATIONSHIP BETWEEN THE UNITED NATIONS AND THE 
NATIONAL ConTINGENTS DY UNFICYP 


The Agreement and the Regulations for the establishment of 
UNFICYP describe UNFICYP as a subsidiary organ of the United 
Nations.?: Particular reference is also made to Article 105 of the 
United Nations Charter which provides for the enjoyment by the 
United Nations of such privileges and immunities as are necessary 
for the fulfilment of its purposes.?7 On this basis it might be argued 
that it is necessary for UNFICYP, and for the troops of which it 
is composed, to benefit from the sovereign attributes of the United 
Nations so as to enable it to function properly and efficiently. 
Paragraph 28 of the United Nations—Cyprus Agreement indeed 
expressly states that *‘ the Force as a subsidiary organ of the 
United Nations enjoys the status, privileges and immunities of the 
Organisation in accordance with the Convention on the Privileges 
and Immunities of the United Nations.” * 

There is some evidence that the individual identity of the 
national contingents of which UNFICYP is composed is submerged 
and that UNFICYP is an independent sovereign force. The instru- 
ments creating and regulating the Force and providing for British 

icipation im it emphasise ‘‘ the international character of the 
Force.” ™ The members of the Force are ** subject to the instruc- 
tions of the Commander ” °! who ‘“* exercises in the feld full 
command authority of the Force.” ** The Commander is also 
“ operationally responsible for the performance of all functions 
assigned to the Force by the United Nations, and for the deploy- 
ment and assignment of troops placed at the disposal of the 
Force.” > The Force flies the United Nations flag and wears 
“ identifying United Nations insignia.” ** ‘* Members of the Force 


31 See reg. 6, Cmnd. S017, p. 94, 


~~ 


, pare. 4; p. 9, paras. 5 and 8; p. 82, reg. 6. 
reg. ô. 
25, reg. 11. 
38 Ibid., p. 12, para. 21; p. 24, reg. 7 and 8. 
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are entitled to the legal protection of the United Nations and shall 
be regarded as agents of the United Nations for the purpose of 
such protection.” °° ‘In the performance of their duties the 
members of the Force shall receive their instructions only from the 
Commander and the chain of command designated by him.” +° 
Members of the Force are provided with personal identity cards 
“* certifying that the bearer is a member of the United Nations 
Force in Cyprus.” “ 

When Nissan was at first instance and before the Court of 
Appeal the members of those courts were attracted to the charac- 
teristics of UNFICYP which have just been detailed. John 
Stephenson J. quoted extensively from the United Nations—Cyprus 
Agreement and the Regulations for UNFICYP and came to the 
conclusion 


** that on and after March 27, 1964, the British troops derived 
their authority to ran tf the hotel no longer from Her ae Wen 
but from the United Nations and occupied it as ts of the 
United Nations exclusively. From that date, until they were: 
withdrawn from service with the United Nations Force, it no 
longer rested with the British government to say whether they 
stayed in the hotel or left....” 

“ I cannot think,” the learned judge said, ‘‘ that the authority 
of the United Nations over their Force can differ from the authority 
of an mdependent sovereign state over its armed forces.’?“ In 
view of the fact that the United Nations can make agreements with 
states and establish armed forces in their territories, the judge did 
not find that conclusion surprising and so he was of the opinion 
that the status of the United Nations in this context is that of an 
“ independent sovereign state.” © Lord Denning in the Court of 
Appeal came to a similar conclusion: 

** On March 27, 1964, the British troops became part of the 
United Nations Force. They were under the command of the 
United Nations Commander. They flew the United Nations 
flag. They wore the berets and arm flashes to denote they 
were no longer the soldiers of the Queen, but the soldiers of the 
United Nations. They were acting as agents for the United 
Nations, which is a sovereign body corporate. Their actions 
thenceforward were not to be justified by virtue of the royal 
prerogative of the Crown of England. They were to be justified 
only by virtue of the United Nations.” “ 


This view was echoed by Danckwerts L.J. in his judgment,** 
and Winn L.J. agreed with his brethren.*“® 


40 Ibid., p. 20 26. 

41 Ibid., reg. 81. seo . 7 of an Aide-Mámoire issued by the Secretary- 
, 8 International al Matericls at p. 547. 

42 ] 1 Q.B. a pp. 81 : 

43 [bid., et p. 816. 44 Ibid. at p. 31. 

45 Ibid. a p. 845. 4¢ Ibid. at pp. 852, 858. 
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_ The characteristics of UNFICYP which tend to indicate that it 
has the status of an independent sovereign force under the exclusive 
control of the United Nations are not its only characteristics and 
taken on their own tend to give a deceptive picture of the status of 
the Force and the national contingents of which it is made up. 
Of particular significance are the provisions concerning discipline. 
The Commander of UNFICYP has a general responsibility for good 
order and discipline,*’ but he has no actual disciplinary authority 
over the troops assigned to UNFICYP. The Regulations provide 
that while the Commander may make investigations, conduct 
inquiries and require information concerning good order and dis- 
cipline, responsibility for disciplmary action in national contingents 
provided for the Force rests with the commanders of the national 
contingents.‘* Any contravention of the Regulations “ shall con- 
stitute an offence subject to disciplinary action in accordance with 
the military laws and regulations applicable to the national con- 
tingent to which the offender belongs.” * Further, while military 
police, designated by the Commander of UNFICYP, police the 
premises occupied by the Force and may be employed in order to 
medntain discipline, anyone arrested by the military police ** shall 
be transferred as soon as possible to the custody of his own national 
contingent commander °’ pending proceedings in accordance with 
the national military code of that contingent.”° It is also made 
_clear that the power of arrest enjoyed by the military police of 
UNFICYP in no way derogates from ‘* the authority of arrest 
conferred upon members of a national contingent visd-vis one 
another.” "t Thus that axiom of military organisation, namely, the 
interdependence of command authority and disciplinary powers, is 
contradicted by UNFICYP.” While fall command authority in the 
field is vested in the Commander of UNFICYP, he does not possess 
disciplinary authority which remains vested in the national military 
authorities of each contingent. 

A second point of significance concerns the financial aspects of 
the Force. If UNFICYP were a sovereign independent force it 
might be anticipated that it would be financed by the United 
Nations out of funds specifically allocated by the Organisation for 
that purpose. In fact the fimancial obligations of the United 
Nations towards the establishment and maintenance of UNFICYP 
are minimal, The Resolution of the Security Council which recom- 
mended the creation of UNFICYP makes it clear that the Force is 


41 Reg. 18, Cmnd. 8017. p. ®. 

48 Ibid. Members of the Force also remain subject to the exclusive criminal 
Bre pant Bae states. pera. 11 of the Agreement, 

| 10 and reg. 20 (a), ibid., p. 29. 

u Reg. 2, ibid., p % and reg. W (0), ibid., p. 29. 

"° Para. 14 of the UN-Oypras Agreement, ibid., pp. 10, 11 and reg. 15, bid., 

1 Reg. 15, «bid. 

52 See Bowett, op. ot., pp. 548, S44. 
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not to be a charge upon the budget of the United Nations *’ but 
that all costs should be met, in a manner to be agreed upon by 
them, by the governments providing the contingents and the 
Government of Cyprus."* The Regulations underline this and pro- 
vide, first, that the financial responsibility of the United Nations 
shall be limited to the amount of voluntary contributions received 
in cash or in kind © and, secondly, that responsibility for the pay, 
of members of the Force and compensation for death, injury or 
illness attributable to service with the Force shall rest with their 
respective national State.** 

The Regulations also distinguish between UNFICYP as such 
and the troops of which it is composed. Regulation 11 while pro- 
viding that the Commander exercises full command authority of 
the Force in the fleld, states that he is operationally responsible for 
the deployment and assignment not of members of the Force but 
“< of troops placed at the disposal of the Force.” *’ This distinction 
is maimtained by other regulations which provide that while mem- 
bers of the Force wear UN insignia they continue to wear ‘“* their 
national uniform in accordance with ther national uniform regula- 
tions ?? 8; members of the Force remain in their national 
service though subject to the instructions of the Commander of 
UNFICYP **; ‘* promotions in rank for members of the Force 
remain the responsibility of the Participating Governments.” ™ 

When Nissan was on appeal before the House of Lords the law 
lords unanimously regarded these latter characteristics of UNFICYP 
as decisive and were of the opinion that the British troops in 
UNFICYP were not in law soldiers of the United Nations but 
remained soldiers of the Queen.“’ It is submitted, with respect, 
that this view of the status of the British troops which formed part 
of UNFICYP is to be preferred to that expressed by the members 
of the lower courts. The question of the capacity in which British 
troops occupied the hotel after UNFICYP came into existence 
depends on the terms of the agreements creating UNFICYP and 
the regulations issued thereunder. An analysis of those documents 
indicates, in the words of Lord Morris of Borth-y-Gest, ‘* that 
though national contingents were under the authority of the 
United Nations and subject to the instructions of the Commander, 
the troops as members of the Force remained in their national 
service.” *? Lord Pearce similarly observed that the relevant 


53 Is could hardly be otherwise in view of the perennial financial crisis 
the UN. The resolution also anticipated optimistically that UNFICYP 
only be in existence for three months. 

54 See para 6 of the Resolution, loo, oit. in note 4 supra. 

æ See regs. 16 and 19, Omnd. 3017, pp. 26, 37. Australia, for example, made a 
siari contribution of £480,000, eco Bowstt, op. ot., p. 558, note 5. 

isd eae 88, Cmnd. 8017, p. D. 
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letters and regulations ‘‘ show that the Commander of the United 
Nations Force is head in the cham of command and is answerable 
to the United Nations. The functions of the Force as a whole are 
international. But its individual component forces have their own 
national duty and discipline and remain in their own national 
service.” * Lord Pearce also commented on the financial liabilities 
of the United Nations towards UNFICYP and remarked that since 
these were limited to voluntary contributions they were the anti- 
thesis of the United Nations assuming primary financial responsibi- 
lity for the Force.“ 

It would therefore seem proper to differentiate between the 
operational and legal status of the British contingent in UNFICYP. 
In operational terms it was patently part of a unified military 
command under the control m the field of the United Nations 
Commander and those in authority under him. In law, however, 
the British troops remained part of the British national armed 
forces in the service of the Crown. This dual personality is 
inevitable as long as United Nations forces are recruited on the 
basis of national contingents rather than on an individual basis, 
and as long as the vital legal links of discipline and fmance remain 
between the participating governments and the troops which they 
provide rather than between the United Nations and the members 
of the United Nations Force. The authority of the United Nations 
over UNFICYP could only be that of a sovereign body over its 
troops if the governments providing contingents placed them 
unreservedly under the control of the United Nations and the 
United Nations for its part prescribed a system of military law 
which the United Nations would apply to individual members of 
its Force.“ 

This does not, however, justify the generalisation that the United 
Nations is not a sovereign body for any purposes. It is merely a 
conclusion that the legal relationship between the United Nations 
and UNFICYP is not the same as that between a sovereign and his 
troops. 


Tue JuRiIspicrion oF UNFICYP mw CYPRUS 


The second aspect of the status of the British troops in UNFICYP 
centres around the jurisdiction of UNFICYP and the question 
whether the British troops, when occupymg the hotel after 
March 27, 1964, were acting within the jurisdiction of UNFICYP 
in Cyprus. 

The resolution of the Security Council and the United Nations- 
Cyprus Agreement express the terms on which UNFICYP operates 


63 Ibid. os p. 228. 

4 Ibid, ab pp. 238, 224. The other members of the House of Lords wore of the 
same opinion; see per Lord Reid at p. 214; per Lord Wilberforce at p. 287; 
and per Lord Pearson a p. HL 
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in ‘Cyprus. The creation of UNFICYP and its presence in Cyprus 
depends on the consent of the Government of Cyprus as expressed 
in a letter from the Foreign Minister of Cyprus to the Secretary- 
General of March 4, 1964.°* The Agreement refers to the area of 
operations of the Force in Cyprus where the Force’s authority is 
delimited by the Security Council resolution. The function of the 
Force is, in the interest of international peace and security, ‘“‘ to 
use its best efforts to prevent a recurrence of fighting and, as 
necessary, to contribute to the maintenance and restoration of law 
and order and a return to normal conditions.” * The United 
Nations affirmed that m the exercise of this function the Force will 
act m good faith.** In return the Government of Cyprus affirmed 
that it “ will be guided in good faith, when exercising its sovereign 
rights on any matter concerning the presence and functioning of 
the Force, by its acceptance of the recommendation of the Security 
Council that a peace-keeping force be established in Cyprus.’ * 
These mutual assurances of good faith presumably mean that the 
Government of Cyprus undertakes not to act in any way which 
might impede the activities of UNFICYP within the terms of the 
Security Council Resolution. Thus UNFICYP, within those terms, 
is given operational freedom m Cyprus. To this end the Force is 
guaranteed freedom of movement throughout Cyprus, without pay- 
ment of dues, and shall be provided with maps and other informa- 
tion which may be useful in facilitating its movements.”* Equally, 
the Force is given the right to use water, electricity and other 
pubhe facilities.’ And, subject to the demands of the local 
economy, the Government will assist the Force in obtaining equip- 
ment, provisions, supplies and services."* It is clear, however, that 
in the exercise of this operational freedom in Cyprus the members 
af UNFICYP are required to respect the laws and regulations of 
Cyprus and to refrain from any action incompatible with the 
international nature of their duties."? 

Apart from these matters relating to the general authority and 
status of UNFICYP in Cyprus both the Agreement and the regula- 
tions deal with the question of the premises to be occupied by the 
Force which is of particular significance in the context of Nissan. 
Regulation 18 authorises the Commander to establish ‘* the Head- 
quarters for the Force and such other operational centres and 


6¢ Referred to by the S TE in his letter to the Foreign Minister 
of Oyeme of March 81. , 260 Omnd. 8017, p. 7. 

*7 Bee para. 5 of the Security Council Resolution, loo. ot. in note 4 supra, 
and pera. 4 of the Agreement, Omnd. 8017, p. 8. 

6s Para. 45 of the Agreement, Cmnd. 8017, p. 18. 

*® Bee the reply from the Foreign Minister of Cyprus to the Secretary-General 
of March 81, 1984, ibtd., p. 19. 

7¢ Pares. 32 and 88 of the Agreement, ibid., pp. 14, 15. 

71 Para. 84, ibid., p. 1b. 

72 Para. 86, tbid. 

7? Para. 5, ibid., p. 9 and reg. H, ibid., p. Æ. 


182 , THE MODERN LAW REVIEW Vou. 84 


liaison offices as may be found necessary.” "4 Paragraph 19 of the 

Agreement is entitled ‘* Premises of the Force ”’ and provides as 

follows: 

‘* The government [of Cyprus] shall provide without cost 

to the Force and in agreement with the Commander such areas 

for headquarters, camps or other premises as may be necessary 

for the accommodation and the fulfilment of the functions of 

the Force. Without prejudice to the fact that all such premises 

remam the territory of Cyprus, they shall be inviolable and 

subject to the exclusive control and authority of the Com- 

mander, who alone may consent to the entry of officials to 
perform duties on such premises.” ' | 


These premises thus remain within the sovereignty of Cyprus but 
enjoy a status of inviolability and immunity from local process."* 
Therefore, subject to any waiver of immunity, the acts of the mem- 
bers of UNFICYP in or on such premises would be clearly within 
the jurisdiction of UNFICYP and subject to the exclusive control 
and authority of the Commander. 

The question remains whether the hotel, when occupied by 
British troops qua a contingent of UNFICYP, came under the 
terms of this paragraph. As we have already seen the hotel was 
originally requisitioned, by virtue of the prerogative, to provide 
headquarters for the British troops which formed part of the pre- 
UNFICYP truce force. Although the British troops continued to 
occupy the hotel after they became part of UNFICYP (until they © 
were replaced by a contingent of Fimns) it does not appear that 
during this second period of British occupation the hotel was made 
available for their use by the Government of Cyprus. Lord Pearce 
referred to this in his judgment in Nissan. With reference to para- 
graph 19 of the Agreement he said: 

‘ There is no suggestion that the Government of Cyprus 
ever acted on this with regard to the troops with which we are 
here concerned. Nor is there any suggestion that the British 
government ever asked it to do so, or altered the existmg 
situation vis-d-vis the respondent [Nissan] or even requested 
the Cyprus government to take over thereafter his claims... . 
There is no suggestion that, during the second period, the 
United Nations or the Cyprus government continued the billet- 
ing arrangements or that during the second period anybody 
did anything to show that thenceforward the British Govern- 
ment was acting as agent for either the United Nations or the 
Cyprus Government, in respect of billeting, or that they had 
authority from either to do so. Therefore it is clear that any 


T4 Ibid., p. 27. 
Ts Ibd., pp. O, 18. 
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liability to the respondent in respect of these premises must 
fall on those who m fact took and occupied the premises,” 77 

It may be concluded that while, for operational purposes, the 

British troops continued to occupy the hotel after March 27, 1064 

as a part of UNFICYP, in law their presence there continued to be 

justified by the prerogative and not by paragraph 19 of the United 

Nations-Cyprus Agreement. Here again we see the British troops 

existing in two environments: the operational environment in 

which they are under the direction of the Commander of UNFICYP; 
the legal environment in which they remain subject to English law. 

The occupation of the hotel by the British troops when they were 

a contingent of UNFICYP was not therefore in law an act within 

the jurisdiction of UNFICYP. 


CONCLUSION 


Under English law the United Nations enjoys not only the legal 
capacity of a body corporate but also certain attributes of a 
sovereign body. At common law the acts of foreign sovereigns 
are not justiciable in English courts, even where those acts are 
done by British subjects on behalf of a foreign sovereign. This 
defence of non-justiciability can only be successfully pleaded in 
such cases if (a) the acts of the individual in question were done as 
an agent of the foreign sovereign, and (b) the acts were done within 
the jurisdiction of the foreign sovereign. If UNFICYP, as a sub- 
sidiary organ of the United Nations, shares the sovereign attributes 
of that organisation, to the extent that UNFICYP has the status 
of an independent, sovereign force acting on behalf of the United 
Nations, and if the particular acts of the British contingent were 
done on behalf of UNFICYP and within its jurisdiction, then the 
defence would be available and those acts of the British contingent 
would not be justiciable in an English court. 

An analysis of the instruments creating and regulating UNFICYP 
shows that the Force exists in two environments, the one opera- 
tional, the other legal. Operationally UNFICYP is a subsidiary 
organ of the United Nations, established upon a recommendation 
of the Security Council. Its orders come from the United Nations 
via the Commander of UNFICYP, who exercises exclusive control 
over the Force in the field. In law, however, the national contin- 
gents in UNFICYP retain their separate identity and cannot be 
said to be agents of the United Nations. Thus the viability of 
UNFICYP as a military force depends not on legal constraints bul 
on the good faith of the governments which provide the troops. 
Further, while the Government of Cyprus has given UNFICYP 


77 [1970] A.O. at p. 2H. AE EO aao Bee DEn Dy nan 
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a high degree of operational freedom in Cyprus and has agreed to 
provide it with premises free of cost and subject to the exclusive 
control of the Commander, there is no evidence that the hotel in 
question was provided for use by the British contingent in UNFICYP 
in accordance with that undertaking. The British occupation of 
the hotel for the second as well as for the first period continued to 
be justified by virtue of the prerogative of the Crown of England 
so that m that respect the British troops were not acting within 
the jurisdiction af UNFICYP. The two conditions precedent to 
the availability of the defence of non-justiciability are not, there- 
fore, satisiied by the British troops forming part of UNFICYP. 


J. W. Bripcr.* 


* LIB., Li.M.; Lecturer in Law in the University of Exeter. 


IMMIGRATION AND THE CRIMINAL COURTS 


In a recent case at the Central Criminal Court, Judge Alan King- 
Hamilton, Q.C., told a Black Power leader, Peter Martin,’ who 
had been found guilty on two charges of using insulting words and 
behaviour and distributing threatening and insulting leaflets, that 
the courts of Britain were colour-blind. In the United States, 
“ numerous studies have shown that the official punitive policy is 
more frequently applied to law-breaking by Negroes than it is to 
law-breaking by whites.” 2? Hitherto, in Britain, there has been 
little need to face the problem of differential punishment in a 
multi-racial society. But this is the sort of problem with which 
we are likely to be faced in connection with Commonwealth 
immigration into this country. 


Mens Rea AND THE REASONABLE AFRICAN 


A decision of great interest is Wilson v. Inyang.® The accused was 
an African from Nigeria who had lived in England for about two 
years. He was charged with wilfully and falsely implying that 
he was a registered medical practitioner contrary to section 40 
of the Medical Act 1858 (see now section 81 of the Medical Act 
1956). He had recetved the Diploma of the Anglo-American Insti- 
tute of Drugless Therapy, having undergone instruction which 
consisted partly of a correspondence course and partly of practical 
training lasting for six months. The accused conceived that he 
was entitled to use the title ‘‘ doctor °? which he was not. The 
magistrate held that such a belief would be unreasonable in a 
person brought up in Britain, but was not unreasonable in the 
defendant, ‘* because he was an African brought up in Africa, who 
had only lived in England for two years,” and, therefore, he was 
acting honestly. The decision was upheld by the Divisional Court 


1 In December 1968, Mr. Martin had been convicted of threatening to murder 
lice offcers and conspiring to incite others to commit murder and was 
Doin. er in £50 i 
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approached, the police intervened. Times, December 8, 1969 
ing to Butherlend and Cressey the folowing usions have been drawn 
by one or more i (a) negroes are more Mable to arrest than 
whites; (b) negroes have s rete than whites; (c) 
are often more severely than whites; (d) whites are more y 
to receive probation sospended sentences than negroes; (e) negroes 
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on appeal. It is doubtful, however, whether the accused would 
have been so generously treated if he had been arraigned before a 
court in his own country. As Professor Seidman has pointed out *: 
‘“ With rare exceptions, the courts [in Anglophonic Africa] 
have taken the position that since the [Cri l ras which 
they must interpret finds its origins in the English common 
law, the standard against which the individual African must 

be measured is that of the reasonable English man.” 


Thus the defendant in Wilson v. Inyang was in a favoured 
position, for as an African in England he was judged on the basis 
of the reasonable African, whereas the African in Africa is measured 
by the standard of the reasonable English man. 


Carp MARRIAGE AND THE DECENT-MINDED ENGLISHMAN 


In Mohammed v. Knott *® a Nigerian student, a Muslim aged 
twenty-five, who was studying medicine m London, went through 
a potentially polygamous marriage ceremony in Nigeria with a girl 
aged thirteen. According to the law of Nigeria, where they were 
both domiciled at all material times, they were validly married. 
They moved to and cohabited in London, where they were happily 
living together as man and wife until, five months after the 
ceremony, she was taken from him by order of Southwark North 
Juvenile Court. The justices committed the girl to the London 
Borough of Southwark by a fit person order under section 62 of 
the Children and Young Persons Act 1988. The Justices concluded 
that the girl was exposed to moral danger on two grounds: (i) 
that she was not married to the man with whom she was cohabiting, 
since the marriage being potentially polygamous, was not recognised 
by English law; and (ii) that even if the marriage was valid here, 
it would be wrong to allow such a young girl to live with her 
husband: ‘* a continuance of such an association notwithstanding 
the marriage, would be repugnant to any decent-minded English 
man or woman. Our decision reflects that repugnance.’’ * 

The husband’s appeal against the fit person order to the 
Divisional Court was successful. Lord Parker C.J. (with whom 
Ashworth and Blain JJ. agreed) ruled that both grounds of the 
justices’ decision were wrong. He held: (i) (citing Batndai v. 
Baindail " and Dicey and Morris, rule 86), that the fact that the 
Marriage was potentially polygamous did not mean that the 
marriage was not recognised here: on the contrary, it gave the 
girl the status of a wife in England just as in Nigeria, and (ii) that 


4 Robert B. Seidman, ‘‘ Mens Rea and the Reasonable African” (1066) 15 
L0.1.Q. 1185, 1149. 

s 71988] 2 W.L.B. 1446. 

€ Ibid. at p. 1457. 

7 [1046] P. 198. 

® Dicey and Morris, Conflict of Laws, 8th ed. 
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although a fit person order could be made in respect of a wife 
validly married to her husband, for example, where he constantly 
assaulted her, or deserted her,’ or introduced her to drugs or to 
undesirable characters, or did other things which exposed her to 
moral danger, there were no grounds for making the order in the 
case before the court. It could not be said that the girl was 
exposed to moral danger ‘‘ merely because she carried out her 
wifely duties.” ** As for the justices’ repugnance towards the 
marriage Lord Parker said that they had failed to take into account 
the background of the couple. The Lord Chief Justice stated the 
special considerations involved thus ” 1; 

“I cannot myself think that decent-minded English men 
or women, realising the way of life in which this girl was 
brought up, and this man for that matter, would inevitably 
say that this is repugnant. It is certainly natural for a girl 
to marry at that age.. They develop sooner, and there is 
nothing abhorrent in their way of life for a girl of 18 to marry 
a man of 25. Incidentally it was not until 1929 that, in this 
country, an age limit was put on marriage ™. . . it could only 
be said that she was in moral danger if one was considering 
somebody brought up in and living in our way of life, and to 
hold that she is in moral danger m the circumstances of this 
case can only be arrived at, as it seems to me, by ignoring 
the way of life in which she was brought up, and her husband 
was brought up.” 

In a subsequent House of Lords debate various speakers took 
issue with the decision of the Divisional Court.? Baroness Sum- 
merskill thought that it was unwise “ to allow this girl to resume 
cohabitation, in view of the fact that in this country we believe 
that girls of this age should be protected and because this would 
be in my opinion, discrimination on grounds of race.” Baroness 
Emmet suggested that it should be conveyed to countries such as 
Nigeria, that English law allows marriage only above a certain 
age (that is, sixteen), and that this might be a useful condition 
of entry. While there may be much feeling about the need to 
protect children of tender years, it is submitted that it would not 
be appropriate to make the age of a man’s wife a condition of 
entry. If immigrants are accepted to this country, and they are 


* In this case a girl who spoke no English, 
10 [1968] 2 W.L.R. at p. 1459. 
11 Ibid, at pp. 1457-1458. 


12 The of maris o Act 1929, s. 1 (see now Marriage Act 1949, s. 2). The 
ko ested tro anges in tho law. First, $ was enacted that e vahd 
16, and aecondly any marriage to which either was under this age was 


could be contracted both by canon law and at common law if both ries Kad 
reached the legal age of puberty, f.6., 14 in the case of a boy 12 in the 
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married according to the laws, customs and religions of the country 
of which they are nationals, m the interests of comity and racial 
harmony, those conditions should be accepted. We have to have 
some regard to visitors and immigrants to this country who come 
from countries with a rather lower age of consent. As Lord 
Gardiner L.C. pointed out during the discussion of the case,** ‘* The 
most respectable Italian girl can validly marry an Italian in Italy 
at the age of fifteen. If they came here as tourists . . . it would 
be regrettable if the man had to be prosecuted every time he had 
intercourse with his wife.” 

Of course there must be limits to English tolerance of foreign 
customs. A line should be drawn at a certain age for recognition 
(of marriage) purposes.‘* It is suggested that the age of thirteen, 
which at present is the lower age limit of unlawful sexual inter- 
course,?* might be selected. 


UNLAWFUL SEXUAL INTERCOURSE AND THE WEST [INDIAN MORAL CODE 


In Barronet’s Case (1852) 1" an application was made to grant 
the prisoners bail. They were Frenchmen who were being held 
in custody for acting as seconds in a fatal duel. They maintamed m 
doing so they had acted as men of honour, and believed that acting 
as seconds in a fair duel was not punishable here, as it was not 
punishable m France. Refusing to grant a writ of habeas corpus 
Coleridge J. said: ‘‘ Foreigners who come to this country must 
be put upon precisely the same footing as native subjects. We 
could not listen to a native who argued that he was ignorant of 
the law which he had transgressed; nor can we do so for a 
foreigner.” 

The cases show however that on charges of unlawful sexual 
Intercourse, & West Indian is not usually placed upon precisely 
the same footing as a person brought up in England. In R. v. 
Batley ™ the accused pleaded guilty to intercourse with two pre- 
cocious girls aged twelve and fourteen, and was sentenced to nine 
months’ imprisonment. Taking mto account that he was a West 
Indian who had not known that his conduct was unlawful, and 
that he had received such a shock that he was unlikely to repeat 
the offence, the nine months’ imprisonment was varied on appeal 
to a fine of £50. Similarly in R. v. Byfield ** a West Indian aged 
thirty-two had had intercourse with a girl aged fourteen, and was 
sentenced to eighteen months’ imprisonment. Special considera- 
tions in the case were: he had no previous convictions, the girl, 


14 H.D.Deb., Vol. 200, cal. 1822. 
13 I. G. F. Karsten, Onis Marriages" (1980) 89 M.LR. 99, 715. Case note 
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also West Indian, was mature and threw herself at him. The 
Court of Appeal decided to take “ an unusual course and vary the 
sentence to allow his discharge [he had been in custody three and 
a haf months], at the same time warning htm that whatever the 
social customs were in the West Indies, he must in future comply 
with English lam.” * As in Mohammed v. Knott the court in 
R. v. Bailey and R. v. Byfield recognised that the moral code in the 
West Indies differed from that in England, and that in deserving 
cases the court would take this mto account. But, as the italicised 
passage of the decision in E. v. Byfield shows, there is a limit to 
the court’s indulgence. This point is well illustrated by E. v. 
Derrtviere.” The appellant was convicted of assault occasioning 
actual bodily harm. He punched his son aged thirteen causing 
cuts and bruising to his face. He was sentenced to six months’ 
imprisonment. Three concurrent terms of six months’ imprison- 
ment suspended for two years passed in March 1968 for two cases 
of assault occasioning actual bodily harm and one of neglecting a 
child were ordered to take effect consecutively. In the earlier case 
he had assaulted his daughter aged eleven with a stick fracturing 
her wrists. As special consideration it was said that standards of 
parental correction were different in the West Indies where he came 
from and that in the West Indies he would not have been pro- 
secuted. The reasons given by the Court of Appeal in dismissing 
the appeal may well be the standard method of dealing with this 
class of case. The court accepted that immigrants may initially 
find that English ideas on the methods and manner of disciplining 
children are different from what they have been used to, but they 
must conform to English law. If this had been a first offence and 
there had been some real reason for thinking that D either did not 
understand what English standards were or was having difficulty 
in adjusting himself the court would no doubt have taken that into 
account and given such consideration as it could.” However, he 
had had a clear warning in 1968. The assault was of a kind which he 
ought to have known was not acceptable under English law and the 
sentence would be upheld. 

Implicit in the Court of Appeal’s decision is the notion that the 
court’s tolerance must not be taken as carte blanche; that reason- 
ableness is a condition for successful assertion of a different moral 
code; and that cases might arise where a plea of different moral 
code will be shortly rejected. Such a case is E. v. Finlay * where 
the prisoner aged forty had intercourse with the twelve-year-old 
daughter of the woman with whom he was cohabiting. The girl 
became pregnant. The court’s decision as reported in the Criminal 
Law Review was as follows™: it had been argued that the moral 


20 Italics supplied. 

a1 te? Orim.L.R. 556. 

2% As it did in R. v. Roper [1988] Crim. L.R. 212, discussed balow. 
13 71988] Crm.L.R. 209. 
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code in the West Indies from where he came differed from that in 
England, but the moral code of England would not tolerate such 
conduct: three years’ imprisonment was not a day too long. When 
one considers that the position of the prisoner in respect of the girl 
was fairly similar to that of a parent the sentence of three years in 
this case is lenient, since ‘‘ the normal range of sentences in cases 
of incest by fathers appears to be between seven years’ and four 
years’ imprisonment.” * Thus in R. v. Fitzhenry * for one act of 
incest with a ten-year-old daughter, a sentence of six years’ 
imprisonment was upheld. Similarly, in R. v. Daniels ** for incest 
with two daughters aged sixteen and eleven over a period of a year, 
a sentence of seven years’ imprisonment was upheld. 

R. v. Lock?’ and R. v. Skone," both cases of unlawful sexual 
intercourse with girls by defendants brought up in England, furnish 
an instructive contrast to the favoured position of the appellants 
in R. v. Bailey and R. v, Byfield. In R. v. Lock a man of torty- 
three pleaded guilty to unlawful sexual intercourse with a girl of 
thirteen. The court upheld the maximum sentence of two years’ 
imprisonment, commenting ‘‘ for a man of his age to behave in this 
fashion is of course a very serious matter.” The special considere- 
tions that he said he was lonely, that the girl appeared older than 
she was and he became attached to her before he realised her true 
age, were disregarded as mitigating factors. The appellant in 
R. v. Skone, a man of forty-seven was convicted on three counts 
of sexual intercourse with a girl aged thirteen of bad moral charac- 
ter who helped at his shop. The jury made a recommendation for 
leniency, considering he was as much sinned against as sinning. 
The court took the view that having regard to his age he should 
have resisted the temptation and a sentence of imprisonment was 
inevitable despite the girl’s character. The sentence of six months’ 
imprisonment passed by the trial judge was therefore appropriate 
and upheld.”® 

From the judgments in Wilson v. Inyang, R. v. Batley, R. v. 
Byfield, R. v. Finlay and R. v. Derriviere it may be conjectured 
that in future an immigrant defendant can expect differential 
punishment only if he can show: (i) that he did not know that his 
act was criminal under English law; (ii) that if it was morally 
wrong according to English mores, he did not know or did not 
understand what English standards were or was having difficulty in 
adjusting himself; and (iii) that both beliefs and difficulties were 
reasonable on his part. 


24 David Thomas, commenting on R. v. Flaok [1988] Orim.L.B. 889. 

25 [1988] Crim.L.R. 458. 

28 [1085] Orim.L.B. 616. 

a7 [1967] Crim.L.R. 49. 

23 [1987] Orim.L.B. 249. 

29 For similar cases, see D. A. Thomas, ‘' Sentencing—The Basic Principles ' 
[1967] Orim.L.R. 455, 508, 516-019. 
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Two illustrative cases 

In R. v. Dad and Shaf,” assisted by others the appellants took 
a woman from her husband’s home and kept her in a house for 
about a week. They acted in pursuance of a family feud arising 
from the woman’s divorce and remarriage. They were sentenced 
to two and two years’ imprisonment consecutive, for kidnapping 
and false imprisonment. The Court of Appeal took the view that 
conduct of this type and feuds cannot be tolerated, but since the 
gravity of the matter had no doubt been impressed on the appel- 
lants’? community and particularly as the woman had not been 
ij-treated, the court would as an act of mercy make the sentences 
concurrent. Thus the court while refusing to condone this type 
of “ culture conflict,” nevertheless acted on the overriding test 
that initially immigrants may find that English law and social 
customs are different from what they have been used to. It may 
perhaps be added that the court’s approach is not entirely novel. 
In R. v. Esop ™ decided in 1886, although the court held that the 
defendant, a native of Baghdad charged with an unnatural offence, 
could not raise the defence that he did not know he was doing 
wrong, the act not being an offence in his own country, it was 
said: ** Though it is not a defence in law, yet it is a matter to be 
considered in mitigation of punishment.” 

The second illustrative case is R. v. S. Singh and J. Singh.™ S 
pleaded guilty to nine counts of making false statements in his 
income tax return forms, having claimed child allowances for 
non-existent children, and two counts of uttering a forged docu- 
ment and was sentenced to two-and-a-half years’ imprisonment. 
The offences were committed over a period of ten years and the 
underpayment of tax amounted to nearly £500. J pleaded guilty 
to two counts of forgery and two counts of making false statements 
and was sentenced to twelve months’ imprisonment. Evidence was 
given that S was illiterate, but that J was well educated and a 
leading member of his community. On these facts, particularly 
that “ the making and uttering of false documents is serious and 
prevalent,” the court held that it was right that they should go to- 
prison, but in the case of S (the illiterate of the two) the sentence 
was reduced to fifteen months’ imprisonment. The reduction in 
the sentence of S is a clear illustration of the point made in 
R. v. Derriviere that if there had been some real reason for thinking 
that the defendant either did not understand what English stan- 
dards were or was having difficulty in adjusting himself the court 
would no doubt have taken that into account. It seems clear that 
relevant factors in such cases would include the defendants 


3¢ [1068] Orim.L.R. 46. 

31 (1888) 7 O. & P. 456; 178 H.R. 208. 

32 13967] Crim.L.B. 247. Needless to say, the defendants in this case and 
. V. Dad end Shaf were Indians, 
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illiteracy and inability to speak and write good English. Indeed 
such factors were taken into account in R. v. Rapier (discussed 
below), where the court quashed a recommendation for deportation. 


DEPORTATION 


By the Commonwealth Immigrants Act 1962, where a Common- 
wealth citizen to whom section 6 of the Act applies is convicted of 
an offence punishable with imprisonment, the court by or before 
which he is convicted, or any court to which his case is brought by 
way of appeal against conviction or sentence, may recommend that 
a deportation order be made in respect of him. 

In RB. v. Rapier,** the appellant, a native of Grenada, came to 
England in June 1961. During the course of a brawl he struck an 
opponent with a bottle. It was said in mitigation that in his own 
country he would think little of using a bottle. He was sentenced 
to nine months’ imprisonment and recommended for deportation. 
In May 1962 he had been fined for malicious damage to a window. 
The trial judge said that he had repeated his earlier offence and 
having regard to his behaviour and his limited intelligence and poor 
understanding of English he was not suited to live in England. The 
Court of Criminal Appeal took the view that he had not, in fact, 
repeated his earlier offence. The court held that a recommendation 
for deportation was linked with bad behaviour and questions of 
intelligence or understanding of English were irrelevant. The 
offence although serious was not of itself sufficient to justify a 
recommendation for deportation in the case of a young man who, 
particularly having regard to his limitations, had not had sufficient 
time to settle down in England. In other words, the factors which 
m the opinion of the trial judge quahfied the accused for recommen- 
dation, disquahfied him in the view of the appeal court. The appeal 
in R. v. Wilson *° was heard on the same day. Here again the defen- 
dant, a West Indian, attacked wrth a bottle a man he believed had 
struck his girlfriend. He was sentenced to eighteen months’ 
imprisonment and recommended for deportation. Evidence was 
given that he came to England in 1961 as a stowaway and that he 
had worked regularly ever since. The jury made a recommendation 
for leniency as they took the view that he was provoked. The court 
held that although this was a serious offence, having regard to his 
behaviour whilst in England and the circumstances of the offence, 
there was no sufficient ground for the recommendation for deporta- 
tion. Another mstance of quashing a recommendation for deporta- 
tion on appeal occurred in R. v. Choudhury.** The appellant, a 


33 For a ful discussion of d tion under the 1962 Act aah Greenwood, 
A sis under the CommonweakKh Immigrants Act 1962" [1968] Crm. 
34 [1968] Onm.L.R. 219; a Times, eee 16, 1968. 
356 t (1866) Orn Crim.L.B, 18; The Times, January 18 
1964] Crim.L.R. 190. Seo also, B. v. Singh Pees). Orim.L.R. 297, 
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Pakistani, who had lived in England for a number of years, was 
convicted of causing grievous bodily harm to the woman with 
whom he lived. He had a clear record and had worked hard and 
lived honestly since he came to England. In these circumstances 
the court held that, while three years’ imprisonment was not wrong 
in principle, the recommendation for deportation was not justified. 

In R. v. Storer *" the defendant, a native of Ceylon with no 
previous convictions, pleaded guilty to housebreaking and larceny. 
At the time of the offence he was homeless and penniless. The trial 
judge sentenced him to six months’ imprisonment and recommended 
his deportation. The court evidently thought that the appellant was 
deserving of mercy and varied the sentence and recommendation 
to three years’ probation. R. v. Daher ** provides an instructive 
contrast to R. v. Storer. Daher was a poor student whose home 
was in Lebanon. He agreed to smuggle drugs into England in 
return for his fare and money for a holiday in England. He was 
caught on arrival and pleaded guilty to evading a prohibition on 
the importation of drugs and possessing over eleven pounds of 
cannabis resin worth £8,500 and sentenced to three years’ imprison- 
ment and recommended for deportation. The court was of the 
opinion that “‘ it is of the greatest importance in the public interest 
that such crimes should be severely deterred.” It was held that 
a sentence to Borstal training would be inappropriate and a sentence 
of six months’ imprisonment would have to be suspended with the 
result that there would be no deterrent. ‘‘ The sentence was severe 
having regard to his circumstances but the trade of smuggling and 
peddlmg drugs is terrible and dangerous and the courts have a 
duty to do all they can to stamp it out.” The sentence and 
recommendation were, therefore, upheld. 

In B. v. Bashin and Dayal ** it was alleged that D, an Indian 
businessman, imported over 50,000 grains of cannabis by arrange- 
ment with B, an Indian resident in England. B pleaded guilty 
and D was convicted of fraudulently evading the prohibition on 
the importation of cannabis and possessing cannabis; they were sen- 
tenced respectively to four years’ and seven years’ imprisonment, 
and their deportation recommended. The Court of Appeal indicated 
that the importation, possession and distribution of any drugs is 
a serious offence; it held that the sentences were not excessive, 
since * the present case disclosed an organisation to import drugs 
on & large scale for personal gain ”; and that if hard drugs had been 
concerned sentences of greater severity would have been appro- 
priate.“° The defendants in R. v. Francis and Lewis “1 were also 


a7 EFA Orim.L.B. 7%. 


. V. Hussain [1962] Orim.L.R. 712. 
4¢ In R. v. Macauley [1967] Cnm.L.R. 718, where an isolated sale of six tablets 
heroin the court upheld the maximum sentence 


41 [1968] Crim.L.B. 790. 


144 ° THE MODERN LAW REVIEW VoL B4 


engaged in a joint adventure. They were both West Indians and 
were arrested in a café in possession of cannabis. Both came to 
England in 1960. F had no previous convictions, but L had one for 
forgery, one for larceny, one for assaulting a police officer and one 
for possessing cannabis. They were sentenced respectively to twelve 
months’ and eighteen months’ imprisonment and recommended for 
deportation. The Court of Criminal Appeal upheld the sentences, 
but having regard to F’s previous good character and L’s substan- 
tial record the court quashed the recommendation in the case of F 
and upheld it in the case of L. 

While the paramount consideration in the drug cases is the 
public interest, it seems reasonably clear that in other cases the 
relevant factors are the gravity of the offence giving rise to a recom- 
mendation for deportation and the nature and extent of the offen- 
der’s connection with this country. The proposition is plamly 
demonstrated in R. v. Abrahams © and R. v. Jacobs.* In both 
cases black South Africans had been recommended for deportation. 
The appellant in R. v. Abrahams with one previous conviction for 
living on immoral earnings was convicted of wounding with intent 
to do grievous bodily harm. The special considerations in this case 
were as follows: the appellant was a black South African married 
to a white woman, he could not take his wife to South Africa 
because of the legislation there. The court took the view that 
deportation is not normally appropriate for an offender with a wife 
and children in England, especially if as in this case one or more of 
the children are United Kingdom citizens. Accordingly the recom- 
mendation for deportation was quashed. The appellant in R. v. 
Jacobs with no ties with England and with previous convictions for 
serious offences was less fortunate. He came to England in 1952, 
within the space of ten years he had two convictions for assaults, 
three for larceny and two for living on immoral earnings. It was 
submitted for him that as a black person if he were deported to 
South Africa life would not be worth living because of the 
racial discrimination in that country. This mitigating factor did 
not carry weight with the court. Taking into account the appel- 
lant’s bad record and the fact that he had no substantial connection 
with England, the court held that the recommendation for deporta- 
tion was not wrong in principle.“ In R. v. Pringle “ the appellant 
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was a Jamaican, of previously good character, who was convicted 
of wounding with intent, sentenced to four years’ imprisonment and 
recommended for deportation. His wife and child were in Jamaica. 
The court held he had no ties with England, the offence was serious, 
and, therefore, a case for a recommendation. The accused in 
R. v. Hayles ‘* was convicted of robbery with aggravation and 
unlawful wounding. He robbed a man of his wallet and used a 
knife to effect his escape. Previous convictions were for malicious 
wounding (with a knife) and carrying an offensive weapon (also 
a knife). The court held he was properly recommended for 
deportation as he was obviously of bad character. 

R. v. Brook and Waldron ‘* was a case that troubled the Court 
of Criminal Appeal because of the circumstances of the first appel- 
lant. B was a man of twenty-three, and W thirty-six years old. 
Both were West Indians and had no previous convictions. They 
were convicted of robbery with violence under the following 
circumstances: they entered a shop and brutally assaulted an 
elderly shopkeeper and wife and stole £112. The trial judge sen- 
tenced them to twelve and eighteen months’ imprisonment respec- 
tively, and, as one might expect, recommended their deportation. 
The court was clearly of the opinion that the recommendation for 
deportation of W, apparently a man of mature years, was fully 
justified “ not only because of the seriousness of the crime but also 
because he had no real family connections in this country.” The 
court gave anxious considerations to B’s case. The various miti- 
gating factors were: his youth, his good character, both parents 
were dead, and his only living relative, an aunt, lived in London. 
With considerable hesitation the court declined to interfere with 
the recommendation for deportation: ‘“‘ because of the very serious 
nature of the case it was impossible to say there had been an error 
of principle.” “* The broad result of R. v. Brook and Waldron is 
that although the two essential factors to be taken into considera- 
tion in these cases are: (i) ‘“ the seriousness of the crime ” and 
(ii) the fact that the offender had “ no real family connection in this 
country,” both factors are to be considered disjunctively and not 
conjunctively, ie., one factor will suffice to uphold a recommenda- 
tion for deportation. 


48 In R. v. Singh [1988] Crim.L.R. 844, a recommendation for deportation was 
sot aside because it wag very doubtful whether the recommendation would 
be implemented, The accused, a boy of 17, had pleaded guilty to rape. His 
only relative wae his father with whom he lived. The case seems to indicate 
that if the first defendant in R. v. Brook and Waldron was considerably 

ounger and his parents lived here, his recommendation for deportation might 
have been set aside too, 
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The following conclusions can be drawn from the cases on 
deportation : 

(1) There is a strongly retributive element in making and 
upholding a recommendation for deportation. The accused is only 
to suffer this severe penalty if he deserves it. 

(2) If the accused is of previous good character and has com- 
mitted even a serious offence, recommendation for deportation is 
not always justified (R. v. Wilson,“* R. v. Choudhury, B. v. 
Storer ** and R. v. Singh 57). Where the offence is very serious 
(e.g., robbery with violence or wounding with intent) recommenda- 
tion for deportation is not wrong in principle (R. v. Brook and 
Waldron * and R. v. Pringle *). 

(8) If the accused has a record of offences of violence and has 
committed another offence of violence, recommendation for deporta- 
tion is fully justified (R. v. Hayles * and B. v. Broomfield **). 

(4) If the accused is of bad character, but he has a real family 
connection with this country (e.g., his wife and children are here) 
deportation is not normally appropriate (R. v. Abrahams "' and 
R. v. Jacobs **). 

(5) If the accused is engaged in smuggling and peddling of 
drugs, deportation is fully justified, whether or not he has a clear 
record (R. v. Daher," R. v. Walker, RB. v. Francis and Lewis * 
and R. v. Bashin and Dayal **). 


PAROLE 


The release on licence or parole system, as distinguished from mere 
remission, was introduced for the first time into English penal 
practice by Part III of the Criminal Justice Act 1967. The parole 
scheme came into effect on April 1, 1968. The Parole Board m its 
first report ® revealed that *: ‘‘ A prisoner’s likely response to 
generous treatment and his likely behaviour on release from custody 
must be assessed in the light of his past behaviour.” This suggests 
that an immigrant prisoner who by his behaviour has shown com- 
plete disregard of our sexual and moral codes will be considered 
unsuitable for parole. The point being made can best be illustrated 
by the two following cases. The accused in R. v. Alfanso “ was 
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convicted of unlawful sexual intercourse with a girl of fourteen. 
He was sentenced to two years’ imprisonment and recommended 
for deportation. The accused knew his conduct was unlawful as he 
had previously been convicted for indecent assault and unlawful 
sexual intercourse with a girl also of fourteen. The Court of Appeal 
held that it was precisely the sort of case for recommendation for 
deportation. The appellant in R. v. Augustus * pleaded guilty to 
shopbreaking and larceny committed two days after his release 
from prison. He was sentenced to eighteen months? imprisonment 
and recommended for deportation. He had seven previous convic- 
tions for dishonesty. The Court of Appeal upheld the sentence and 
recommendation although he was nineteen years of age and his 
relations were here. It is impossible to say that this type of 
immigrant prisoner will be considered a good parole risk. 


THe Tma Facror 


In R. V. Derriviere, it will be recalled, the Court of Appeal 
indicated that if it had been the appellant’s first offence and there 
was evidence that he did not understand what Enghsh standards 
were, or was having diffculty in adjusting himself, the court would 
have taken that into consideration, which it did in R. v. Rapier. 
The question here is: What period of grace would the court be pre- 
pared to give? It seems that the test would probably be subjective. 
R. v. Rapier points that way. He came to England in June 1961, 
his appeal was heard in January 1068. Thus he had been in the 
country for roughly eighteen months. Having regard to his limita- 
tions the court concluded that he “ had not had sufficient time to 
settle down in England.” Three factors taken into account were: 
(i) he was a young man (ii) of limited intelligence and (ii) poor 
understanding of English. In R. v. 8. Singh and J. Singh the first 
appellant S had evidently been in England for a considerable length 
of time, since his false income tax returns covered a period of over 
ten years. In his case the court apparently took his ilhteracy into 
account. The only proper comment that can be made is that what 
is sufficient time to adjust will depend on the facts of each case, 
and previously decided cases will have little if any value. 


Ractat, VIOLENCE 


As the Notting Hill riots of August-September 1958 show, a situa- 
tion that could easily get out of control is street brawling with racial 
background. That racial violence infrequently occurs in England 
is largely due to the courts’ emphatic and clear policy that such 
conduct must be punished severely. The lead was given by 
Salmon J., who imposed a sentence of four years’ imprisonment 
each on nine youths who had toured Shepherds Bush and Notting 


ce (1960) Crim.L.R. 900. 
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Hill districts of London on the night of August 24, 1958, “ nigger 
hunting.” The learned judge said *’: 
‘© Everyone, irrespective of the colour of their akin, is entitled 
to walk through our streets, with their heads erect, and free 
from fear. That is a right which these courts will unfailingly 
a ates . . . I am determined that you and anyone anywhere 
who may be tempted to follow your example shall clearly 
understand that crimes such as this will not be tolerated in this 
country, but will inevitably meet in these courts with the stern 
punishment which they so justly deserve.” 
The Court of Criminal Appeal took the same position in R. v. 
Devine ** where it refused to interfere with a sentence of four years’ 
imprisonment imposed on the appellant, who with others had 
attacked a middle-aged black man who suffered a cut on his head 
and bruising. The court found that this entirely unprovoked, cow- 
ardly and brutal attack obviously had its basis in racial prejudice. 
The sentence was well merited. In another case, R. v. Taylor,** the 
court upheld a sentence of twelve months’ imprisonment because 
this was proper for a bad case of racial violence, albeit the accused 
was a man of previous good character. 


ConcLUSION 


The above survey is far from exhaustive; however, it is hoped that 
enough has been illustrated to show the admirable and skilful way 
in which the criminal courts have tackled some of the problems 
that confront them in a multiracial and multi-cultural society. 
Whether it be child marriage or child discipline; racial violence or 
deportation; the courts have ensured that criminal Justice is not 
biased against but rather, in appropriate cases, biased in favour 
of the immigrant in England. 
F. O. SHYLLON. 


«7 For the ful tazi of the speech; see Tke Times, eptember 16, T00, t. 
commtal proceedings tho magustrate said Ce an one of the 


would be to grant bail. 
8 (1065) 7 J.P. Supp. 149; [rees] Crim.L.R. 819. 
7 J.P. Supp. 170; [1965] Orim.L.B. 879. See also R. v. Hobday (1065) 
T; [1965] Orim.L.R. 819, arising out of the same incident, 
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80 Donia i t upheld. In R. v. Mooney (1968) 47 Cr.App.R. 248, 
the court upheld four and three years’ imprisonment. 
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THE FALLACIES OF SIMPSON v. THOMSON 


Simpson v. Thomson was a decision of the House of Lords in a 
Scottish appeal which has recently been much referred to in the 
cases. It 1s the progenitor of two doctrines both of which we believe 
to be false. The one concerns subrogation and the other a rule 
propounded by Lord Penzance in relation to the limits of the scope 
of tortious liability. So we will divide our discussion thus. We 
will first examine the actual decision in the case, then we will 
consider the subrogation issue and pass on to the Penzance doctrine. 
Finally, however, we shall also need to add a short discussion of 
proximity and economic loss which are closely connected with that 
doctrine. 


Simpson v. Thomson 


The facts were these. The respondents were underwriters who 
had paid a Mr. Burrell in respect of the loss of his ship Dunluce 
Castle upon her abandonment as a total loss. She had been run 
down and sunk by the ship Fitzmaurice off Lowestoft while en 
route from London to Leith. The collision was due to the negligence 
of the master of Fitzmaurice. The situation was, however, peculiar 
in that Mr. Burrell owned both vessels. After the sinking he had, 
under the relevant Merchant Shipping Acts, paid into court the 
amount of the tonnage liability fixed by these statutes from which 
fund all who had suffered loss (including cargo owners and the 
master and crew of Dunluce Castle) were entitled to claim rateably. 
The appellant cargo owners then resisted a claim by the respondent 
underwriters to a share in the distribution. This raised indirectly 
the question whether the underwriters had a claim against Mr. 
Burrell, so, as Lord Cairns L.C. put it, the essence of the matter 
was whether the former could claim damages from the latter “ on 
the ground that his ship, the Fitzmaurice, had through careless 
navigation run down his other ship, the Dunluce Castle, upon 
which they, the insurers, had paid as for a total loss.” ? 

The Court of Session had decided in favour of the underwriters 
on the principle that upon abandonment for total loss all rights 
of property incident to the vessel should be deemed to pass by 
operation of law to underwriters who thus acquire, as Lord Black- 
burn put it, a “fresh right created ” ? against the errant ship. 
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This notion of a “ fresh right created ” did not, however, commend 
itself to the House. Their Lordships were unanimous m holding 
that no such right could exist since underwriters may also be 
subrogated to the assured’s rights against the tortfeasor m the 
case of partial loss where no question of abandonment arises *: and 
they maintained that the respondents’ only possible ground of claim 
lay in subrogation. They further held that it followed that, since 
subrogation is the ‘‘ transfer of a right of action ” * vested in the 
assured and not a “ fresh right created ” in favour of the insurer, 
since Mr. Burrell could not maintain a claim against himself, there 
was nothing to which the respondents could be subrogated, and 
hence their claim must fail. 

Was this decision just? According to it the rights of an insurer 
are to vary according to whether the ship at fault belongs to 
another person or to the owner of the claiming ship. Such a 
distinction, turning as it does upon the legal identity of one of 
the parties, seems to us archaic °; legalistic rather than just, 
Indeed, Lord Cairns L.C. had obvious doubts. For, addressing 
himself to the distinction,’ he took comfort from the fact that 
the truth of the matter was that everything turned upon the actual 
terms of the policy; which, surprisingly, were not, it seems, before 
the House. If, he argued, by the terms of the policy Mr. Burrell 
was to be indemnified in respect of the negligence of anyone, 
including himself, then the underwriters had paid in respect of the 
very risk against which they had insured, and they had no cause 
for complaint. If, on the other hand, the policy only covered the 
negligence of others, then, claimed Lord Cairns, ‘‘ the underwriters 
should defend themselves accordingly [i.e., should have done so], 
and decline [i.e., should have declined] to pay for the loss.” * [If 
we reject the first hypothesis, which would have disposed of the 
case in limine, and assume, as hypothetically we must, that the 
second one was correct, this remark must appear to be one of those 
Freudian inadvertences which reveal the state of a man’s mind. 
For the House was in fact insisting that the underwriters did have 
to bear the loss. Somehow something was wrong: and Lord 
Cairns ° sensed that it was. 


The subrogation issue 


It is suggested that what was wrong was this. The underwriters, 
it is believed, had in fact a claim in equity against Mr. Burrell 


Ibid. at pp. 202-208, per Lord Blackburn. 

Ibid. at p. 208, per Lord Blackburn. 

This point had been made in the Court of Session by the Lord President: 

sce Simpson's case at p. 263. 

r Bimpton's case stp. 96, 

° It must have been Lord Cairns’ sense of equity that led to his rise to fame; 
he 


for the speed of the latter was «uch t can have had li time to 
reflect upon principles. 
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which was maintainable against him without recourse to subroga- 
tion. This right is connected with subrogation as substance to 
shadow; for it is the equity upon which subrogation is based. 
Subrogation ?° is a means to an end, and not a right in itself: it 
is either a piece of machinery which enables equity to make use 
of the common law to vindicate an equitable right or it is a concept 
(and no more), a fiction from the realm of “ as if,” which only 
serves to define the nature and extent of an equitable right. It is 
just the pretence of putting a man “in the place ” 1 of another. 
But the equity which calls it to life stands on its own feet, resting 
on equitable principles. Hence this equity is broader-based than 
the need for the subrogation idea. Subrogation presupposes three 
parties, one entitled, another Hable and a third “ first liable ” ™ 
against whom the one entitled may claim because he has an equity 
to that end. The equity, however, bemg a thing of its own does 
not depend upon the accident of the presence of some third party 
against whom one has to borrow “‘ shoes ” to “‘ stand in ”; it 
may.also arise where no more than two people are involved. In 
such a case subrogation becomes not merely a superfluous fiction— 
a piece of * as if ”—but something simply irrelevant. Stmpson’s 
case was a case of the latter kind. 

Having stated our thesis we must try to substantiate it. And 
first we must examine the nature of the equity upon which subroga- 
tion is based. For the most part the authorities are laconic. 
For example, in the early cases of Harris v. Lee ® and Marlow 
v. Pitfield >? we find only a statement of the expression already 
used that the plamtiff may ‘“‘ stand im the place ”’ of a creditor: 
no reason for this is given. In Randal v. Cockran ™ (which, being 
a decision of Lord Hardwicke’s may be treated as seminal) the 
facts were that plaintiff underwriters had indemnified certain ship- 
owners in respect of loss sustained by capture of their ships by 
the Spaniards. The Crown, having granted general letters of 
reprisal and prizes having been captured, the question was, could 
the underwriters claim a proportion of the prize money in the 
hands of the prize commissioners? Lord Hardwicke boldly confirmed 
that they could, saying that they had ‘‘ the plainest equity that 
could be ” 1*; no more. 


10 Whatever the doctrine may have owed to the civil law its modern attributes 
derive from English equity. 

11 This phrase occurs St ut abel ee eS: Leo (1718) 1 P.Wms. 
482 and Marlow v. ‘Pitfeld (1719) 1 P.Wms. 588. 

13 Tord Mansfield’s expression: Mason v. Jeno Ms A ipui las 61, 64. 
The case deserves immortality if only for Lord remark : 

‘The facts of this case lie in a narrow compass. The are ent turns much 

on wani of precision, es most arguments do.' Worthy of Bamuel Johnson? 
Proof that “much may be made of a Scotchman, if he be ocught young '’! 

18 Swpra, note 11. Both cases concerning necessaries supplied, in the one to 
a wife, in the other to an infant. 

14 (1748) 1 Ves.Ben. 8. 

18 Ibid, 
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What then was this ‘‘ plainest equity ’’ ? The learned Reporter 
ventured a side note and perhaps he had a clue: “* Insurer after 
satisfaction stands in place of the assured as to the 
[sic], and restitution in proportion for what he paid.’?** And 
there are further clues; but before we discuss them it must be 
stressed that subrogation cases always rest upon “* satisfaction ”’ 
made: thus Lord Hardwicke rules that ‘‘ The person originally 
sustaining the loss was the owner, but after satisfaction made to 
him, the insurer.” '* So the right in equity arises upon the payment 
of money and it arises, albeit in embryo, at the moment of payment. 
What calls subrogation into play is therefore the fact that a benefit 
hes been conferred upon another. And, if we look, we find that 
it arises from one or the other of two sets of circumstances. In 
the one kind of case the facts are that the person paid has, for 
one reason or another, become entitled to a benefit over and above 
the benefit of the payment he has received: as for example the 
case of the shipowner who, being insured and paid, has a right 
of redress against the ship at fault. In the other kind of case the 
facts are that a person who has done a wrong will, but for the 
equity, go quit of his wrong as the result of the payment; as if, 
for example, a shipowner, having been indemnified, were to refuse 
to sue the ship at fault, or a tradesman having been paid by a 
deserted wife from moneys supplied to her by the plaintiff for the 
purchase of necessaries were to fail to sue the husband. 

Such being the circumstances in which subrogation may be 
resorted to, we may turn to the cases to find out why; and this 
will explain the nature of the equitable right we seek. In the first 
type of case the basis of this right is no more than the ancient 
principle of equity that a man shall not have his cake and eat 
it—** have his interest and a collateral advantage besides,” !" or, 
to be more germane in the case of indemnity insurance, it is an 
example of the rule that equity frowns upon ‘“‘ double indemnity ”’ '* 
or ‘* double satisfaction.” In the second type of case the equity 
rests upon Lord Mansfleld’s view, to which we have already 
referred, that the ultimate loss must be made to fall upon the 
party ‘ first liable.” And this was his ruling in Mason v. Satne- 
bury ° where underwriters had paid the owner in respect of 
damage to his house (sustained in the Gordon riots) and he allowed 
them to be subrogated to the owner against the hundred which 
was, by statute, lable for the riot damage. Thus one sees that the 
equity is, as the learned Reporter ** divined, a right of “ restitu- 
tion ”? or, more succinctly, one based upon unjust enrichment or, 
which is the same, the reaping of an unfair advantage. 


16 Italics ours. 

1T Jennings v. Ward (1705) 9 Vern. 520. 

18 See 6.g., Darrell v. Trbbite (1880) 5 Q.B.D. 560, 567; per Thesiger LJ. 
19 Supra, note 19. 

30 In Randal’s case. 
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Having satisfied ourselves as to the nature of the right which 
underlies subrogation we now need to look more closely at the 
ways in which subrogation is used. We have remarked that it is 
(or has been) used as a piece of procedural machinery; it is, and 
has been, used where it is superfluous; it is, and has been, used 
where it is simply irrelevant. The first use was fictional, but 
harmleas; the second use is fictional and dangerous; the third use 
is redundant and deadly. 

As to the first use. It was procedurally necessary as long as 
equity and common law were administered apart. If the advantage 
which the party paid had gained were a bare right to damages 
it was essential to cross Westminster Hall from Chancery to Bench, 
since common law alone would vindicate such a claim; equity 
thus used common law as its handmaid by adopting a procedural 
fiction. 

As to the second use. This is typified by Randal v. Cockran. 
If we return to Lord Hardwicke, we find that at the end of his 
judgment he treats the situation as one in which the owner has 
“ assigned his interest, as it was in effect.” *! Of course there 
was no question of assignment, the case was one of a bill in equity, 
all parties and things before the court, common law uninvolved, 
and the issue was whether a trust was to be imposed as between 
commissioners and underwriters. Indeed, ‘‘ in effect ’? was here, 
perhaps a dangerous lead from an eminent source: an excursus 
into *‘ as if.” Here subrogation becomes a source of danger, for 
it comes to be thought that the “ plainest equity that could be,” 
which arises upon ‘“‘ satisfaction made ”?” and the common law 
right of the owner (which rests upon the letters of reprisal) are 
one. They are not. The common law right only defines the scope 
of the equity, because the insurer must gain no greater or less 
advantage than that to which the assured is entitled. 

As to the third use. Subrogation has been invoked, as it was 
in Stmpson’s case, where there is no third party involved. This 
is an absurdity, for as we have remarked there can in such a case 
be no ** shoes ” for the plaintiff to borrow. The fact is that in 
such cases what is involved is not subrogation but the underlymg 
equity; and to evoke subrogation will certainly cause confusion 
and may breed injustice. 

As to the confusion, we need only refer to Castellain v. Pres- 
ton ™; a decision which, though at least partially just in result, 
must have puzzled every student of law. It will be recalled that 
the facts were that between contract and conveyance a house was 
damaged by fire. That the house was insured and that the insurers 
paid the vendor for the damage. That, the risk being on the 
purchaser, it was held ° that he was not entitled to the benefit 


21 Reandal’s case, ef p. OD. 
22 (1888) 11 Q.B.D. f 23 Rayner v. Preston (1881) 18 Ch.D. 1. 
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of the insurance moneys by way of reduction of the purchase price 
or otherwise. And that the issue was whether the insurers could 
be recouped in equity from the vendor in respect of the insurance 
moneys paid. The decision was in favour of the insurers. Clearly 
on these facts this decision should have been based upon ‘‘ the 
plainest equity ” arising from double indemnity. Unfortunately, 
however, in the court of first instance * subrogation was invoked. 
With excellent logic Chitty J. thus decided that the claim must 
fail since there was no right (the money being in the pocket of the 
vendor) to which the insurer could possibly be subrogated—an 
echo of Stmpson’s case. On appeal, however, Brett L.J.** rightly, 
we think, favouring the insurers, managed to vindicate them. This 
he did, in a judgment which has by mischance become classic, 
and could only do—since he too assumed that the question was 
one of subrogation—by distorting the definition of subrogation 
so as to cover the case. He defined it so as to include “ every right 
of the assured, whether the right consists in contract fulfilled or 
unfulfilled, or in remedy for tort capable of being insisted on or 
already insisted on.” 7° This is putting the cart of subrogation 
before the horse of the equity which motivates it: the cart has 
swallowed the horse. What Brett L.J. was really defining was the 
equity and not, as he purported to do, subrogation. Justice done 
but mental confusion perpetuated: subrogation, once more, was 
here simply uncalled for. The decision requires only two further 
comments. First, as Brett L.J. himself indicates,” it is, as a 
purely technical question of equity, difficult to define exactly what 
it was that the insurers were entitled to: their claim was not 
technically to the insurance moneya—though the amount of them 
defined it—it was to the amount of the “ collateral advantage ”’ 
the vendor had obtained. But equity ‘ looks to the substance 
rather than the form ” and is not to be cheated by technicalities 
of definition. It may also be remarked that, if equity here really 
intended to ‘* do equity,” as it enjoins others to do if they ‘* seek ”’ 
it, if we take the facts as a whole the benefit ought perhaps properly 
to have been split between insurer and purchaser—but precedent 
has palsied the freedom of equity’s hand. 

We have been bold enough to assert, therefore, that Preston’s 
case was a source of confusion; but in the maim not of injustice. 
Yet we would suggest that Stmpson’s case was quite another 
matter: for by invoking subrogation where, there being no third 
party, it was irrelevant, it produced an unjust result. We would 
venture the opinion that had Lord Mansfield been seised of it he 
would have decided for the underwriters upon the ground that 


24 (1882) 8 Q.B.D. 418. The Maamees of Chitty J. and Brett L.J. suggest serious 
personal conflict between the , : 

25 Whose judgment may be taken as the leading one. 

36 ne case at p. 386. 
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Mr. Burrell, being at fault, was the “ party first liable’; and 
that payment of the insurance moneys raised an equity in favour of 
the underwriters so as to deprive him of the advantage of going 
free for his wrong. And we would follow Brett L.J. by looking 
to the substance rather than the form, and measuring the amount 
recoverable by reference to the amount of the insurance moneys 


paid. 


Lord Penzance’s rule 

Beside basing his claim on subrogation counsel for the under- 
writers in Stmpson’s case also sought to establish that they had 
a common law claim in negligence against Mr. Burrell in respect of 
the carelessness of the master of the Fitzmaurice. This argument is 
only mentioned by Lord Penzance,™ but it elicited from him a 
statement of law which has since become dogma and which has 
been much to the fore of late.” He remarked that ‘‘ They [the 
underwriters] contended ’’ that ‘‘ by virtue of the policy which 
they entered into in respect of the ship ” they “ had an interest 
of their own in her welfare . . . inasmuch as any injury ... sus- 
tained by her would indirectly fall upon them as a consequence 
of their contract; and that this interest was such as would support 
an action by them. ...” °* He then continued, in a much quoted 
passage : 
‘ The principle involved seems to me to be this—that 
where d is done by a wrongdoer to a chattel not only 
the owner of that chattel, but all those who by contract with 
the owner have bound themselves to obligations which are 
rendered more onerous, or have secured to themselves advan- 
tages which are rendered less beneficial by the damage done 
to the chattel, have a right of action against the wrongdoer 
although they have no immediate or reversionary property 
in the chattel, and no pos right by reason of any 
contract scree the chattel itself, such as a lien or by 
hypothecation. is, I say, is the principle involved in the 
Respondents’ contention. If it be a sound one, it would seem 
to follow that if, by the negligence of a oer, goods are 
destroyed which the owner had bound hi to supply to a 
third person, this person as well as the owner has a right of 
action for any loss inflicted on him by their destruction.” 31 


His Lordship then went on to illustrate how similar claims 
could be made in personal injury cases where a third party (such 
as a doctor who agrees to look after a patient for an annual Jump 


18 The piratical disguise conceals of course the familiar figure of Baron Wilde. 

49 e.g., in Weller £ Co. v. Foot and Mouth Disease Researoh Institute [1965] 
1 Q.B. 560; Hlectrochrome Ltd. v. Welsh Plastics Lid. [1968] 2 All B.R. 205; 
Margarine Union G.m.b.H. v. Cambay Prince Stsamship Co, Ltd. [1969] 
1 Q.B. 219. 

3° Simpson's case at p. 280. 

31 Ibid. 
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sum) has an interest in the safety è? of the injured person; and he 
continued: ** Such instances might be indefinitely multiplied, giving 
rise to rights of action, which in modern communities, where every 
complextty of human relation is daily created by contract, might 
be both numerous and novel.’?* To recognise such rights, he 
explained, would be opening the door to far too much and he 
concluded, against the underwriters, that an action m a case lke 
the present, could only lie ‘‘ in the name, and therefore in point 
of law, on the part of one who either had some property tn, or 
possession of, the chattel injured.” ** It was thus subrogation or 
nothing; hence, subrogation having failed,—nothing. 

It is believed that this rule of Lord Penzance, which has not 
been entirely unquestioned,” rests upon fallacy; that it has pro- 
duced unnecessary complication m the law; and that it has some- 
times been a source of injustice. 

First as to the fallacy. It lies in the belief that where, for 
example, claims are involved by both a shipowner and an under- 
pens against a wrongdoing ship these claims are based respectively 

c6 right,” ‘6 property, 22 66 interest” or *' possession > on the 
one hand and ‘“‘ contract °’ on the other; and that on this basis 
a valid distinction can be made between the two. The fact of the 
matter is that the distinction is arbitrary because both claims lie 
in Case which rests not upon the doing of a wrongful “ act,” nor 
yet upon infringement of a ‘‘ right,” whether proprietary, posses- 
sory or contractual, but upon damage done **—loss caused—and, 
in its modern guise, damage done negligently. Loss creates right, 
not right loss; the principle of hability for foreseeable injury is a 
dynamic one capable of apphcation to circumstances of all kinds. 

It is thus no ‘surprise to find that, in denying the underwriters’ 
claim, Lord Penzance invokes a fear of the ‘f numerous and novel.” 


33 Of course this is not in fact the ‘‘interest"’ ‘‘ attacked.’’ The callous lesch 
is not “' interested "’ in the patients’ a but in keeping his costs down—and 
he claims in respect of the mcrease in +h 

33 Simpson's case, at p. 200. 

34 Ibid. Italics ours. 

30 Thos in La Sooudtd Anonyme do Remorquage à Hélices v. Bennetts [1911] 
K.B. 248, 249, Hamikton J. (Lord Sumner to be) while applying the Penzance 
Tole and the old conception of proximity (see below) the intiff’s 
claim says '.. . I oan understand thet ae Dr erence 
by the defendant with the plaintiff's contractual s with a party 
as a ground of astion in their favour... .'' In Hltott Steam Tug Co. L 
v. The Controlar [1922] 1 K.B. 127, 140 Scrntton L.J., while 
again restating Penzance rule, sums up: *. . . the common law ‘rightly 
or wrongly does not ht to sne for i injury to e merely contractual 
right.” The fact that both tod Sumner and Serutton L.J. should have 
doubts about any rule of common law gives food for thought. See also 
Morrison 8.9. Co. Lid. v. Greystoke Castle (Cargo Owners) [1047] A.C. 265, 
280, per Lord Roche. 

36 The error is that of The Winkfeld [1902] P. 49. Collins M.R. there bundles 
a claim in Case unceremoniously under a rule appropriate to trespass and 
conversion which are re ively, whatever their form, criminal and reiper- 
secutory in substance. result of the decision is, nevertheless, sensible 
if it be treated as EFA to the peculiarties of bailment. 
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For this is the weltworn cry wherever a plaintiff seeks, through 
Case, to establish new rights. It was heard in the dissenting judg- 
ment of Coleridge J. in Lumley v. Gye ?" where he stood alone in 
seeking to stem the tide of new Jaw; and it was also heard from 
Lord Abinger C.B. and Alderson B. in unison in Winterbottom v. 
Wright. Indeed, the fallacy in that discredited ** case—that the 
contractual right of the Postmaster-General precluded a tortious 
claim by the luckless coachman—was one with the ruling of 
Lord Penzance. 

The dogma is therefore faulty at base and, this being so, courts 
which have felt constrained to apply it, and have yet succeeded in 
avoiding injustice, have been forced to resort to circuitous reasoning. 
Thus, for example, in The Okehampton *° where the question was 
whether the plaintiff charterers could sue in respect of their loss 
of freight money arising from destruction of cargo by collision at 
sea, Hamilton J., m finding for them, was bound by the Penzance 
doctrine to treat their claim ** as one for loss of the cargo itself 
based upon the fact that, through signature of bills of lading, they 
were in the position of bailees. This was of course not the essence 
of their claim, which m fact lay m Case for loss of the freight. 
Similarly, in The Greystoke Castle“ the House of Lords, in 
deciding that cargo owners can claim direct against a wrongdoing 
ship for payment of general average contribution, wisely eschewed 
the dubious doctrine of “common venture ” but, since they 
accepted the correctness of the Penzance rule, found themselves 
constrained to justify a claim in negligence based upon foreseeable 
loss by reference to the supposed peculiarities of international 
maritime law. The moral is ‘“‘ Tell a He (the Penzance rule) and 
you will be forced to tell another (bailment, maritime Jaw) if you 
wish to avoid the results of it.” And the lie can hit the other way: 
for example in Weller v. Foot and Mouth Disease Research 
Institute ® it is not unfair to assert that Widgery J., in comig 
to what we would consider a just decision, found it necessary to 
create some imaginary cows grazing in the vicinity of the Institute 
in order to have them killed by the escaping virus. This was done 
to call in aid the Penzance rule (which requires destruction of a 


#7 (1858) 2 Bl. & Bl. 218. See per Coleridge J. at p. 258: ‘'. . . uf we go the 
first step we can show no reason for pig ing fifty.” 

38 (1842) 10 M. & W. 109. rd Abinger expresses his fears at once: 
‘We ht not to permit a rar As upon this subject, for our doing 
so might be the means of letting in upon us an of actions.’’ Alderson 
B. (p. 118): “The only safe rule is to confine the right to recover to those 
alin anler ilo the “cane: ae .'' etc, as 
repeated by erent fl J. Tho sa SA ubiquitous: ". . Buits would 
ahah be multipli Denman O.J. in Hastwood v. 

om (1840) 11 Ad. k El. 438, 451. 

39 Be se be (or M'Alister) v. Stevenson [1982] A.C. 552. 

40 [1918] P. 178. 

41 Reliance being placed, of course, upon The Winkfleld. 

42 Mornson S.S. Co. Ltd. v. Greystoke Castle (Cargo Owners), supra, note 85. 

43 Supra, note 29. 
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chattel) to justify a decision which was fully justified on other 
grounds. 

The Penzance rule thus leads to tortuous reasoning—that is 
undesirable, but not disastrous. But denial of justice is disastrous. 
When this occurs is a matter of opinion; but we have little fear 
of alleging it in relation to the following facts. First, suppose 
ship A to have ship B in tow, and suppose ship C to sink ship B. 
Why should A not be able to claim against C in respect of the loss 
of towage? “* Secondly, suppose a shipper to fail to fumigate the 
hold of his ship with the result that it becomes infested with insects; 
then suppose cargo to be damaged by these insects and a buyer of 
the cargo to whom property passes at (but not before) delivery at 
the port of arrival to suffer loss as a result.*° Why should the 
buyer not recover in negligence against the shipper? The Penzance 
rule, however, dictates a negative answer in both these cases. The 
latter is especially instructive. The decision ‘* was based upon 
a series of cases where goods had been lost in the course of transit 
and the question was who could recover from the carrier, consignor 
or consignee. The answer which appeared upon the surface of these 
decisions was, in accordance with the Penzance rule, that he who 
had the property in the goods at the time of the loss could recover 
to the exclusion of the other party, who had a bare contract right. 
Of course this normally will be so; but not because the right to 
sue is confined to the person having the property. The reason that 
it will be so is that he who has the property bears the risk of loss 
and property and risk normally pass together. Once split risk *’ 
from property, however, and let it pass to the buyer before the 
property passes—and before the time of the loss—then the truth 
comes out. The claim lies in him who suffers the loss.“ The only 
importance of the property right is that in a normal case it fixes 
the incidence of risk and loss. 


ti Bennetts’ case, supra, note 83. If it be said that to allow the claim would 
break the oft-repeated ‘‘dootrine’’ that ligent interference with a 
contractual rights us not actionable, reflection will show that no such doctrine 
exists. Is ıt seriously to be contended that a man who, knowing of a contract, 
procures the breach of it or renders Wat algae ce ae ae by destruction 
of the subject-matter, can escape li y proving t procurement 
or the dao laa were done indie Herald Construction Co. Lid. 
v. Lowthian [1966] 1 All E R. 1018, which though it is not quite on this 
point, comes very near to it. 

45 Margarine Union case, supra, note 2. 

48 The goods being damaged in transit and not dost, but damaged 
with no opportunity of mspection into the hands of the buyer, one would 
have onp that, but for the Penzance rule, Donoghus v. Stevenson clearly 
applied. HoskiH J., however, ht otherwise since he treated the neghgence 
as if it were an isolated act aki place in Indonesia. 

47 Roskill J., however, thought the incidence of risk was something irrelevant, 
as being a matter purely between the parties to the sale. 

48 This proposition is implicit in the judgments of Lord Kenyon C.J. and Lawrence 
J. in Dawes v. Peok (1700) 8 Term Hep. 980. 
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Proatmity and Economic Loss 


Having sought to show that Lord Penzance’s rule is analytically 
unsound we must now examine two other grounds by which, 
whatever its faults of analysis, it might be thought to be justified. 
The first’ concerns proximity, the second economic loss. 

First as to proximity. The need to restrict tortious hability 
by reference to closeness of relationship between wrong done and 
injury inflicted is, of course, nothing new that starts with Heaven 
v. Pender * and Donoghue v. Stevenson; it is basic to the whole 
notion of tort. It is a need which, one way or another, has to be 
met wherever there is nothing about the nature of the wrong itself 
which, whether as a matter of conscious policy or not, supplies it. 
Thus, for instance in torts, such as conversion, which are relpersecu- 
tory ** in substance and only tortious in form, the element is 
supplied by the fact that the issue between the parties must 
inevitably be confined to the chattel pursued. And to give only 
a few other examples, many ‘torts have, as it were, “ built-in ” 
proximity rules: private nuisance, which lies between neighbours; 
trespass, which must be direct; deceit, which rests upon the fact 
that the statement must have been known to be relied upon; 
ability of occupiers to visitors; and, indeed, the wrong of breach 
of contract which, through consideration, posits “ loss /reliance.” 
But wherever the element of proximity is not thus supphed it is 
always an essential one to be faced. The difference between the 
former law and the law as it is since Lord Atkin’s “‘ neighbour ” test 
has gained acceptance is that whereas formerly lack of proximity 
was simply a negative"! bar to a claim as in Ashley v. Harrison,” 
where Lord Kenyon remarks that the injury is ‘€ much too remote ™ 
to be the foundation of an action ’’—it is now both a means of 
negative exclusion and also of posttive inclusion by reference to 
what is close and direct, and thus “ foreseeable.” We may there- 
fore, if we please, treat the Penzance rule as a “ proximity ” rule 
of the old-fashioned kind; a negative restriction upon the scope 
of liability; and as such it may stand on its own feet—justified 
by its exclusion of the “‘ numerous and novel.” ** But, of course, 
if we view it in the light of modern law, but for the Penzance 
rule, the underwriters in Stmpson’s case would, in terms of reason- 


4° (1888) 11 Q.B.D. 508. 

50 See above, supra, note B8. 

51 This is how if is used by Coleridge J. in Lumley v. Gye (supra, note 87); 

Blackburn J. in Cattle v. Stockton Waterworks Co. (1875) L.B. 10 
.B. 458; by Hamilton J. in Bennetts’ case (supra, note 85). 

53 (1798) Peake 956. The case in which the plaintiff theatrical producer sued 
the defendant for loss caused when the singer, Madame Mara, refused to 
appear because she feared the effects which a bel upon her by the defen- 
dant might have upon her public “image.” 


53 We would say ‘ imate." 
54 In Ashley's case (supra, note 52), Lord Kenyon (at p. 258) of course expresses 
the usual fears: ‘‘ If this achon is to be maintained, I know not to whet extent 


the rule may be cerried.”’ 
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able foresight—unless some factor other than proximity were to 
bar the way—clearly be entitled to recover: no one would deny 
that everyone knows that ships are insured. Thus if the Penzance 
rule can stand at all as a proximity rule it rests upon outmoded 
notions a fossilised precedent, awaiting, like Cavalier v. Pope,** 
the hammer of the legislature. The position m general may perhaps 
be paralleled by the conflict which once prevailed in property law 
between the “old ”?” and the “new’’ rule against perpetuities 
which the 1925 legislation resolved. 

In our opinion, therefore, the Penzance rule, whatever the 
technicalities in terms of precedent, cannot be substantially justified 
in terms of proximity any more than in terms of analysis. It has, 
however, a final bulwark of defence. This is that it may be regarded 
as a rule which is intended to implement a policy of mhibiting 
recovery for purely economic loss. Whether this bulwark is sound 
depends upon whether that policy itself exists. 

There is no doubt that *‘ mere economic ”’ loss has long been 
a pariah in tort. There is a tradition against it. Yet this tradition 
is curious when one reflects that our system of civil recovery has 
been based largely, through case, upon the requirement of special 
damage; and it becomes more curious when one recalls that common 
law: remedies are nothing if not mercenary, that every kind of 
loss is considered capable of conversion to money terms—from pain 
and suffering to loss of reputation, and even of expectation of 
life. One may therefore be excused for asking why the tradition 
is there. There are many possible answers. We may hazard the 
following. First, tort, through its origin in trespass, has always 
primarily evoked a mental picture of traumatic injury, and this 
notion has persisted. Following close upon this there is an 
‘s inarticulate,” but very ‘f major,” ‘‘ premise ’’ that injury to 
the person and (quite illogically) to property, which, after all is 
no more than an economic asset, is something more important than 
‘ mere ” economic loss. Further, through the chance development 
of assumpsit and the, perhaps unfortunate, treatment of breach of 
contract as different in kind from tort,** a mental attitude has 
been engendered which treats economic loss as something, par 
encellence, for “ contract.” Finally, there is the necessary rule of 
policy * that, malice and intention apart, commercial competition 
must, on the whole,” be left unhampered by the sanctions of tort. 

All these considerations, and others, have made ‘“ mere 
economic ” loss a starveling of the common law. 


55 [1006] A.C. 498. Abrogated by the kepi Liabiity Act, 1957, s. 4. 

56 This is, perhaps, a damnosa hereditas of ae o a aii 
obseasions of 17th- and 18th-century civilians. 

s! Formulated at least as carly as the r Grammar School Case (1410) 
Y.B. 11 Hen. 4, pl. 2l. 

53 Except, of course, in the cate of torte like passing off where the notion of 
fictitious '' property,” like the medieval notion of "' franchise,’ comes to the 
rescue, 
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Yet we believe that there is no reason for drawing a distinction 
in kind between physical and economic loss; and we are reinforced 
in this by a recent observation in the House of Lords * that the 
essence of the claim in a case of physical loss, such as the loss of a 
leg, does not consist in seeking compensation for the Joss of a 
pound or two of flesh, but for the economic consequences of that 
loss. And we are much confirmed in our belief by Lord Devlin’s 
observation that there is “‘ neither logic nor commonsense ... in 
making a difference . . . between material and economic losg.” *° 
If this be right: which we do believe it is; then the Penzance rule 
loses its last defence. 

We must, however, consolidate the position by exploiting our 
attack upon one more outwork. This has been set up by Lord 
Denning M.R. in 8.C.M. (United Kingdom) Lid. v. W. J. Whittall 
& Son Ltd." He agrees that there is no inherent distinction between 
material and economic loss, but discovers a difference of degree 
which may produce a variable result according to whether the loss 
in question happens to be of the one kind or of the other. He 
remarks that, as a general rule, economic loss per se is too 
“ remote ’’?; and if it stands alone he thus denies, in general,* 
a right of recovery in respect of it. If here, by ‘f too remote ” 
Lord Denning means “‘ not proximate ’’ ® we can bear with him 
to some extent: for if a pay award may have endless economic 
consequences, s0 may a wrongful act and often these consequences 
may not be proximate to the act,“ whereas physical injury will 
by its nature almost of necessity, usually at least, be proximate. 
But whether this consideration should kad one to conclude that 
economic loss is in general not proximate is a different thing: for 
Lord Denning himself admits that what is *‘ remote ”? (proximate) 
is a question of fact and degree * which is answered by ‘“‘ good 
sense; “ often an opinionated ass which may bray this way or 
that as occasion demands. Be this as it may, the fact remains that 
Lord Denning’s distinction between economic and other loss raises 


59 Baker v. Willoughby [1960] 3 All E.R. 1528. “ A man is not com ted 
for the hysical injury; he 1s compensated for the loss which he as 2 
resuk of that injury '' (at p. 1582) per Lord Reid. See elso per Lord Pearson 
at p. 1585. 

eH Byrns £ Co. Lid. v. Heller & Partners Lid, [1964] A.O. 468, 517. 

#1 [1970] 8 A} B.B. 245. 

62 This becomes curious when one reflects that in Minister of Housing and 
Looal Government v. Sharp [1970] 2 Q.B. 228 Lord Denning saw fit to 
enlarge the scope of the rule in Hedley Byrne. 

62 The whole sense suggests this if wo take is that prommity answers the 
question (as it must) ‘‘To whom am I lable?” rather than “To what 
extens am I Hable?” 

64 This, by tbe ‘‘neighbour’’ test, may justify euch decisions as J.R.C. v. 
Hambrook [1956] 8 All E.R. 888 and Waller's case (supra, note 239). 

85 Geo Whittall's case, supra, note 6] et p. 252. And for a similar, and more 
detailed analysis, the writer's General Principles of the Law of Torts (8rd 
ed.), p. 187. 

ss Ibid. at p. 252, citing Lord Wright in Bourhill v. Young [1948] A.O. 92, 110. 
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nothing inherent, and being only one of degree, prevents any 
defence of the Penzance rule on the ground that it inhibits economic 
loss. 

But yet some words of warning. Judged by proximity in its 
modern, and positive, guise, tested by foresight of the ‘* close ” 
and ‘‘ direct,” we would, were we free of precedent, as has been 
seen, conclude in favour of the plaintiffs in Stmpson’s and Bennetts’ 
cases, and the Margarine Union case. But it is clear in his 
Whittall *7 judgment that Lord Denning would not. The reason 
for this is, of course, if we read between the lines, that he is taking 
the negative approach to proximity which, as we have seen, the 
older authorities ** adopted. Once again, this may be technically 
justifiable, but at least it is getting out of date. Moreover, apart 
from this, Lord Denning also argues, and this is nothing new,*” 
that ** mere ”? economic loss must, in general, be excluded as too 
“ remote °? because to saddle an individual with liability for it 
might subject him to more claims than he could. bear; hence such 
losses must not le with him, but be “* spread °’ among the com- 
munity. Which, if it be a tenet of ‘‘ public policy ” 7° evokes the 
following. First, that similar reasoning might be used in respect 
of excessive physical injuries; and that the proximity rule neces- 
sarily limits the number of possible claims whether the losses be 
physical or economic. Secondly, that the ‘* policy ”? is miscon- 
ceived. Multiplicity of claims against an individual is an argument 
—as the law of carriage by sea and air, for example, show-—for 
limiting the amount of liability; but it is not an argument for 
limiting the number of claims. If it were so it would pay to be 
prodigal; sink into debt enough, and the law of bankruptcy should 
throw up its hands and ‘“ spread the loss” among the creditors 
by denying all their claims. Of course the object of civil liability 
is not to spread the loss, but to fiw it. The current predilection 
for ‘* loss spreading ’’ may be pseudo-gociology, but it is respectfully 
submitted that it is both doubtful economics and just bad law. 


Pani S. James* 


67 We cannot examine the details of this case. The decision rests upon the 
notion that if recovery for proximate phystoal loss oan be had, recovery for 
consequential sconomic loss will follow, and, except for the ju ent of Lord 
Denning, there is no ion about ‘‘ mere "’ economio loss. Is follows that 
if one treats (as Lord Ee ho Dant ee a e forner as Geer 
ing from that in respect of the latter, the success or failure of the claim will 
turn upon which way one looks at the facts (neo W hittall's case at p. 248). If 
the economio loss is looked upon as consequential upon the physical d 
recovery. If the economic lows is ed as the direct result of the wrong 
itself, and not as a consequence the physical loss—no recovery. If we 
were to find this distinction in a Yeer Book we might be excused a superior 
smile, 

68 See supra, note ÖL 

e See, 6.g. The American case of Stevenson v. Kast Ohio Gas Co., 78 N.E. 2d. 
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TO Bee Whittell'’s case at p. 250. 
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EXCUSABLE LOSS OF SELF-CONTROL 
IN HOMICIDE * 


THE concept of the reasonable man persists in provocation. Al- 
though the Homicide Act 1957, s. 8, improved the law by including 
words unaccompanied by acts as capable of constituting provoca- 
tion and required the question whether the provocation was enough 
to be left to be determined by the jury, unfortunately it apparently 

ted the reasonable man test and, in particular, the reason- 
able relationship test, i.e., that the mode of resentment must bear 
a reasonable relationship to the provocation: ‘t [T]he question 
whether the provocation was enough to make a reasonable man 
[sic] do as he did shall be left to be determined by the jury... .” 
As Lord Diplock has recently pointed out,’ the jury have first to 
decide a question of fact, i.e., was he provoked, and secondly, if so, 
a question of opinion, would a reasonable man have lost his self- 
control in those circumstances. The judge can no longer rule as 
a matter of law whether or not a reasonable man would be pro- 
voked, ¢.g., to use a knife in response to a blow from a fist, for 
that is for the “ opinion ” of the jury. Thus although in principle 
it is preferable that all substantive issues of fact and opinion in 
a criminal case should be determined by the jury, the accused is in 
one respect in a worse position than before 1957, for now the judge 
cannot direct the jury that on the evidence, if accepted, a reason- 
able man would have been provoked, although there is no appeal 
for the prosecution against the judge who is over-indulgent towards 
the defence. . 

The statutory requirement of proot of a subjective intent to kill 
or to cause grievous bodily harm for murder in the Criminal Justice 
Act 1967, s. 8, has improved the situation to a considerable extent,’ 
because before the issue of provocation even arises the prosecution 
es a matter of law has to satisfy the jury on this vital subjective 
preliminary question, ùe., intent to kill or cause serious bodily 
harm, although evidence of provocation may bear on whether in 
fact he had the intention to kill or cause serious harm. If the 


r i wish to nee hw o assistance from my colleagues Michael Newark and 
White but a sere disagree parts of the text. 

1 P v. R. [1969] 2 A.C. 180, 187 D; (1989) 58 Cr.App.R. 182; [1969] 
Crm.L.E. 144-148, stimulating comment by Professor John Smith. 
See also ‘‘ The Bad-tempered but Reasonable Man,” P. R. Glazebrook [1969] . 
C.L.J. 172. ‘The siology of Provocation,’’ Peter Brett [1970] Crim.L.R. 
684. “A Note on vocation," Btephen White [1970] Orim.L.R. 446. 
‘What did section three do to the Jaw of Provocation, Peter English 
[1970] Onm.L.R. 249. 

2 R. v. Ives [1960] 8 W.L.R. 266; (1968) 58 Cr .R. 474; [1089] Alb E.R. 
470; [1060] Crim.L.R. 487, C.A., Edmund Davies L.J.; Phillips v. R. (supra). 
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prosecution fails at this hurdle, then the question whether liability 
amounts to murder or manslaughter by reason of provocation falls 
to the ground (although manslaughter may be open on some other 
ground). The reasonable man has been eliminated from murder and 
logically he ought to be eliminated from provocation too. The sub- 
mission that provocation is a purely subjective matter has been 
repeatedly rejected. In R. v. Ives? Edmund Davies L.J. said: 
e hold that, when provocation is relied on, the word- 
ing 8. B of the Act of 1957 still erns the matter. It 
remains for the jury to determine whether provocation, if it be 
found to exist—or rather, to put it more accurately, if it be 
_not elimmated—was enough to make a reasonable man act as 
the accused acted. But in considering what the reaction of the 
accused was, one must (as section 8 of the Act of 1967 requires) 
always consider what has been established as being the intent 

of the accused when he acted as he did.”’ 


In recent years the reasonable man test has been challenged in a 
number of ways, usually subtle flank attacks, sometimes even direct 
frontal attacks. The principal challenge has been directed at the 
reasonable relationship rule, with some success. 

“ [T]he mode of resentment must bear a reasonable relationship 
to the provocation...’ said Lord Simon L.C.t ‘* This is an elip- 
tic way of saying that the reaction of the defendant to the provoca- 
tion must not exceed what would have been the reaction of a 
reasonable man,” said Lord Diplock in Philips." 

The reasonable relationship rule has been challenged in several 
directions. The first, which has been successful, is that it is now 
clear that it may be prudent to avoid the use of Lord Simon’s words 
“ unless they are used in a context: which makes it clear to the jury 
that this is not a rule of law which they are bound to follow, but 
merely a consideration which may or may not commend itself to 
them ”?: Lord Diplock in Phillips. The English or common law 
position now seems to be the same as in Australasia, where the 
relationship between the mode of resentment and the provocation 
is merely a factor, not even perhaps a weighty factor, but rather 
a relevant piece of evidence, weight depending on the circumstances, 
to be considered in determming whether there was provocation.’ 
The time factor, the length of the period between provocation and 
retahation, is probably to be treated in the same way. 

The second challenge has been the argument that the Homicide 
Act 1957, s. 8, replaced or superseded the reasonable relationship 


3 R.v. ea re ogre of 475; [1960] 8 W.L.R. %88. 
4 Manani v. D.P.P. [1048] A. 

s ae pa 187 B. 
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R. v. mi Segherty [1968] N.ZLR. 690, O.A., North P. R. v. Noel [1960 
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upon Provocation,’’ Snelling (1958) 31 Austr.L.J. T90-799. 
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consideration and that the section exclusively governs the position: 
“ [T]he question whether the provocation was enough to make 
a reasonable man do as he did shall be left to be determined by the 
Jury; and in determining that question, the jury shall take into 
account everything both done and said according to the effect 
which, in ther opinion, it would have on a reasonable man.” The 
Court of Appeal in R. v. Walker said *: ** We see the force in this 
submission which may well be correct [sic], although for the 
purposes of this case we do not think it is necessary to give a final 
decision upon it.” As Professor John Smith has pointed out,’ the 
trial judge may now be in some difficulty. If the reasonable 
relationship test is a rule of law, then manifestly an appropriate 
direction must be given, because otherwise on appeal the verdict 
of murder will very probably be quashed and manslaughter sub- 
stituted. If the reasonable relationship test is not a rule of law, 
then a direction suggesting that it is will likewise give rise to the 
probability of a quashing, because the jury do not have to take 
a reasonable relationship view. The trial judge can still withdraw 
the issue of provocation from the jury if he is satisfied that as a 
matter of law there is no evidence of loss of self-control by the 
accused sufficient to lay the foundation of such a defence so as to 
require the prosecution to dispose of it, but he cannot withdraw the 
issue from the jury on the ground that there is evidence of loss 
of self control but not such as would affect a reasonable man. 

The third challenge, so far unsuccessful, has been openly to 
challenge the assumption behind the consideration. Ka hypothesi, 
if a man has lost his self contro] then it is not to be expected that 
he will act reasonably or proportionately. In Phillipe Lord Diplock 
said 7°; 

“ [C]ounsel contended, not as a matter of construction but 
as one of logic, that once a reasonable man had lost his self 
control his actions ceased to be those of a reasonable man and 
that accordingly he was no longer fully responsible in law for 
them whatever he did. This argument was based on the 
premise that loss of self-control is not a matter of degree but 
1s absolute; there is no intermediate stage between icy detach- 
ment and going berserk. This premise, unless the argument is ` 

urely semantic, must be based upon human experience and is, 
in their lordships’ view, false. e average [sic] man reacts 
to tion according to its with angry words, with 
a blow of the hand, possibly if the provocation is gross and 
there is a dangerous weapon to hand, with that weapon. It is 


8 [1989] 1 W.U.R. 811, 816 E; [1960] 1 All B.R. 767, Fenton Atkinson L.J. 
Professor John Smith takes the view that Mancini has been overruled by the 
1957 Act and the reasonable relationship rule, if it oxiste at all, does so by 
virtus solely of the Act: [1980] Onm.L.R. 146. ‘‘ The Bad-tampered but 
Reasonwole Man,” P. B. Glazebrook [1900] O.L.J. 179. 

°’ [1960] Onm.L.R. 147-148. Studies in Criminal Law, Morris and Howard, 
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not insignificant that the appellant himself described his own 
instantaneous reaction to the victim’s provocation in spitting 
on his mother as ‘I spin around quickly was [sic] to punch 
her with my hand ’.”’ 

The first proposition enunciated by Lord Diplock is, it is 
respectfully submitted, correct. Each man has a different level of 
tolerance, or threshold of uncontrollable anger, in respect of each 
and every given situation. An asgault, a sexual overture, a family 
or personal imsult, a racial discrimination, a moral aspersion, 
cruelty to a child, or anything imaginable, will at a certain level 
of intensity break self-control. Each “ provocative” item will 
break that self-control at a different point on the graph of provoca- 
tion set against loss of control. But the second proposition enun- 
ciated by Lord Diplock is, it is respectfully submitted, erroneous, 
because by introducing the average man (who is presumably the 
reasonable man masquerading under another name) he suggests 
that the direction of the line on the graph is the same for all 
persons, that althoygh the threshold of uncontrollable anger differs 
according to the provocation it does not differ in respect of each 
different person. The fallacy is to deny that one average man may 
be impervious to moral aspersions but instantly enraged by a sexual 
overture and another average man may be impervious to a sexual 
overture but instantly enraged by a moral aspersion. Who is the 
average man here? The first man would be open to condemnation 
if in fact he unexpectedly lost control in the face of a moral 
aspersion, the second in the face of a sexual overture. Neither 
should be open to condemnation in the converse case. 

The challenge to the reasonable relationship rule has thus broad- 
ened out into a challenge upon the whole basis of the legal doctrine 
of provocation itself. There is a lot to be said for the judge not 
attempting to describe the reasonable man but simply leaving the 
issue to the jury, provided that there is some evidence of loss of 
self-control. The jury might then take account of the virility or 
size or colour or psychological make-up of the accused and ask 
themselves what would be the effect of this provocation upon a 
person having these physical or mental characteristics but having 
that degree of self-control that can properly be expected from that 
person. The inscrutability of the jury verdict would then remove 
the matter from the ambit of the law. 

The Royal Commission on Capital Punishment | recognised the 
force of the argument that the reasonable man test was inequitable, 
but contented themselves by saying that in a civilised society the 
lawful or excusable use of force must be rigidly circumscribed, that 
the law should be equally and strictly applied to all, and that to 


u al Commission on Capital Punishment 1958, Cmd. 8982, pp. 45-56, pares. 
i 158. See also Appendix II, pp. 458-455, on Commonwealth and foreign 
aws. 
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take into account personal idiosyncrasies would raise too many 
imponderables. 

In Australasia anything done or said may be provocation if in 
the circumstances of the case it was sufficient to deprive a person 
having the power of self-control of an ordinary or normal person 
but otherwise having the characteristics of the accused of the power 
of self-control.*? Propositions to the effect that the accused must 
be taken to have ordinary or normal self-control but special sensi- 
tivity or vulnerability to provocation by reason of unusual character- 
istics may help to clarify thinking and to impose a certain restraint, 
but they are reminiscent of the old searching for an objective or 
hypothetical test. Treading cautiously and hesitantly the Austral- 
asian courts have tended to isolate and to restrict the causative 
potency of the alleged special characteristic or sensitivity. 

The objective test is morally unacceptable when it leads to a 
sentence that is morally inappropriate, pays no regard to human 
afflictions, is extraordinarily difficult to apply in practice, and 
cannot be applied throughout a common law Commonwealth con- 
taining peoples of all colours, races, creeds and cultures.!* The law 
may be brought into disrespect. There is no readily identifiable 
concept of the reasonable, average, ordinary or normal man, he is 
unreal because he is an amalgam of real people, but unlike any real 
person for that very reason. In the criminal trial, despite all the 
difficulties of proof, an inquiry into the subjective state of the mind 
of the accused is unavoidable if every accused is to be dealt with 
justly on his own merits. Tests such as the reasonable relationship 
of the retaliation, whether rules of law or considerations of fact, 
unduly restrict the scope of the defence because ew hypothesi the 
reasonable man would very rarely lose his self-control. Naturally 


12 R. v. MoGregor [1962] N.Z.L.R. 1060, C.A., rejecting Bedder v. D.P.P. 
Hsen 1 W.L.B. 1119; [1984] 9 All E.R. 801, ELE. also R. v. Smith 
1964] N.Z.L.R. 884. New Zealand Orimes Act 1961, s. 169. Crminal Law 
and Practios in New Zealand, Adams, pp, 368-974, ‘' Provocation and the 
Subjective Test," J. B. I [1987] N.Z.L.J. 19-24, omticising the 
somewhat restrictive view in heli (AR “The Ordi Man in Provoca- 
tion,” Bernard Brown (1964) 18 LO.L.Q. 203. Australian Criminal Law, 


Colin Howard, p. 75. 

13 '' Provocation in Trials for Murder,” O. O. Marsack [1980] Crim.L.R. 607. 
Bee also ‘‘ What Colour is the Reasonable Man?,’’ Colin Howard [1961] 
Orim.L.R. 41. ‘‘ The I Man in Provocation," Bernard Brown [1964] 
18 LO.L.Q. 908. Studies in Criminal Law, Morris and Howard, pp. 119; 
aay pp. 98-08, arguing for special or relaxed rule for separate and 


identifiable oonmmertties bus this, it is submitted, is table in a 
plural society in which a communi is not always so easy to identify, the 
is towards ion, and he oimate i thy of the cxominal 


w must depend upon its treatment of individuals. See Criminal Law 
of Scotland, Gerald Gordon, PP. T27—T82—very good discussion. Kwaku 
Mensah [1046] A.C. 88. R. v. MoUarthy [1954] 2 Q.B. 105, 112. Calendar 
of Murder, Terence Morris and Louis Blom-Gooper, pp. 97 and 171— 
examples of nagging wife and wife taunting husband with ssxual porn 
of the ‘‘other man.’ Murder: Some sugges for the reform of law 
relateng to murder tn England, Inns of Court Conservative and Unionist 
Society, 1956. 
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one can see the force of the argument that a privilege cannot be 
conferred upon the unusually excitable and pugnacious and bibu- 
lous. But equally it is submitted that a legal handicap should not 
be imposed upon the man who has some physical or mental or 
moral condition or idiosyncrasy which renders him particularly 
susceptible or vulmerable to provocation, e.g., impotence, colour, 
psychopathy or whatever it might be. Each man should be judged 
according to the standards which, having regard to all the circum- 
stances, it is realistic and just to impose upon him. Did he fail to 
observe the self-control properly to be expected of him in the light 
of all that is known about him? In practice where provocation 
proceeds from a diagnosable medical condition the defence of 
diminished responsibility has a good chance of success. 

A lot of significance has been attached by some of the commen- 
tators to the statutory phrase *‘ do as he did.” Does the phrase 
mean ‘‘ enough to make a reasonable man lose his self control? ”’ 
Or ‘* to form the intent to kill or cause grievous bodily harm? ”’ 
Or “ to kill? ”? Or * to act in every detail in exactly the way the 
accused didr ” It is submitted that the phrase is really meaningless 
and is no more than an artless and inelegant piece of statutory 
drafting. Alternatively, if the phrase has any meaning it is sub- 
mitted that it involves a combination of factors, i.e., a loss of seH- 
control so as to cause the formation of an intent to kill or cause 
grievous bodily harm so as to cause the death. It would be quite 
impossible, or extremely severe, to interpret the phrase to mean 
that the reasonable man would have behaved exactly as the 
accused did down to the last detail. 

To the argument that to convict the bad-tempered man of man- 
slaughter and the good-tempered man of murder would offend 
common sense a good answer can readily be given. Assuming, as 
we must, that the facts are identical, if the good-tempered man 
can successfully plead provocation then ew hypothesi so can the 
bad-tempered man. If the facts are not sufficient to cause the good- 
tempered man to lose his self-control then either he will not kill 
his provoker and so will not be involved in homicide proceedings 
anyway, or if he does lose his self-control he is rightly convicted 
of murder. Whether the bad-tempered man in such a situation is 
allowed the defence or not the position of the good4empered non- 
killing man is quite unaffected. Premeditation and the legitimacy 
of the occasion are factors properly to be considered, because the 
man who goes into a situation armed with a knife or gun, which 
he promptly uses, is likely to be unconvincing in raising the issue 
of provocation. The man who lingers a long time before retaliating 
is similarly likely to be unconvincing, although the disordered mind 


14 Smith and Hogan, Criminal Law, p. 214. Glanville Williams [1954] 
Orim.L.E. 751. Profesor P. Fi d, Criminal Law and Puntshment, 
pp. 127—120—parily. 
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does often brood a long time over an imagined or exaggerated 
grievance. The only relevance of the objective reasonable man 
test should be that the more an accused has departed from the 
normal tenets of behaviour the less difficult it would be for the 
prosecution to dispose of the issue. . 

It is submitted that each man has what might be described as 
a general, overall level of self-control, so that one might describe 
him as ‘“ unusually calm,” or *‘ even-tempered ” or “ rather sensi- 
tive ” or “ very quick-tempered ”’ or whatever. But the concept 
of self-control t vacuo is of very little utility. In any given situa- 
tion each man has a threshold of loss of self-control. Each man has 
his breaking point. What the jury should be required to do is to 
fix upon the proper norm of behaviour to be expected from that 
man in that situation and then to judge whether or not he acted in 
conformity with it. If the situation could be expected to put him 
beyond the threshold of self-control, then he is excusable. If not, 
then he is not excusable. The subjective norm would be a matter 
to be determined upon the evidence, not a matter of law, so that 
the judge could comment on the evidence of the accused’s physical, 
mental and moral condition, but not so as to take the matter out 
of the province of the jury. 

The man who is provoked is often mentally ill, perhaps suff- 
ciently seriously so as to qualify under the doctrine of diminished 
responsibility. The cause of the provoked assault leading to death 
is often extremely trivial, indicative of abnormality, ¢.g., baseless 
suspicions of sexual infidelity or very minor insults. Impulsive 
killings, frequently stemming from family problems, predominate 
in homicide. Emotional motives such as rage, quarrel, jealousy 
and revenge account for the majority of murders." 

Sometimes provocation can be made to appear as self-defence, 
with a consequent acquittal if not disposed of, and this is another 
way out, but one subject to considerable limitations in view of the 
difficult task of raising a sufficient foundation on the evidence to 
require the prosecution to dispose of self-defence.1* 

Two general reforms of the criminal law would ease the provo- 
cation problem. First, the elimination of an intent to cause 
grievous bodily harm as a sufficient element of liability in murder, 


18 Crimes of Violence, P. H. Mo6li pp. 218—219. ‘* Offences of Violence: 
The Law and the Pacts,” Tom Hadden [1968] Crim.L.R. 521. Studies in 
Criminal Lamo, Morris and Howard. Murder, Home Office Research Unit 
Report,, 1061. Mrder 1957-1968, H.M.8.0.. November 1969, 

81, 82, 8 and 97. The Home Office divisian between Lal” 
diminished il#y) murders vee “‘normal'’ (other) murders is 


respon sib 
legaily logical but may be misieading if pe ee to creer that the 
two categories are readily distin a pr ei killer may not 
mey under diminished ty, but he is often hardly to be desaribed 
normal. 


it B. y. Toes sol aa Ee ae G.A. n T A  ocael 
(oa AOT AAD once Criminal Law Act 1967, s. 3. 
ae DPP, PGTA. 1; (1942) 28 Cr.App.R. 65. 
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as recommended by the Law Commission,’’ would narrow the 
scope of murder and consequently the scope of provocation. 
Secondly, the distinction between murder, carrying the fixed 
sentence of life imprisonment, and manslaughter, carrying a sen- 
tence of anything from an absolute discharge up to life imprison- 
ment, should be eliminated. Provocation goes to liability in murder 
and in no other crime, in every other crime being a matter for 
sentence. ‘There are inevitably many gradations of unlawful 
killing and the degree of seriousneas of the matter could more 
easily and more appropriately be reflected in the sentence. Provo- 
cation is essentially a mitigating factor going to sentence and not 
to legal Hability.’* It is a necessary and desirable concession to 
human weakness. 

Bernard Brown ** proposed that the jury should be directed 
that they should be satisfied that the allegedly provocative acts 
did in fact deprive the accused of the power of self-control and 
did as a consequence induce him to commit the killg and that 
they should be apprised of certain evidentiary guides or safeguards 
which they should bear in mind, i.e., the nature of the retaliatory 
act, the conduct of the accused between the provocation and the 
retaliation, and any other circumstances tending to show the state 
of the mind of the accused at all material times. Jerome Hall ** 
says: *‘ [T]he rules... fall short of the moral standards generally 
prevailing in modern criminal law. They are understandable as 
emotional attitudes but they are ethically mdefensible.”’ 

Smith and Hogan *™ say: ‘‘ It is submitted that the objective 
test should be abolished and a purely subjective [test] applied.” 

Provocation as a head of manslaughter could be abolished and 
replaced with the offence of criminal loss of self-control causing the 


17 Imputed Criminal Intent: Director of Publio Prosecutions v. Smith, 1957, 
Law Commission. ‘‘The Lew Commission: Im Crimina} Intent, "H. 
Ross and J. E. Hall Williams (1967) 80 M.L. . 481. R. Gross (1967) 88 
L.Q.R. 227-228. 

18 R, v. Paget, unreporsed, bub referred to [1068] Crim.L.R. 807; R. v. Jame 
[1968] Crim.L.R. 807; E. v. Kennedy [1989] ose 566—sentences for 
varying degrees of provocstion, Very serious: 12 ; not 

as; theo years, R. Y. Owaninghow hom [1959] 1 Q.B. 3; [1958] 8 AN 
P.R. TL1, not e homicide case. Gon 16 Gc oleic tor weaned 
murder: R. v. Laga [1960] N.Z.L.R. 417, Woodhouse J. In some states 
of U.S.A. et ee in homicide entitle the accused +o 
utsal. U.S.A. Penal Code, s. 210. In, Queensland, W. Australis 
Vee Eee DAT Or ATT E eke or partis! defence to esssult: 
Studies in Onewnal Law, Norval and . T1182, 80-01. Causation 
in the Law, Hart and Honoré, p. 149, n. B. ovocation is not considered 
ai all in the Law Commission's Working Paper No. 17 on the Oodsfloatsion 
of the Criminal Law: General Prinoiples. Principles of Punishment, Moberisy, 
1068. Punishment and Responstb » H. L. A. s R Establishing a 
factual basis for sentencing," Devid as [1970] Orim.L.R. 80. 

19 Loo. œt., pp. 24-885. 

a¢ General ‘Principles of Orimenal Law (nd ed., 1960), p. 16%. 

21 Criminal Law (2nd ed., p. 215. Despite the difficulties of proof: Punishment 
and Responsibuity, Herbert Hart, p. 88. 
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death of another person, sentence being for culpable failure to 
exercise self-control. Proposed new statutory offence: 


‘“ If the jury are satisfied that the accused lost his self- 
control so as to form the intent to kill [or to cause grievous 
bodily harm] and so caused the death of the deceased they 
shall return a verdict of criminal [culpable] killing pa 
slaughter] if, having regard to all the circumstances, including 
in particular the standard of self-control properly to be 
expected of the accused, they are satisfied that the act was to 


some degree excusable.” 
ALEC SAMUELS.* 


* p.a., Reader in Lew, University of Southampton. 
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EVIDENCE oF OPINION AND EXPERT EVIDENCE: THE SEVENTEENTH 
Report oF THE Law REFORM COMMITTEE ' 


Teer has for some time now been an obvious need for a thorough 
study of the provision of expert knowledge and evidence in Enghsh 
courts and tribunals. This need is demonstrated first by the funda- 
mental questions concerning the provision of such knowledge and 
evidence that remain unanswered. For example, the problem of 
how best to solve cases involving technical and complex matters 
has in this country been an important factor leading on the one 
hand to the establishment of administrative tribunals, and on the 
other to the creation of specialist courts, of which the Restrictive 
Practices Court is the most obvious example; in both kinds of 
fora the judges either are, or usually include, experts in the matters 
to which their cases relate. But how successful have tribunals and 
specialist courts been in settling technical and complex cases? How 
much more successful are they in settling such cases than ordinary 
courts where technical knowledge (to understand what the issue is 
all about) and technical evidence (concerning the matter in dispute) 
are provided either by assessors, or by expert witnesses, or in the 
case of technical background information by the personal know- 
ledge that the judge, or the judge and jury, may happen to 
possess ? 2 A more pessimistic though perhaps more pertinent ques- 
tion is how unsuccessful are administrative tribunals and specialist 
courts, and a fortiori the ordinary courts, in dealing with technical 
and complex matters? 

But the need for a study of the provision of expert knowledge 
and evidence does not rest solely on the present absence of such 
a study and the resulting ignorance concerning the effectiveness, 
especially from a comparative point of view, of the provision of 
expert knowledge and evidence in the different courts and tribunals 
and by the various means available to these institutions. This 
would certainly be sufficient justification, but there are more 
important reasons still. The whole matter of the provision of 
expert knowledge and evidence in technical and complex cases is 
fundamental to the problem of how best to provide for an equitable 


solution of disputes in modern society. If a party to a proceeding 
cannot, or cannot adequately, provide technical evidence for some 


1 Omnd, 4499 (1970). 
2 It would be interesting to know what pari the medical of Ormrod J., 
yed in the case of Jorbett v. Corbett pene as 0] 2 W.L.B. 1806 ; 
to surmise whether the 
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reason or the other, be it an adverse rule of evidence or simply 
his or the innate difficulty in adducing certain evidence or, alter- 
natively, if the judge in the proceeding cannot fully understand the 
evidence being presented and can call on no adequate assistance, 
how can justice be done? Moreover, if there are deficiencies in the 
provision of expert knowledge and evidence in courts and tribunals 
today, these deficiencies, unless rectifled, will only become more 
acute as time passes by for, as society becomes more technological 
and more sophisticated, dispute-resolving tribunals will find an 
Increasing need both to call upon and to possess expert information, 
both of fact and of opinion, in order first to understand and then 
to settle the cases that come before them. 

The foregoing may seem peripheral to the subject of the Law 
Reform Committee’s Seventeenth Report, for this only concerns 
evidence of opinion and expert evidence and does not pretend to 
concern anything more. To the writer, however, what has gone 
before is not only relevant but essential to any and every discussion 
of evidence or procedure and highlights what he considers to be 
the principal defect of the Report, namely, the seeming failure of 
those who were responsible for it to appreciate either the wider 
issues (such as the realisation of justice in a technological society) 
or the wider aspects (for example, dispute-resolving tribunals in 
general or the whole judicial process) that their subject involves. 
This is not a criticism of the narrowness of the Law Reform Com- 
mittee’s subject for study—certainly, though regrettably, piecemeal 
proposals for the reform of the law are more likely to be accepted 
and enacted by Parliament than proposals which are wide-ranging— 
but rather it is a criticism of the Committee’s approach to its 
subject. 

The Law Reform Committee, it is true, states quite clearly in its 
Seventeenth Report that it was only concerned with the law of 
evidence and does not claim to have looked at the subject of evi- 
dence of opinion and expert evidence otherwise than in terms of 
the existing methods of adducing evidence, namely, by means of 
assessors and formal witnesses. But this is the tragedy. For if one 
is seeking to reform the law, albeit only one small part of one 
branch of the law, what justification is there for considering the 
subject for reform in isolation rather than in context, or in terms 
of the institutional and procedural status quo instead of in terms 
of the desirable or possible? For reasons considered proper by the 
Committee final recommendations may have to be in terms of 
present institutions and procedure but this is surely not sufficient 
warrant for the wider issues and the wider aspects to be ignored. 
Perhaps the Law Reform Committee did consider these wider issues 
and aspects in their deliberations, but as it is, the Committee's 
Seventeenth Report shows neither an awareness of, nor an interest 
in, any institution or means of adducing evidence save those 
existing in England today, nor any time but the present. The 
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needs of tomorrow, presumably, will be the same as those of today, 
or need not be considered until they are presently with us. 

Of the considerations and recommendations contained in this 
Report little will be said here except in very general terms. 
Although the Report bears the rather wide title Evidence of Opinion 
and Eapert Evidence, it in fact deals only briefly with evidence of 
opinion by non-experts; most of the Report concerns the role and 
practice of assessors, court experts and expert witnesses, who form 
the official sources of specialist information that are available to the 
courts when they have to come to a conclusion upon matters which 
call for special knowledge or experience. But that said, it should 
be added that the Committee’s consideration of assessors and court 
experts is both cursory and, to the writer at least, superficial and 
myopic. Briefly, the Law Reform Committee has come to the con- 
clusion that “‘ no general extension of the use of assessors is called 
for? and that “ the introduction of a general ‘ court expert’ 
system is not desirable.” The cogency of the Committee’s argu- 
ments in support of these conclusions need not be considered here 
as this part of the Report has ‘been well and justifiably criticised 
elsewhere.? The writer will only add that he cannot escape the 
feeling that the recommendations concerning assessors and court 
experts are based to some, if not to a greater, extent on the present 
obscurity of assessors and especially of court experts rather than 
on a thorough consideration of their function and their potential 
role m the English legal system. 

The principal recommendation in the Report, and that with 
which most of the Report is concerned, relates to the practice of 
expert witnesses. It is proposed that in appropriate cases parties 
to civil litigation who wish to adduce expert testimony on a parti- 
cular matter may be required by the court to disclose and exchange 
reports made by their expert witnesses before the trial, and that 
such reports should contain the substance of the evidence to be 
given in chief by the experts. The stated objects of this procedure 
are that it should “‘ lead sometimes to an agreed report, shorten the 
evidence at the trial by identifying the matters of expert opinion 
really in controversy and enable the experts to prepare their 
evidence on those matters more thoroughly and helpfully.” It 
might be hoped that such a procedure would, if these objects were 
achieved, also lead to a saving in costs. However, the apparent 
cogency of the arguments in support of this recommendation is 
undermined by the counter-arguments put forward by three mem- 
bers of the Law Reform Committee (including two Q.C.s) in a 
Note of Dissent. Whilst they do not oppose the mtroduction of a 
system of compulsory disclosure’in the case of medical reports,‘ 


ERa” Evidence and the Needs of Justice ” (1970) 120 New L.J. 968. 
4 The Winn Sas eg cdg a ai 
on Personal Injunes Litigation, Cmnd. (1968). 
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they are critical of the introduction of a system of disclosure in 
other cases and they are especially unhappy with the procedure 
suggested in the Report for the disclosure and exchange of reports. 
“ We consider,” they say, “that the proposals in the report are 
impracticable and that, far from having positive and substantial 
advantages they will, if implemented, have the great disadvantage 
of increasing the costs both of preparation for trial and of the 
trial itself.” 

Clearly, the case put forward by the three dissenting members 
of the Law Reform Committee against the principal proposals in 
the majority report should be very carefully considered before any 
rules of court are made to put these proposals mto effect. An 
investigation should be made, for example, into whether there is 
any evidence that, in cases involving matters of expertise, time 
is wasted in court (and, if so, how much time is wasted) on non- 
controversial matters or as a result of badly prepared evidence, 
and, contrariwise, whether any time and costs saved by eliminating 
evidence in court on non-controversial matters would be outweighed 
by the extra time and costs which would be involved both in 
pre-trial preparation and in covering the remaining issues at the 
trial ** more thoroughly and helpfully.” To this end an empirical 
investigation into the various claims would seem to be called for. 


AnTHONY DICKEY. 


NOTES OF CASES 


INSURANCE FOR THE CRIMINAL 
TaT the Enghsh judicial tradition often reveals itself as unequal 
to the heady challenge of “* public policy ” has been the subject of 
frequent and knowing comment.’ The latest hostage, in a notably 
sacrificial year,’ is the decision in Gray v. Barr (Prudential 
Assurance Co. Ltd., Third Party).? 

The defendant, armed with a loaded shotgun, went to the home 
of the deceased, where he expected to find his wife who had been 
carrying on a haison with the latter. After deliberately firing a 
shot into the ceiling, a struggle ensued as the result of which the 
defendant fell down the stairs and the gun discharged, killing the 
deceased. The defendant, acquitted on a charge of murder, was 
sued in the instant proceedings on bebalf of the widow and estate. 
He cross-claimed for an indemnity under a policy against liabilty 
for “all sums which the insured shall become legally liable to 
pay as damages for . . . bodily injury to any person... caused 
by accidents. ...’’ The insurer contested his liability under this 
policy on two grounds. His first contention, that the death was 
not an ** accident,” failed on the ground that the fatal shot was 
neither intentionally aimed nor fired. He succeeded, however, in 
his second contention, that public policy was opposed to indemnity 
for the consequences of a deliberate assault. My concern is with 
this latter conclusion. 

No one would cavil at the proposition that a wrongdoer should 
not be allowed to profit from his crime. Hence the rule that a life 
policy does not cover a felonious suicide nor a fire policy a fire 
deliberately set by the imsured.* We enter a very different realm 
of discourse, however, when moving to liability or third-party 
insurance which, as its very name implies, has the function of 
enabling the insured to discharge an obligation to a third person. 
The benefit of the policy therefore mures at least as much for the 
person injured as for the injurer. 

From its inception, liabihty insurance has had to contend with 
the argument that it removes a potent deterrent to unlawful and 
injurious conduct by insulating the injurer agamst its financial 


1 ¢.g., Lord Wright, al Essays and Addresses, Ohap. 8 (‘‘ Public Policy "’). 
2 I am thinkin y Tan y of Smith v. Jenkins (1970) A.L.J.B. 78, trenchantly 


taken to task ts, 44 A.L.J. 280 
i berssjora Y Bogut ; [1970] 2 All E.R. 702 (Geoffrey Lane J.). 
ord v. Royal ciate Co. [1088] A.O. 586. Many countries, ieee: 
a more logical analysis, allow the msurence to stand 


the suicide is commi ae ee eee two years in France) 
or under any specific policy clause to that effect (U.S Austratia, Germany). 
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consequences. However, so far as liability for negligence is con- 
cerned, this has long been generally * considered a price worth 
paying for the sake of the more important object of ensuring 
compensation for the victim. The relative priority in the scale 
of social values accorded to the latter object is further underlined 
by the progressive strengthening of the victim’s position vis-à-vis 
the insurer, a process aptly described by a French writer as 
‘¢ decontractualisation,’’ * e.g., by protecting him against infirmities 
that could have been averred against the insured himself" or (in 
many countries) by even allowing him a “ direct action ” against 
the insurer.* Liability insurance is now generally recognised as 
in essence a contract for the benefit of third parties °—indeed only 
one step short of a first-party insurance like National Insurance 
against employment disability. 

Is the balance sufficiently tilted when the injury was intended, 
rather than merely negligent? From the victim’s point of view, 
surely, it would be odd indeed if his chances of recovery were to 
be diminished the more reprehensible the injury upon him. All 
the same, a common reaction—evidently shared by the decision 
under review—is to shift concern in this instance from the victim 
to the injurer and to deny coverage for the sake of deterrence. 
Sometimes this is done by express provision in the insurance 
contract 1°; more often, however, as the result of legislative *? or 
judicial fiat.” 


s A notable exception is the U.8.8.R.: see Rudden, Soviet Insurance Law (1966), 
pp. 171-178. Other Socialist countries have at least compulsory insurance for 
motor vehicles. 

Viney, Ddéolin de la Responsabilitd Individuals (1965), p. 106. 

6.g., Road Traffic Act 1900, s. 207; Third Parties (Rights against Insurers) 
Act 1980. France does not permit sutomobile insurers any objection other than 
eal ap (ancy of premiums; otherwise all post-accident violations are inoperative. 
ane arican law sanctions direct action, if at all, only after judgment 
ag the insured tortfeasor. Throughout most of Europe, however, direct 
action is now permitted from the cutest. See Pfennigstorf, ‘* Unification of 
the Protection of Traffic Victims in Europe ’’ (1967) 15 .J.Comp. Law 486. 
It was specifically on this Si that the victim was I to join the 
insurer as co-defendant in ASkingleton v. Bussey, 228 Bo. 2d 718 (Fla. 1989 
(non-oom automobile insurance); Beta Kia House vV. Gregory, 380 Bo. 
405 (Fla. 1970) (premises liability). Also the ‘‘ actson directe,’’ authorised in 
1928 by the French Cour Cass. (D.P. 1997 157). The «standard American 
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policy now requires the insurer ‘‘ to pay on behalf of the insured . . .''; thus 
even in form the payee-beneficiary is the person injured, not the ‘* insured.”’ 
Alster the standard English policy by which ‘‘ the Company will in ify the 
Insured against liability ...’’ (see Ivamy, Fire and Motor Inserance Jı 


. 410). 
10 Ris is the prevalent position in the U.§.A. where the exclusion clause is 
of the standard policy (exclusion (b) of the automobile policy). Thus American 
courts have been seized primarily with problems of construction rather than 
the public policy issue as such. Ses annotation, 20 A.L.R. 8d 882 (1968). Buch 
clauses, however, are considered unenforceable under com liabili 
insurance: e.g., Hartford Aocident v. Wolbarst, 95 N.H. 40, 57 A.2d 151 IHS, 
(deliberately bumping another car from behind). Among the extensive Ameri- 
can literature specially helpful are McNeely, ‘‘Illegality as a Factor in 


11-12 For footnotes, see p. 178. 
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This position seems to rest on emotion rather than reflection, 
heedless that ‘‘moral indignation must not be mistaken for 
public policy.” ** First, it is really bizarre to credit hability 
insurance with the psychological potential for stimulating crime 
or other intentional injury. And it is no more realistic to believe 
that invalidating the insurance would be an effective deterrent. 
In one reported case the insured, intent on committing suicide, 
deliberately steered his car into collision with oncoming traffic 4; 
in another he blew himself and his estranged wife up in his car, 
also kiling a passer-by.“ To deny coverage in such cases is as 
futile a gesture to accident prevention as it is blatantly unfair 
to the hapless victim. 

Secondly, genuine belief in the efficacy of deterrence is difficult 
to reconcile with the broad trend to disqualify only intended injury 
in the narrowest sense, as distinct from merely deliberately unlaw- 
ful acts fraught with a high risk of injury,** such even as drunk 
driving causing death amounting to manslaughter.” True, Gray 
v. Barr was in this respect more consistent with its chosen premise, 
by ruling against the claimant on the ground that, though without 
actual intent to Koll, he had committed a deliberate assault and 
probably an unlawful battery which ‘* were an essential ingredient 
in the course of events leading to the death.” !* Far less doctrinaire 
and more conformable with current thought is a recent but uncited 
appellate Australian decision ** enforcing a liability policy with 
respect to an accident caused by a deliberate criminal act (over- 
loading a truck). The court observed that among the factors to 


Liability Insurance," (1941) 41 Col.L.Rey. 26; Simon, ‘' Insurance Coverage 
for Dlegal Acts,” (1970) 8 Am.J. of Business L. 87. 

11 In many countries, insurance codes prescribe such a mandatory rule. Some 
lay down s rohibition emi m general terme (6.g., Art. 12 (2) of the French 
Insurance Tax 1980, insurance against '' fante intentionelle ou 
dolosive ’; Art. 18 of Insurance Law 1025 (in English: Unidroit 
1962, 158) ; Switzerland : ma 14, Insurance Law 1906. Others deal specifically 
with indemnity insurence (6.g., § 152 of the German Insurance Law 1908, a 

sition acoepted without any apparent donbt by Madller- Brock-Johannsen, 
Yra (8th ed. 1970), 488-449. But “deliberate and unlawful ’’ injury is 
narrowly construed ae would most probably not have defeated e claim lke 
that in Gray v. Barr). 

13 Moss prominently te position is represented by English law. Its first 
reported application to indemnity insurance was Tinline v. White Cross 
iaeteeda? 921] 8 K.B. 827; followed in James v. Brit. Gen. Insuranos [1927] 
2 


13 Starke J. in Jenkins v. Smith [1989] Y.R. 267, 276. 

14 A German decision, denying recovery to the victim who sned the insurer as 
assignee of the insured: OL LO Co 6, January 12, 1980; VersR 1060, 410. 

13 Kraus v. Allstate Insurance, 258 F.Supp. 407, affd. 879 F. Ad 448 (1988, D.C. 
Pa.) (coverage denied on ground, amongst others, of ‘' transferred intent ’’). 

16 e.g., annotation, 3 A.L 8d 1288 (1965) (Liability insurance: Specific 

exclumon of liability for injury intentionally caused by insured), collecting the 
eTican cases 

Tinline v. White Cross Insuranoe [1991] 8 K.B. 827 (Bailhache J.); James v. 

British General Insurance [1927] 2 K.B. 811 (Roche ee epplied by Lord 

Denning in Marles v. Phillip Trant (No. 2) [1954] 2 Q.B. 20, D940. 

18 [1970] 8 W L.R. at p. 119, [1970] 2 All E.R. at p. 711. 

19 Fire d AU Risks Insurance v. Powell [19668] V.R. 518 (F.C.). 
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be weighed under the aspect of public interest were “‘ the degree 
of likelihood that if enforcement were allowed the commission of 
similar crimes would be promoted, [and also] the degree of likeli- 
hood that enforceability would promote the interests of the victims 
and the public interest in the observance of contracts.” 

Thirdly, the censorious attitude is usually abandoned in relation 
to compulsory insurance, as in the case of motor-vehicles.2° The 
purpose and function of the insurance is not, of course, thereby 
altered; it is merely that the need to assure compensation for the 
injured is recognised as so peremptory that it should be universal 
rather than left to the chance initiative of the individual would-be 
injurer. The imaginary sacrifice of deterrence, however, is as great 
in the one case as in the other. The only conceivable explanation 
for a distinction would be that denying coverage, in the case of 
voluntary insurance, leaves the injured victim in no worse plight 
than if his injurer had not procured insurance in the first place. 
But this seems to be a paltry justification: we are concerned, 
not with what might have been, but with what actually was. 
Besides, the argument does not address itself at all to the efficacy 
of deterrence, or its relative axiological weight compared with 
compensation for the injured. 

Nor, finally, is the problem of coverage for intended injury 
on & par with that for punitive damages. A sizeable number of 
modern American decisions deny the latter, on the twin grounds 
that the lash of punitive damages ought not to be deflected from 
the culpable defendant and that the injured plaintiff cannot 
complain so long as he is assured of compensatory damages.?! 
That is as might be. All that is contended here is that he should 
not also forfeit his chance of recovering such compensatory 
damages. : 

The most felicitous solution, which accommodates both the 
paramount need to compensate the injured as well as the wish to 
1° The English decisions, cited sxpra, note 17, have on occasion been explained 

on this ground: see Gray V. Barr [1970] $ W.L.R at p. 117; [1870] 2 All 

H.R. as p. 710. Some Americans have gone further and inferred a legislative 

intent to invalidate even express exclusion clauses in the policy: supra, note 10. 

Under many statutes, the ired coverage is formulated with such amplitude 

as clearly ¢o justify the conclusion that no defence based on the driver's mis- 

conduct is permitted: 6.g., Motor Vehicles (Third Party Insurance) Act of New 

South Wales, s. 15 (8); Insurance Act of Canada, s. 228 (8). Others, how- 

ever, require cover only against ‘‘diability for megligenos"’: 6.9., South 

Australia (s. 104 (1) (b)) and Western Anstraha (s. 6 (1 (b)). Oddly enough, 

ın contrast to most of their neighbours, France and Germany have to this day 


retained their traditional objection even in the case of compulsory insurance. 
The German position is deplored by Muller-Stiler, Direktansprach (1968), 


pp. 46-47. 

21 Nevthwestann Nat. Gas Co. v. MoNulty, 907 F. 2d 489 (5 Cir. 1962); annota- 
tion, 20 A.L.R. 8d 885 (1968). Though of scant practical importance in 
England since Rookes v. Barnard [1964] A.O. 1192, the issue remains vital in 
other Commonwealth countries like Australia which have deolined the English 
lead. The a er ee in the U.S.A. takes kE gains that compensatory 
damages fall far abort of indemnifying the plaintiff because he must pay st 
least one-third to his lawyer. 
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punish the injurer, is to allow full coverage under the policy, 
coupled with the right of the insurer for a complete or partial 
indemnity from the injurer. This is a familiar technique, the 
world over, under workmen’s compensation * and motor-vehicle 
statutes. In an exemplary provision, the Hungarian Civil Code 
(1960) has generalised this principle by applying it to all intended 
injury under every form of liability insurance.** 

_ An alternative, more drastic, and perhaps more satisfactory, 
reform in the long run would be to institute a system of compre- 
hensive and adequate first-party compensation for victims of the 


+ 


typical hazards of modern enterprise, preferably in lieu of al 
exjsting tort liability in that field.* Entitlement to benefits would 
thus become entirely divorced from the manner in which the injury 
came to be inflicted by a third party.”* Indeed, that victims of 


23 g.g., the French Code de Securité Sociale allows reimbursement for “ fante 
meee ” and also specifically prohibite oe TY thes liability (art. 
468). o German on is same (intention and gross negligence): 
RVO §686; VVG RT- i 

23 Iż is commonly found when the insurer is liable to the victim, but would have 
had a defence against the insured himeeH, e.g., for misrepresentation, non- 
co-operation. Thus the English Road Traffic Act 1960, s. 207 (4); the N.S.W. 
statute (supra, note 20), s. 4, proviso (b); Gormany: 
assignment of victim's olaim to eana insurer) ; i (9) PflishtversG (in- 
demnity for compulsory vehicle insurer); Denmark: §65 (6 
(regress for intended and grossly negligent injury); Switserland: art. 65, 
Praffc Law 1958 (regress for inten j 
authority ahould not be an impossible challenge to an imaginative court. There 
are some recent eheoareeine: Bgn Ct ihe eee Oe tee T 

to treat i l 


aal raiy (1984), p. 218). Aerts relevant in the presen’ context is the 
by in AN R 


di th J. in Fire d isks Insurance v. Powell [1966] V.R. 513, 
527: ‘ As the legislature has adopted in the field of desth and bodily injury the 
view that the i of the victim and the general publio interest in having 

t o 


contrects performed outweigh any danger there may be that enforoemen 
ability insurance extending to the criminal use of e motor-cer would tend to 
promote crime, there is no justification for taking a different view of the 
matter in the field of damage to .”’ Glanville Williams (‘‘ Aims of 
the Lew of Torts” (1951) 4 O.L.P. 165-167) peasimistically believed that the 
reimbursement solution could be accomplished only by Patin ent, ‘‘ for legal 

ic permits only of the pin baing completely void or completely valid.” 
any sveni, he thought it unduly punitive. 

24 $500 (damage caused wilfully or by gross negligence). In Bast Germany, the 
00 motor liability insurer a right to fall indemnity if the event is 
brought about deliberately, but only to 10 per cent. or st least DM 9800 if the 
insured drove under the influence of alcohol: §6 General Conditions of Liab. 
1955 (1985 GBL I 881-8), and see BG Dresden, October 25, 1068; N.J. 1970, 
497. The solution is also advocated in Parsons’ thoughtful study, ‘' Death and 
Injury on the Road,” 8 Annual L.Bev. (W.A.) 201, 299. 

25 A iliar example is compensetion for work injuries which, in most countries, 
has replaced tort liability entirely. Compensation schemes are also maki 
headway in the area of trafflo accidents, though still complementary 
liability. (In Canada, Saskatchewan a) hes now been jained by British 
Ool ia (1909) and Manitoba (1970); in the U.8.A. the mspiretion of 
the Keeton—O’Connell plan has just engendered “2 compensation scheme iu 
Massachusetts, limited however to only $2 000.) 

26 Por industrial benefits see supra, note 22. Likewise, modern automobile oom- 
pensation plans deny benefits for intended inj only to those who brought it 

upon themselves: s.g., Massachusetts (c. 670 of 1970, s. 2). 
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crime (such even as our plaintiff in Gray v. Barr) have an especially 
strong claim to compensation as victims of a typical hazard of 
modern life seems to be finding increasing recognition in statutes 
which already offer, admittedly still very Spartan, compensation 
benefits.*” If such a comprehensive compensation system came to 
pass, it would, no doubt, be possible for indemnity insurance, then 
relegated to residuary (tort) injuries alone, to shed its acquired 
third-party function altogether and revert solely to its original 
indemnitory role. As a corollary, such policies should not, of 
course, cover liability for intended or highly reprehensible injury. 


JoHN G. FLEMING. 


Tae IxpoustTeiaL Torts: ** JUSTIFICATION ” as 
A MODEREN DEFENCE 


Pete’s Towing Services Ltd. v. Northern Industrial Union of 
Workers * has a wide range of potential importance in New Zealand 
where there is no statutory equivalent of the Trade Disputes Act 
1906. In Britain, the decision of the New Zealand Supreme Court 
repays study with special reference to the legality of both industrial 
threats and the secondary boycott. 

Lebour relations on the New Zealand waterfront are closely 
controlled by the law contained in the Waterfront Industry Act 
1968 and the principal orders promulgated under that Act. Thus, 
no unregistered person may be employed on the loading or unloading 
of vessels if a registered dock worker is available. Indeed, if unregis- 
tered labour is employed im such circumstances, the employer is 
obliged to pay to the available registered workers the wages they 
would have been entitled to had the statutory rules been observed. 
Machimery exists to process labour relations disputes in the shape of 
port conciliation committees, tripartite tribunals of first instance, 
with a right of appeal to the Waterfront Industry Tribunal, which 
is also tripartite in composition. 

In 1968, a Mr. Jamieson, who controlled and directed the plain- 
tiff company, decided to enter the coastal trade in bulk cargoes 
around the North Island of New Zealand. He invested N.Z. 
$27,000 in a stee] barge constructed to enable a tracked crane 
either to load or unload from its deck or to drive down a ramp and 
load or unload from the wharfside according to circumstances. 


27 The British scheme is found Cmnd. rim (1964). E Australian and 
N.Z. schemes are discussed in “ Governmental Compensation for 
Victims of Violence " (1970) 43 Bo. TL. Rev. 0. The existence of the British 
scheme may thus conceivably justify the outcome in Gray v. Barr, but not its 


1 [1970] NZL. 82. 


2 Similarly, there is no Federal equivalent to the Trade Disputes Act in 
Australia nor any Australian stete equivalent with the sole exception of the 
Queensland Industrial Conciliation and Arbitration Act 1064, ss. 70 and 72 
(substantially reproducing ss. 1, 8 and 4 of the 1906 Act). 
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Equally, the barge ramp permitted forklift or other trucks to drive . 
onto the barge to load and drive away cargo. The freight rates 
Jamieson could offer were highly attractive provided he could. 
operate within his anticipated cost structure. To do this, it was 
crucial that he keep his labour costs for loading and unloading to a 
minimum, which was possible only if he was able to load ‘and 
unload using the barge’s special equipment and facilities and avoid 
employing waterside workers. 

In September 1968, a cargo of steel was taken from the port of - 
Panmure to that of Whangarei. Loading was done by means of the 
barge crane, and unloading by the firm of Forklift Services in 
Whangarei acting on behalf of various consignees. No waterside 
workers were hired to operate the forklift or the crane. 

In December 1968, the plaintiff company began the transporta- 
tion of sand from Ocean Beach to the port of Whangarei in pursu- 
ance of a long-term contract negotiated by Jamieson with Ready 
Mixed Concrete Ltd. Again, waterside workers were not employed 
for loading or unloading. For unloading, Ready Mixed provided 
one truck driven by a plant operator while another truck was 
hired on Jamieson’s behalf and driven by a driver member of the 
defendant drivers’ union. 

Protests to Jamieson in October 1968 by the appropriate branch 
officials of the Waterside. Workers’ Union (W.W.U.) about the 
Panmure violation of waterfront industrial, relations law were 
sharply rebuffed and Jamieson blankly refused to look at the relevant 
provisions of law pressed upon his attention by the officials. 
“ Having myself observed his smug and unyielding manner,” said 
Speight J., “ I cannot think of any behaviour which would be mare 
provocative of industrial trouble, even had he been dealing with 
docile persons—which he was not. [The union officials were] 
entitled to conclude that Jamieson intended to operate without 
regard for industrial law.” ° 

The W.W.U. officials then placed their claim before the port 
conciliation committee who wrote to Jamieson concerning his dis- 
pute with the union and offering the committee’s assistance. 
Jamieson stonewalkd in a brusque letter of reply. Eventual 
attendance by Jamieson before the committee proved fruitless and, 
subsequently, he refused to re-attend. The commrttee then referred 
the dispute to the Waterfront Industry Tribunal. 

Meanwhile, at its Biennial Conference late m November 1968 the 
Waterside Workers’ Federation declared Pete’s Towing Services 
‘© black ” until such time as the firm entered into discussions on a 
proper basis with the Watersiders’ Union and they solicited the 
Federation of Labour’s support for this action. 

It was against this background that the December incident 
occurred at Whangarei. The local official, having learned from 


3 At pp. 87-88. 
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headquarters of the current impasse, explained the situation to Mr. 
` Arvidson, the local organiser of the defendant union, and invoked 
his assistance. Arvidson immediately contacted the manager of 
Ready Mixed Concrete. Without using any ‘‘ peremptory threat,” * 
he conveyed that the Jamieson barge had been “‘ blacked ” by the 
W.W.U., that the dispute was a substantial one and that the 
drivers’ union might have to extend the dispute to Portland Cement, 
who supplied Ready Mixed with all its cement, and to “ black ” 
Ready Mixed itself if the latter continued to have dealings with 
Pete’s Towing Services while Jamieson refused to enter into discus- 
sions with the W.W.U. ‘* They did not require an unconditional 
surrender on the part of Jamson,” Speight J. emphasised, ‘ but 
merely an agreement to do that which he had constantly, and I 
believe foolishly, previously refused to do, i.e., to meet the water- 
siders and discuss the problem.” * On this, Ready Mixed’s manager 
ceased as a matter of prudence to assist further in unloading the 
barge or to take further deliveries from the plaintiff company, as 
did also and for similar reasons an oil refinery enlightened by 
similar information. As a result, Jamieson’s barge was immobilised 
and he brought an action for injunction and N.Z.$41,789 damages 
on the grounds of conspiracy, intimidation and unjustifiably 
mducing breach of commercial contract. 

On the second and third grounds,‘ in an interesting analysis of 
the British as well as the New Zealand authorities, Speight J. held: 


(1) Inttmidation 

Essentially, what Arvidson threatened Ready Mixed was that, if 
they continued to deal with Jamieson while the letter denied discus- 
sions with the W.W.U., they would be in “ for some serious form 
of union trouble.” A threat is tortious if unlawful acts are 
threatened, not if what is threatened is unspecific “ trouble,’? which 
in the particular context may be inflicted by either lawful or unlaw- 
ful means.* Since lawful methods remained theoretically open to 
the defendant union to conjure up trouble in a tangible form for 
Ready Mixed, no case had been made out of tortious intimidation 
vis-à-vis Ready Mixed and therefore—semble—visi-vis the plaintiff 
company. 


4 At p. 9. 

5 At p. 40. 

© On the first ground that the defendant union unlawfully conspi with the 
watersiders’ union and others to injure the plaintiff company, peight J. held 
that no unlawful means having been used, '' the defence of justifiable self- 
interest '’ (at p. 56) exonerated the defendents. He left , however, what 
the result would have been had no driver member of the defendant union 
been actually involved at Whangarei (at p 56). 


T At p. 44. 

3 Bee the New Zealand cases cited at pp. 429-48; of., too, Santen v. Busnach 
(1918) 29 T.L.R. 214; White v. Riley [1921] 1 Oh. 1. Speight J. a also 
to have negatived unlawful intimidation on the ground that there been 


merely a genera] ' warning ’’ rather than a threat by Arvideon (at p. 45). 
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(2) Inducing breach of commercial contract; the secondary boycott 

Pete’s Towing Services was not a case of indirectly procuring 
breach of commercial contract by unlawful intermediate acts as in 
Stratford v. Lindley,” and Torquay Hotel Ltd. v. Cousins. It was 
a case of directly inducing breach of commercial contract as in 
Brimelow v. Casson © and Temperton v. Russell. The critical 
issue was whether there had been “ justification.” Speight J. held 
that there had been. 


“ Here, the inducement of Ready Mixed was not being used as 
a sword to procure financial betterment but as a shield to avoid 
involvement in industrial discord—discord which the defendant 
union was entitled not to be involved in, and which was in fact 
only being provoked by the conduct of the plaintiff incidental 
to the performance of the contract, the breaking of which he 
now complains of.” ** 


And later: ‘©. . . in coming to this conclusion I am, amongst other 
things, influenced by the fair conditions which [Arvidson] and [the 
Watersiders’ officials] put forward.” ** 

It is of some importance to note that Speight J. rejected the 
counter-argument that, as a statutory remedy was provided m the 
form of proceedings before the Waterfront Industry Tribunal, selt- 
help should be regarded as necessarily unjustified. As he said: 
A . one must be realistic.” ** In the context of the present 
case, the sympathetic defendant union was not intervening to 
enforce the ban as such imposed by the New Zealand Watersiders’ 
Federation or to punish the plaintiff company for the way in which 
it was carrying on its business. 

‘ Intervention for that purpose alone would be unjustified. In 
such case it quite properly could have been said that the 
defendant’s attitude should have been ‘ That is affair. 
You must take such steps as you, the watersiders, decide. We 
drivers are not involved ’. . . . In general, direct action is not 
to be encouraged in industrial disputes and I would certainly 
not approbate intervention merely to support another union for 
reasons of sympathy or solidarity.” ** 


But 


s In view of the orderly regulation of waterfront activities 
which the industrial law attempts to secure and which the plain- 
tiff, by his obduracy, was attempting to disrupt tn a way which 
was involving the defendant, Arvidson was doing. . . his duty 
to his members—not as an interfering outsider but as one whose 
interests were involved.” 7’ 


. Eee A.C. 807. 


10 [1909] 9 Ch. 106. See, too, the commercial relations case of Daily Mirror 
v. Gardner [1068] 2 Q.B. 762. 

11 rou 1 Ch. 302. 

19 [1888] 1 Q.B. 715. 13 [1970] N.Z.L.R. p. 61. 

14 Ibid 18 At p. 


: 55. 
16 bid. 17 Ibid, (italics added). 
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The decision of the Supreme Court of New Zealand is of par- 
ticular interest to British labour lawyers in view of the renewed 
reference by the British judiciary m recent years to the defence of 
Justification in respect of the torts of both intimidation and inducing 
or procuring breach of contract,** a reference which is another 
indication, m my respectful opinion, of the judiciary’s awareness 
today of the realities of modern industrial relations. 

However, a distinction must be drawn between economic dis- 
putes and disputes of principle. As to the former, the pursuit of 
“ legitimate interests ” or, in Speight J.’s phrase, ‘* justifiable self- 
interest,” 1° would, in my respectful submission, be barred as a 
defence by the House of Lords’ decision in South Wales Miners’ 
Federation v. Glamorgan Coal Co.” But, a dispute of principle, 
for example, about recognition, or bona fide compliance with an 
agreed disputes procedure, or about tolerating a breakaway union, 
stands on a different footing in mdustrial relations and remains open 
to a plea of justification at common law, as Morgan v. Fry ™ 
indicates. How these emergmg common law developments 
ultimately dovetail with the Government’s current legislative 
proposals remains to be seen. 

CYRIL GRUNFELD. 


PROCURING 4N ARREST 


Tue history of the tort of abuse of legal procedure has been an 
attempt to reconcile two conflicting social aims. All must be able 
freely to institute proceedings and fearlessly to give their evidence; 
but victims of lying accusations must be protected. The latest 
episode in this conflict has culminated in the decision of the House 
of Lords in Roy v. Prior! that a statement of claim should not be 
struck out which alleged that the defendant had maliciously and 
without reasonable or probable cause procured the plaintiff’s arrest 
on a Bench warrant. The setting had been the trial of one Advani at 
the Central Criminal Court. The plaintiff had been Advani’s doctor, 
the defendant had been his solicitor. The plaintiff had been arrested 
on & warrant issued by the judge. The defendant had instructed 
counsel to apply for the warrant and had himself given evidence in 
support, stating that he believed the plaintiff to be evading service 
of a witness summons. The Court of Appeal ° ordered the plaintiff’s 
statement of claim to be struck out m deference to the principle that 
a witness is not civilly liable for words spoken in the witness box. 
On appeal all the members of the House of Lords agreed with the 


18 Stratford v. Lindley [1065] A.O. 388; Morgen v. “ee ae 2 Q.B. 720; 
Daily Mirror a, y. Gardner 11968] 2 Q.B 
co aos N.Z.L.R, & 
30 |1905] A.O. 389. 
al AC 2 Q.B. 710, T20. 
] 3 R.B. 109. 
o Criminal Procedure (Attendance of Witnesses) Act 1965. 
3 Do0) 1 QB. $68. 
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opinion of Lord Morris of Borth-y-Gest that the gist of the action 
was the institution of a legal process and not the words spoken at 
the trial. Lord Wilberforce * also held that the traditional reasons 
for the immunity of a witness did not apply with equal force to 
evidence in ew parte proceedings. 

The unanimous ground for the decision is to be welcomed. First, 
it puts the priorities in the right order. The emphasis is on the 
right of the plaintiff whose liberty has been improperly infringed to 
seek redress, unless there are cogent reasons of policy to the con- 
trary. Secondly, it is consistent with the tenor of earlier authorities. 
This branch of the law is often obscure (in respects not raised by the 
present appeal), but two principles are well settled. The plaintiff 
succeeds only if he can establish malice and lack of reasonable and 
probable cause ‘; and there is a rigid distinction between those who 
set the machinery of the Jaw in motion and those who utilise that 
machinery once set in motion. This distinction was drawn in Revis 
v. Smith." An action for libel contained m an affidavit was 
‘* altogether a different state of things [from malicious prosecution | ; 
the action is not brought im respect of any damage which the 
plaintiff has sustained, or which has been brought about by means 
of the affidavit causing the plaintiff to be harassed by illegal pro- 

i There is no reason why any distinct legal process 
should be outside the ambit of the tort. An action is useless in 
most cases of malicious civil litigation, but this should be treated as 
resting on limitations on the heads of damage * for which the plaintiff 
may claim compensation, rather than on the nature of civil pro- 
ceedings themselves. 

Roy v. Prior establishes no new principle, but appears to remove 
two difficulties. 

(a) A Bench warrant can be issued only “‘ if a judge of the High 
Court is satisfied by evidence on oath that a witness in respect of 
whom a. . . witness summons is in force is unhkely to comply with 
the . . . summons.”’® Lord Denning M.R. therefore held that *° 

‘ the decisive thing was—not the instructions given by the 
solicitor to counsel—but the evidence which the solicitor gave 


4 When the Appeals Committee of the House of Lords granted leave to appeal, 
they did so on condition that the statement of claim wes amended so as speci- 
Bioally es to disclose an allegation of malicious arrest. Until then, it had applied 
the words ‘' maliciously and without reasonable or probable cause y to 
the evidence. However, the ent which prevailed in the House of Lords 
wes advanced in the Court of and rejected by Lord Denning M.R. at 
. 287 D-H. 

970] 2 All E.B. at p. 786 A-B. 

$ so far as the statement of claim rested on edlegations of n 

leg? iin ed seer arn Sbls toonasteta” (Gib). OB. at at 
Winn LJ.) and by the Honse of Lords. 

+ fase) 15 18 C.B. 196, 142, per Willes J. Cf. Jervis O.J. a p. 14l. 

s Thess were laid down Hott O.J. in Savile v. Roberts e 1 Ld.Reym. 
874. Their subsequent develo PEET a i . and Devin 
L.J. in Berry v. B.T.C. [1961 .B. 140 and [1902 GB. 906 respectively. 

* Oriminal Procedure (Aétendance a itnesses) Act 1065, s. 

10 [1970] 1 Q.B. a p. 287 G. 
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on oath to the judge. It was his evidence which caused the 
arrest—not his instructions to counsel. ... If we were to allow 
Dr. Roy to sue in this case, it would be a way of getting round 
the salutary principle that a witness is not to be sued for what 
he says in the witness box.’’ 


This is akin to the reasoning in Marrinan v. Vibart,!! where the 
action failed because an overt act—here the giving of evidence—is 
a necessary element of conspiracy as a tort. In malicious prosecu- 
tion however, evidence by the defendant is seldom likely (because of 
the rule that the prosecution must have terminated in the plaintiff’s 
favour) to be causally relevant to the damage for which the plaintiff 
is claiming compensation. 

If these considerations had prevailed, they would have under- 
mined a number of decided and potential instances of the tort. For 
instance, Daniels v. Fielding | and Melia v. Neate ° recognised an 
action where the arrest of a debtor had been ordered on the grounds 
that he was hkely to leave England, although statute ™ required the 
court to be satisfied by affidavit. If the argument is strictly based 
on causation, it is equally forceful whether or not the evidence and 
instructions were given by the same person, provided only that the 
instructions without evidence were incapable of injuring the plain- 
tiff. But the necessity for particular steps to be taken does not 
deprive the original application of its own causative status.’ If 
the argument is based on the fear that the plaintiff has found a 
means of evading the immunity of a witness, we would be forced 
inconveniently to distinguish between cases where the person who 
instituted proceedings gave evidence himself and those where he 
did not. The argument was rightly rejected by the House of 
Lords. In all the cases ** which failed because the plaintiff was 
trying to evade the immunity of a witness, the evidence was the 
central core of the plaintiff’s complaint, and not just an essential 
step in the procedure. It is perfectly inteligible to say the plain- 
tiff in Marrinan v. Vibart '" alleged that the defendants conspired 
to injure him by giving false evidence; it is patently absurd to say 
that Dr. Roy alleged that Mr. Prior applied for a Bench warrant in 


14 I & 2 Vict. o. 110, a. 8 The modem l] is the Debtors Act 1869, s. 6, 
sig ite epee a a ee ee . proves 
. by evidence on oath . . . to the satisfaction of a judge . ." the statutory 
requirements, 
ee a of the doubts raised in some cases about the 
of an action where judicial error had intervened and ‘“‘ caused '’ the 
fants tnjanes, Bee Damtals V. siege eea ars & W. 200, 207 and 
Tokin © merson (1871) L.B. 6 Exch. 877. The doubts were allayed in 
Johnson v. Emerson at 840 and 852, and Quarts Hill Gold Mining Co. v. 
Eyre (1888) 11 Q.B.D. de, 688-684. 
18 e.g. Revu v. Smith (1858) 18 C.B. wih Hargreaves v. Bretherton [1959] 1 
Q.B. 45; Marrinan v. Vibart [1968] 1 Q B. 528. 
17 [1968] 1 Q.B. 528. 
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order to injure him by giving false evidence. In any case, Marrinan 
v. Vibart ™" is difficult to support on the ground stated above. 
Although an overt act injuring the plaintiff is an essential feature 
of an actionable conspiracy, it is not always necessary that the 
overt act should be actionable if committed by one person.’* The 
better view is that those considerations of public policy **® which 
confer an immunity on a witness in respect of his evidence apply 
with equal but independent force to an action for conspiracy.” A 
witness in a matter already before a court has public duties and 
responsibilities which are not fully shared by those who are con- 
templating the more serious step of initiating proceedings which 
may jeopardise a man’s liberty. 

(b) The application for a Bench warrant was a mere detail in 
the broader canvas of the trial of Advani. Even the instructions to 
counsel, as well as the evidence itself, were an integral part of that 
trial and entitled to protection by parity of reasoning with the 
protection given to statements by witnesses while giving proof to 
their solicitors ™! or statements by police officers to the D.P.P.™ 
Cross L.J. observed ™ that ‘‘ as the application was made in the 
course of the trial and in supposed furtherance of Advani’s case, 
the instructions to make it cannot be separated from the evidence 
which the defendant gave in support of it.” This argument is more 
compelling, and the House of Lords seems to recognise that it may 
be relevant when the facts are fully known *; it would certainly 
be relevant to the existence of malice. That it should not involve 
a complete embargo on the action is in line with earlier cases. In 
Melia v. Neate ** the application was made in the course of civil 
htigation between the parties. A more striking case is Fitzjohn v. 
Mackinder,** where an action for malicious prosecution was upheld 
against a defendant who had been bound over to prosecute the 
plaintiff for perjury by a county court judge who had tried a previous 
civil action between the same parties. The judge had done so 


18 Tf the decision of the Bu o Court of Alberta in MoKinnon v. F. W. Wool- 
worth (1968) 70 D.L.R. 260 represents mutatis mutandis English law, how 
oe ee 
able ral tt extortion is not actionable, while a conspiracy to commit 
the crime is not actionable, because perjury itself is not actionable? 

18 i) Tha eae eia oa of eaea vequiee dias bares Pi AAA coda aay be 
inhibited by fear of civil actions; a ee Ga eae 
of a prosecution for perjury. Munster v Lemb (1888) 11 Q.B.D. 588 
where L.J. emphasises that the rule is not designed to protect malicious 
or untro witnesses. te eee ae ee ee E 
actions in which the truth of the same matter would be perpetual! 

20 This is implicit in the Judgment of Diplook LJ. ho point out (2080) 1 GB. 
528, 587-838) thet, if conspiracy were actionable, actions could 
‘witnesses, counsel, er dae sate oe ee Pouce Chih 
they have taken . a on that action was taken with the primary 
intention of injuring laintiff. 

11 Watson v. MoHwan [1005] PAO. 480. 

23 Marrinan v. Vibart Fe lel 528. 


33 [1970 B. at p 
1970) 2 Ni H.R. at p. > 186 P. 
35 (1868) 8 F. & F. 757. 36 (1861) 9 O.B.(m.8.) 505. 
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partly as a result of the defendant’s evidence in the earlier action. 
Even the dissenting judgments were based on the fact that the 
defendant was not a willing prosecutor, since he had * not other- 
wise caused the prosecution for perjury than by having himself 
given false evidence in the county court—a cause too remote to 
support such an action as the present.’? 7" It was not suggested 
that the action should fail solely because the defendant’s words 
which had set the prosecution in motion had been given in evidence 
mn different proceedings. 

Lord Wilberforce would also have decided the case on the 
basis that, as the defendant’s evidence was given ew parte, it did not 
deserve the immunity generally given to evidence in judicial pro- 
ceedings. This suggestion is apparently novel, is not discussed by 
the other members of the House of Lords, and is contrary to the 
spirit of a long line of judicial pronouncements, of which the 
sweeping dicta of Lord Halsbury * are the most often quoted 
example. Lord Wilberforce accepts the traditional grounds 7° for 
the immunity of a witness and also notes that °° “f the trial pro- 
cedure contains in itself, m the subjection to cross-examination and 
confrontation with other evidence, some safeguard against care- 
less, malicious or untruthful evidence.” 

This speech raises issues which cannot be fully explored here, 
but the following pomts may be noted. It is true that to abrogate 
the rule m respect of ew parte proceedings would not lead to a 
multiplicity of actions, but that is not the major rationale of the 
rule. When Lord Wilberforce argues ** that the evidence “‘ is given 
em parte. . . ; so far from the pubhc interest requiring that it 
be given absolute protection, that interest requires that it should 
have been given carefully, responsibly and impartially,” he proves 
too much, for the public mterest requires that all evidence should 
be given carefully, responsibly and impartially, but the law insists 
that on balance such virtues are more likely to be secured if it is 
also given fearlessly. However, ew parte proceedings have enjoyed 
a special status for the purpose of this branch of the law, since it 
was decided at least as early as Steward v. Gromett °? that a plain- 
tiff who is injured by ew parte proceedings does not have to prove 
that they have terminated in his favour, for the reasons now given 
by Lord Wilberforce, that the defendant’s evidence could not be 
controverted. 

Lord Wilberforce seems to limit his remarks to cases where a 
man’s liberty has been interfered with, and he may be confining 
them to cases closely akin to the present. If so, it would in effect 


27 Ibid. a p. UH Wightman J. 
28 In Watson v. MoBwan [1905] A.O. 480, 486. 
29 Note 19 abore. 


30 [1970] 2 All E.R. at p. 796 C. 
11 foid. at p. 180 D 


32 (1859) 7 ÈB. (x.5.) 191. It was distinguished in Everett v. Ribbands [1952] 2 
Q.B. 108, where proceedings were not am parte. 
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create a limited tort of perjury, though it would not normally raise 
so acutely the difficulty faced by Lord Goddard L.C.J. in Hargreaves 
v. Bretherton ** of proving the causal connection between the per- 
jury and the harm. Nevertheless, persons may, for example, be 
defamed by statements in judicial proceedings which they had no 
opportunity of, and no other person any interest in, 
and this is not pecuhar to evidence given ew parte. Perhaps this re- 
examination of the justification for the privilege of a witness may 
give an opportunity to re-consider the very narrow definition of 
the circumstances in which a witness loses his privilege by stepping 
outside his character as a witness,** and to attempt a closer inte- 
gration of the definitions of materiality in the crime of perjury and 
the immunity of a witness from civil action. l 

I. M. Yrars. 


Tue LATE SHIP AND THE Non-Existent CARGO 


Tue case of Maredelanto Compania Naviera S.A. v. Bergbau Handel 
GmbH, The Mihalis Angelos’ raises three interesting points—(a) 
what is the contractual status of the expected readiness clause in a 
charterparty; (b) may a contractual right to cancel be exercised 
before the date specified in the contract; and (c) may a party who 
has committed an anticipatory breach rely, on the question of 
damages, on the incapacity of the other party to perform at the 
stipulated time? The facts of the case may be briefly summarised 
as follows. B Co. (the charterers) chartered from M Co. (the owners) 
a vessel to carry cargo of apatite from Haiphong. The owners stated 
that they expected the veasel ready to load on July 1 and the con- 
tract further gave the charterer the option to cancel on non-arrival 
by July 20. There was no reasonable foundation for the owners’ 
statement as to expected readiness. On July 17, while the vessel 
was still unloading at Hong Kong from a previous voyage, the 
charterers found that there was no apatite available and purported 
to cancel (wrongfully) on the ground of force majeure. The owners 
treated this as a repudiation and sued for damages. However, 
according to the arbitrators’ express findings the vessel could not 
possibly have made Haiphong by the cancelling date, when the 
charterers would inevitably have exercised their rights under the 
canceling clause. The arbitrators awarded the owners nominal 
damages for the charterers’ anticipatory breach on July 17.. 
Mocatta J.’ varied this to an award of substantial damages and the 
Court of Appeal held that the charterers were not in breach at all. 


33 [1950] 1 Q.B. 45. 

H Seeman v. Nethorolifé cada thst ag tn 58. 

FORTON 2 UE Ho TE, oe arpoa om [1970] 1 All E.B. 678. Hereafter 
referred to as The Mihalis Angs 

3 [1970] 1 All B.R. 678. 
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l. What was the effect of the breach of the ewpected readiness 
clause? 


The Court of Appeal unanimously held that the expected readi- 
ness clause was a condition of the contract and that the owners’ 
breach of it therefore entitled the charterers to terminate on July 17, 
since according to established law once grounds for termination 
exist the fact that the right to terminate is exercised for the wrong 
reason is Irrelevant.’ 

A number of reasons were given for this decision. For instance, 
all members of the court drew comfort from the fact that this 
appears to have been the view of Scrutton L.J.‘ Again, the facts 
upon which the owners’ expectation is based are peculiarly within 
their own knowledge.’ More important, however, are two other 
reasons. First, it is suggested that to label the expected readiness 
clause a condition promotes predictability. 

“ It is surely much better . . . when a contractual obligation 
of this nature is under consideration and still more when [the 
parties] are faced with the necessity for an urgent decision as 
to the effects of a suspected br of it, to be able to say 
categorically: ‘ If a breach is proved, then the charterer can 
put an end to the contract,’ rather than that they should be left 
to ponder whether or not the courts would be likely, in the 
particular case, ... to decide that in the particular circum- 
stances the breach was or was not such as to go to the root of 
the contract.” $ 


With great respect, however, one wonders whether this will neces- 
sarily be so. In respect of matters like description or quantity of 
goods where exactness is easy enough it is no doubt a fact that 
calling a stipulation a condition aids predictability. The expected 
readiness stipulation is, however, rather different in its nature—the 
owner does not guarantee the presence of his vessel for loading on 
the named date, rather he merely states that in view of the facts 
known to him at the time of contract the expectation is one which 
he holds honestly and on reasonable grounds.’ 

The other reason given for the decision is that in cases of sales of 
goods, a statement by the seller as to the carrying vessel’s expected 
readiness to load is well established as a condition.* For the sake 
of consistency, according to the Court of Appeal, the rule should be 
the same for charterparties. However, there seems much to be 
said for the argument of the owners that cases on the Sale of 
Goods Act, with its rigid division into conditions and warranties, 
should be treated with caution in other contexts. It is surely argu- 


3 British d Bonni Lid. v. N.W. Caohar Tea Co. [1928] A.O. 48. 

4 See Sorution on Sal ec hcg (17th ed.), p. 79, case 4. 

s [1970] 8 AU E-R. 185 , por Megaw L.J. 

* ibid. at p. 188, por Megaw L.J. 

T Samuel Sanday d Co. v. Keighley, Maxted 4 Co. (1922) 97 Com.Cas. 296. Bee 
also Megaw L.J. a a aes hard a p. 188. 

8 Finnish Govt. v. H. Ford 4 Oo. . (1921) 6 LI.L.B. 188. 
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able that just as the seaworthiness stipulation involved m Hong 
Kong Fir Shipping Co. v. Kawasaki Kisen Kaisha * may involve 
breaches of greater or lesser importance, so some breaches of the 
expected readiness clause could lead to destruction of the commer- 
cial venture while others would have no effect at all. It is to be 
hoped that The Mihalis Angelos does not foreshadow e similar inter- 
pretation of other clauses where there is no argument against 
disturbing established interpretations. 


2. The date of operation of the cancelling clause 

The conclusion that the owners were in breach of a condition 
made any further discussion of the appeal strictly unnecessary. 
However, the court did discuss the other points raised. The first 
was the interpretation of the cancelling clause. 

The principle that in no circumstances may the right to cancel 
by virtue of an express term be exercised before the date specified 
in the contract was laid down by Pearson J. in The Helvetia—S * 
and adopted by Roskil J. in The Madeleine.» In The Mihalis 
Angelos Edmund Davies and Megaw L.JJ. supported this approach, 
while Lord Denning M.R. disagreed with it. In the opinion of the 
Master of the Rolls, if the vessel will certainly not arrive until after 
the cancelling date the charterer is entitled to cancel before the 
cancelling date has occurred. ‘‘ This is a sensible interpretation 
because, as a matter of commercial convenience, it is better for both 
sides that, when it is obvious that the vessel will not arrive in time, 
the charterer should be able to cancel.” * The majority’s answer 
to this contention is that, save in a most exceptional case such as 
The Mihalis Angelos itself, there would be no advantage of business 
efficacy to be gained by reading the clause in such a way. The 
charterer who is confident that the vessel will not arrive can try to 
get the agreement of the owners to cancel or, failing that, make 
alternative arrangements on his own initiative. It is probably 
true that in practice little is to be gained from the “ robust ”’ 
construction !° but the result of the narrow view undoubtedly looks 
odd.** 


, [10627 2 Q.B. 28. 

10 [1960] 1 Idoyd’s Bep. 540. 

11 oer] 3 Elora s . A. 

18 [1970] 8 All B.B. , 180. 

13 Marston in [1060] J.B.L. at p. 190 argues that the narrow approach encourages 
& waste of resources, by ing the shipowner to press on where there is 
Re sas ct eee cha eaelling 


date. 
14 Where there is an external frustrating event it is clear that a party is allowed to 
rely on the probable course of future events. The same must be true of & 


breach winch, at common law, to the root of the contract. Why should the 
result be any different where partes have eed that a particular breach 
will entitle ihe innocent to rescind ? ermore, if the charterer faced 


wh en inevitable cancellation says ‘‘ It’s all off'' before the cancelling date 
(rather than merely making alternative arrangements) he ol ae anes commits 
@ breach of contract, Admittedly the shipowner, who will only get nominal 
damages, is not going to sue; but can the resuk be right in principle? 
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8. Damages on the basis that the charterer’s termination on July 17 
was wrongful 

This aspect of the case—though again unnecessary from the point 
of view of disposal of the appeal—is perhaps the most interesting 
from the point of view of the general law of contract. The char- 
terers’ argument on this point was basically simple. Assuming that 
by their termination on July 17 they had committed an anticipatory 
breach they proceeded as follows. Had there been no anticipatory 
breach the vessel would still not have made Haiphong by July 20 
and (as the arbitrators found) the charterers would then have 
exercised their contractual right to cancel: the owners therefore lost 
nothing by the charterers’ unjustified termination on July 17. With 
some regret Mocatta J. rejected this argument and awarded the 
owners substantial damages. His reasoning was that in a case of 
anticipatory breach there is no real breach at the time of repudiation 
since the time for performance has not yet arrived, but the law 
treats the case as if a breach at the time fixed for performance were 
inevitable; and that assumed future breach is of the same character 
as that threatened at the time of repudiation. In other words, in 
the context of The Mihalis Angelos, it is assumed that the charterers 
would have failed to load tn breach of contract. 

Inevitably perhaps, the Court of Appeal rejected this reasoning, 
which so cleverly utilises basic principles and yet, with respect, is so 
at variance with common sense. According to the Court of Appeal 
rights which the “‘ repudiator ” would have exercised under the 
contract are to be taken into account just as much as subsequent 
external events in the assessment of damages.’* This seems right 
for two reasons. First, the fiction underlying the traditional 
analysis of anticipatory breach would, in a case like The Mihalis 
Angelos, be flymg in the face of common sense; what is 
“< inevitable ” in such a case is not that the charterers will on the 
appointed day in breach of contract refuse to load, but that they 
will seize at any opportunity to discharge themselves from what has 
turned out to be a bad bargain and say, “* You have not brought 
your ship on time, so the contract is cancelled.” Secondly, in a 
law of contract based on the notion of bargain, it would be difficult 
to defend any decision awarding substantial damages to a party who, 
for a reason other than acceptance of a repudiation, would not have 
been able to perform at the appointed time. As Corbin put it,)* * If 
the plaintiff could not or would not have performed the substantial 
equivalent for which the defendant’s performance was agreed to be 


15 The effect of a subsequent external event is demonstrated by Watts, Watis 4 
Co. v. Mitsui £ Oo. [1917] A.O. 927, though due to the special facts of that case 
aubstantial damages were award Dicta in Avery v. Bowden (1855) & 
E. & B. 714, 727 are inconsistent with this case and must be regarded as wrong. 

18 Contracts, 978. ~ 
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exchanged, he is given no remedy in damages for the defendant’s 
nonperformance or repudiation.’ 1" 
W. V. Hoznton RocEnrs. 


OLD Law Revrvep? 


Ir is unusual today to find the Court of Appeal decide what it appre- 
ciates is a difficult question of principle per incuriam of the relevant 
authorities. Manifestly, however, Price v. Price * is such a decision 
and one which, it is submitted, is bad both on authority and 
principle. An unhappy matrimonial history had culminated in 
a husband’s being taken to hospital where he was detained for a 
month under a twenty-eight-day order. Meanwhile his wife took a 
holiday. During this period of separation both decided never to 
live together again and they never did. Neither had ‘* reasonable 
cause”? for leaving the other. At first instance* Wrangham J. 
found that 
“each. . . made up his or her respective mind to get rid of the 
other independently of the other. Neither thought that he or 
she had the consent of the other, or cared whether the other 
consented or not. Consent ... was a wholly irrelevant 
factor.” * 


Accordingly Wrangham J. acknowledged that there arose 
‘in an acute form the problem which has troubled textbook 
writers and those who write articles about the law. . . whether 
simultaneous decrees for desertion can proper'y be granted in 
respect of the same parting to both husband and wife.” ‘ 


He resolved the problem in favour of the recognition of a concept of 
mutual desertion and granted both parties decrees of divorce for 


desertion. 
The Court of Appeal, however, felt that it was, “ perhaps 


fortunately, quite unnecessary for us to embark on those troubled 
waters. ...2? 5 When he was released from hospital the husband 


had removed his belongings from the matrimonial home: thus the 
wife was able to go on living there. Accordingly, she had never 


17 One diffoulty raised by Mocatty J. seems to be sidestepped by the Court of 
Appeal. If, aa is universally held, acceptance of the tion brings the 
contract to an end, how can one take into account even & hypothetical exercise 
of rights under that contract which a pa tie raul cea The 
prob does nob arise where, as in W y. Mitews, an external event is 
involved. 

[1970] 2 AN B.R. 497. 

MOOT ag VT Re 

id. at p. 544. 


A © we 


Ibid. Bee Irvine, ' Mutual Desertion ' (1967) 80 M.U.R. 46, for an argu- 
ment ing the ition of a concept of mutual desertion. 

s [1970] eat E.B. , 498, por Davies L.J. Davies L.J. acknowledged ihat 
oe is no b authority on the point” (eb . 408). Sachs L.J. observed 
tha “... it ee par AAA E e U ore I was prepared to hold 
that the views expresded in turn by three judges of this Cours in Lang 

, The Times, July 7, 1958 were wrong and thai there could be 


v. Leng sea es 
twin decrees for desertion '' (at p. 501). 
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“ factually carried out her formed intention to desert the husband. 
- . . She went back to the home, and the bird had already flown.” * 
He alone, therefore, was in desertion. 

The factum of separation is an ingredient of desertion. But it 
does not require an actual leaving at the same time as the animus 
deserendt is formed by the deserter. The separation may precede 
the formation of the antmus deserendi. That was not always the 
law. In Fitzgerald v. Fitzgerald ’ Lord Penzance ruled: 

“* No one can ‘ desert ’ who does not actively and wilfully bring 
to an end an existing state of cohabitation. . . . If the state 
of cohabitation has already ceased to exist... € desertion’ 
becomes from that moment impossible to either, at least until 
their common life and home have been resumed.” ° 


That view was finally laid to rest by the Court of Appeal in Beeken 
v. Beeken * which held that where a de facto separation takes place 
without there being an animus deserendi (as where one, or both, 
spouses are imprisoned or in hospital, or separated for business 
reasons), but that antmus supervenes, desertion begins from that 
moment, unless there is consent by the other spouse. Accordingly, 
when husband and wife in Price, at a time when they were in fact 
separated, formed their respective Intentions to desert, the desertion 
of both began. They never resumed cohabitation again. True, the 
wife was able to return to the matrimonial home. But that could 
not in law terminate her desertion. She could have terminated her 
desertion, once begun, only by a genuine offer to resume cohabita- 
tion with her husband and that she never made. Both had come to 
a settled decision to live apart. There was ‘‘ nothing to choose ” 1° 
between their conduct. Her continuing to live in the matrimonial 
home was a wholly irrelevant factor. Surely in reason it could not 
have made a relevant difference if she had chosen to live elsewhere 
after her holiday. In justice and, it is submitted, in law, both were 
deserters. 
ALEXANDER IRVINE. 


ExPrrRTO CREDE? 
ABOUT 880 B.C. Aristotle wrote !: 


“ If a voice always implies a concord and if the voice and the 
hearing of it are m one sense one and the same, and if concord 


€ Ibid. aè p. 496. Cf. per Phillimore L.J. at p. 502: ‘‘ Under the law, in ord 
to establigh d ion, ib was further necessary to show thet a party, having 
ee ees had m feot taken the step of leaving the other in 

ce of it.” 

T (1869) L.E. 1 P. & M. 604. 

8 Ibid. at p. 698. 

R] . 302. 

10 [1970] 2 All E.B. 497, 500, per Davies L.J. Of. per Bechs L.J. a p. 60l: "... 
the responsibi for the break-up of the marrisge appears to me to be 

Dy divided etween the two parties .. .""; and per imore L.J. at 

KOE: Ds. there was Di very mach Koosa s Shan this arai bok 
up, between these two parties." 1 De Anma 111, 2, 426. 


ba) 
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always implies a ratio, hearing as well as what is heard must 
be a ratio. This is why the excess of sharp or flat destroys the 
hearing. (So also in the case of savours excess destroys the 
sense of taste, and in the case of colours, excessive brightness 
or darkness destroys the sight and in the case of smell excess of 
strength whether in the direction of sweetness or bitterness is 
destructive.) This shows that the sense is a ratio.” 
Later in the same treatise he said *: 

‘s In the case of [all the senses] excess of intensity in the 
qualities which they apprehend i.e., excess of intensity in 
colour, sound and smell ys... the organs of the sense.” 

In other words: if someone is exposed to excessive noise his 
hearing will be damaged or destroyed. 

In Down v. Dudley, Coles, Long Ltd.,* the plaintif’s failure to 
obtain damages for negligence from his employers for loss of hearing 
in his right ear, admittedly due to a method of working that they 
required him to adopt, may charitably be attributed to the decline 
of classical education. It is difficult to attribute it to anything else. 
The courts have found no difficulty in allowing damages for deafness 
in conjunction with other injuries. Though all such cases have 
been of traumatic deafness and the problems of claiming for deafness 
by attrition over a long period are obvious." 

Parliament, too, has been reasonably active in recent years." 
Section 21 of the Offices, Shops and Railway Premises Act 1968 gave 
the Minister power to make ‘“‘ special regulations for protecting 


2 Joid., 111, 18, 488. 
3 Devon Assixes, January 81, 1069, unreported. For e more detailed account of 
the medica] technicalities of this case see Coles, Ann. Ocowp. Hyg. Vol. 12, 


. 225-296. 
« Betey v. London Electricit Board (Tho Times, March 27, 1965) is the best 
known. An already sev ee man wes ewerded £1,000 On 
for deafness as one of various heads of damages. See also Foster v. Ttokls, 


O.A., November 18, 1964, and MoGettigan v. Balfour Beatty 4 Co. Ltd., 
Q.B.D., London, May 11, 1954. 

5 Though the courts have readily overcome equally difficult problems in the case 
of prolonged exposure to other diapaas proltomg neE ra Bee Quinn v. 


Cameron d Robertson Ltd. [1958] A.O. 9 and Nicholson v. Atlas Steel Foundry 
d Enginssring Oo. Ltd. [1957] 1 All B.B. 776 ( to dust); perhaps oven 
more is Gardiner v. Motherwell Maohi and Serap Co. Lid. 


TI 8 E.R. 881 (a dermatitis case). 
it is y necessary to make more than passing reference to the fact that, 
despite present publio outcry to the contrary, the -manis of both the 
common law and Parlament has long given protection to the amenity 
of noise. Noise can be both e public (Att.-Gen. v. P.Y.H. Quarries Lid. ] 
1 AW E.R. 8%) and a private nuisance (Christis v. Davey [1998] 1 Ob. 816). 
One assumes that had a neighbourmg householder in the P.Y.E. case suffered 
damage to his hearing by reason of the peer oe ie ee assuming 
e erie pear eh ties such as those experianced by Mr. 
wn in obtaining damages. ‘‘ Herein lies the great merit of framing the case 


Ths Times, Bebruary 1, 1956). Parliament by the Noise Abatement Act 1980 
brough+ noise within ¢he statutory nuisance procedures and various somewhat 


inept attempts have been made to deal with motor-trafilo noise. 
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persons employed. . . from risks of bodily injury or injury to health 
arising from noise or vibrations and for preventing the welfare of 
persons so employed from being adversely affected by noise or vibra- 
tions.” Less specific but equally clear are the powers of the 
Minister to make regulations under section 76 (1) of the Factories 
Act 1961. Although noise is not mentioned in the section, its 
terms are clearly wide enough to include it. No such regulations 
have, as yet, been made.” 

Taken in conjunction with the present general judicial trend in 
favour of the employee in personal injury cases,’ all this made it 
seem unlikely that the first person to sue his employer for traumatic 
deafness would, on the assumption of reasonable proof of causation, 
have much difficulty. Nevertheless Down was the first such case 
and # failed. And not on the problems of causation but on the 
question of foreseeability. 

The plaintiff was a highly experienced joiner working on the 
construction of a new building at Exeter University early in 1966. 
The cause of his subsequent deafness was not in issue; it was his use 
of a “‘ Tornado ” cartridge-assisted hammer * from which the plain- 
tiff had to fire about 120 rivets per day through expanded metal 
sheets into concrete window lintels. The job was unusually noisy; 
in general, because of the easy gasescape around the expanded 
metal and in particular for the plamtiff because he had to hold 
the hammer at head height close to his right ear. He had started the 
job using a ** Hilti ” cartridge-hammer and it is not clear from the 
transcript how much experience he had in the use of such a tool. 
But the ammunrtion ran out and, because of difficulties in obtaming 
a fresh supply the plaintiff changed over to the ‘* Tornado ” which 
he had not used before. Because of its design the * Tornado ” was 
much noisier than the “‘ Hilti.” 

Shortly after starting to use the ‘“‘ Tornado ” the plaintiff spoke 
to his foreman in the usual rather ambiguous terms that such 
conversations seem to consist of in retrospect, about cotton-wool as 
a ‘í protection against the noise of the gun.” In fact he then used 
damp cotton wool for this purpose. Medical evidence on both sides 
agreed that such precautions were useless if not positively an 
aggravation of the danger. After about two weeks working with the 
** Tornado ’? the plaintiff experienced an acute vertigo lasting 
several days and suffered a complete and permanent loss of hearing 
in his right ear. Evidence was given that Mr. Down had a con- 
siderable degree of perceptive deafness before he started on this job 


T A ager alk a O a cn tae an oe parte order from s 
le magistrate under s. 54 of the Factones Act prohibiting or limiting work 
liable to cause injury to the hearing. 

8 For a blatant example of this bias (using the word in a Don-pejorative sense) 
soo Garner V. John esti (Wolv ton) Lid. (1968) 119 8.3. 1006 
(C.A.). Noxa tpsa 

' ha aame i 6 Lila milini, The tool, is, in fact, a gun that fires nails by 
means of a largo and very noisy cartridge. 
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but this was unknown to his employers and was, therefore, irrele- 
vant. Though Browne J. thought that this might well have tipped 
the scales in the plaintiff’s favour had the employer or his foreman 
known of this on the medical ground that such a defect would make 
the plaintiff more susceptible to further damage.?* 

For once the experts were in agreement. The peak sound 
pressure experienced by the plaintiff doing his job was about 160 
decibels. Hxposure to noise in excess of 90 decibels for any appre- 
ciable length of time will normally cause impairment of hearing. 
Firing approximately 120 cartridges per day over a period of ten 
working days involved some 1,200 exposures, albeit brief, to high 
noise level. Nevertheless, in a long and careful (though unreserved) 
judgment, Browne J. gave judgment for the defendants. In a 
classical analysis of negligence he deduced that ‘‘ the overall test is 
still the conduct of the reasonable and prudent employer, taking 
positive thought for the safety of his workers in the light of what he 
knows or ought to know. . . .”? The first question was, therefore, 
‘“ Ought the defendants to have foreseen that the use of this gun 
described by the plaintiff might have caused injury to his hearing? ”’ 
The judge thought not. In a sense the expert evidence had been 
too good. The principal witness was described by the judge as 
“ the pioneer in this country of work on impulse noise ’? who would 
“fnd it very difficult to put himself in the position of someone 
without that knowledge and experience.” The expert thought that 
“*, .. an alert Safety Officer would not have let [work of this 
kind] pass in 1966 ” but the judge did **. . . not think it safe to 
conclude that an ordinary reasonable safety officer or employer or 
foreman in 1966 would have been as alert to the dangers as [the 
expert witness], would have been.” 1 

The date 1966 appears to have weighed very heavily in Browne 
J.’s judgment. He was much concerned by the lack of publications 
available for employers at the time of the injury. A Government 
publication Noise and the Worker had been published shortly before 
the injury to the plaintiff but the judge was “‘ unable to say [the 
employers] were negligent in not knowing of [this publication]. It 
seems to me too high a standard to say an employer ought to read 
every document published by a government department relating to 
mdustry.”? ‘There seems to be some sort of non sequitur here. 
Surely the employer cannot have it both ways? If lack of publica- 


10 Cf. Paris v. Stepney Borough Cownoil [1981] A.C. 867 (H.L.). 

11 Incredibly enough the company’s safety officer who was, presmmably, ‘alert " 
in addition ¢o ‘ordinary ead reqeonahleo” wae dot as a witness b 
either side. In eddition, in 1960, the suthor was present at a conference whi 
considered, inter clis, the dangers of the then new-fangled cartridge-aasisted 
tools. By far the majorty of those attending the conference were safety 
officers. Ti was deeded tha auch tooli eit Page A E caer 
without suitable ear-protection and that the Factory Inspector be 
consulted in case of doubt. The tools in question were *' Hilti,’’ not the noisier 
later developments. The local District Inspector of Factories might have bean 
@ usefol witness for one side or another in Down's case. 
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tions is in the defendants’ favour then, surely, those that exist must 
be read? What is more, it must be assumed that the work upon 
which the defendants were engaged was a ‘“‘ building operation ”’ 
within the meaning of the Construction (General Provisions) Regu- 
lations 1961. If the defendants employed more than twenty persons 
then they were required by Regulation 5 to employ safety super- 
visors with statutory obligations. In fact they employed a full-time 
safety officer. It is difficult to imagine that for him, appointed not 
as an act of grace but under a statutory obligation, to read every 
document published by a Government department on safety is ‘* too 
high a standard.’’ 

Whilst it is respectfully suggested that this case was wrongly 
decided, albeit with ‘‘ reluctance and regret,” on the facts, it is 
nevertheless quite clear that what the learned judge is saying is 
“ not guilty but don’t do it again.’ Since the injury to Mr. Down 
there has been much written that both the reasonable safety officer 
and the reasonable medical officer ought surely to know about.” 
This case is, in itself, sufficient to put any reasonable employer on 
inquiry. Which makes rt even more regrettable that it has lan- 
guished unreported. This is Conservation Year. Most of us are in 
apreement that noise pollution is, perhaps, the most di 
of modern environmental hazards. Could not the editor of at least 
one set of reports be persuaded to add his mite? Transcripts are 


readily available. 
J. B. CRONIN. 


REVOEING CONTRACTUAL LICENCES — NATURAL JUSTICE— 
INTERLOCUTORY INJUNCTIONS 


In Hounslow London Borough Council v. Twickenham Develop- 
ments Ltd.’ Megarry J. recently took the opportunity of surveying 
the familiar problem of the contractual licence. 

The plaintiff council contracted with the defendant building 
contractors that the latter should execute works * on the plaintifft’s 
land over four years. After a strike,* work apparently proceeded 
more slowly and the architect gave notice under condition 25 (1) * 


12 0.9. B.B. 4078 a ie Operated Fising Tools which mentions 
noise hasards Ann, a Byg. 10, 881-888; Dieroff, Int. 


Andiol. 5, 899-848; Newbert, Brit. Med. 511; and, more acoessable 
perhaps to th to the reasonable safety officer, onan. The Daily Telegraph, 21 
anuary, 1968. 

1 [1970] 8 W.L.R. 588; [1970] 8 Al] E.B. 86, 

a a E E E E 


OEEO A E monna 1i Begia Aao ears after the defendants had 
ar when two-thirds b erie the ‘work was already complete. 
seams to have thou of advancement of the work 


was 5S arial: [1970] 8 W.L owever, its relevance does not 
4 The contract was ın RILB.A. form. ‘‘ Local Authorities Edition with Quanti- 
ties,” 1958 ed. 
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of the contract to the defendants that their failure to proceed 
“ regularly and diligently ”?” would, unless there was improvement 
within fourteen days, entitle the plaintiffs to determine the con- 
tract. After almost a month, on the advice of the architect, the 
plaintiffs did so. The defendants replied that this constituted a 
repudiation and purported to elect to continue performance. The 
plaintiff then attempted. to seize the nite, but failed, and issued a 
writ claiming damages for the trespass * and an injunction; at the 
same time, by notice of motion, they sought to restrain the defen- 
dants from ‘* entering, remaining, or otherwise trespassing °’ on the 
site, till judgment or further order, claiming either that the 
defendants had a mere bare licence, which had been validly 
revoked, or alternatively that the architect’s notice, together with 
their own, constituted an effective termination of the contract. 


Irrevocable licences 

The first claim would give the right to possession whether the 
contract was effectively terminated or not, but the defendants 
denied that the licence was revocable on two main grounds: first, 
that the licence was coupled with an interest *; secondly, that the 
contract was specifically enforceable, giving the defendants an 
equitable right to remain. 

(a) Licence coupled with an interest. After careful consideration 
of the authorities on this point the judge professed himself unable 
to find content for the word ‘‘ interest,” ‘* short of any legitimate 
reason for being on the land,” ’ unless it was confined to an interest 
in land or chattels on land. The defendants claimed interests suff- 
cient to satisfy even this test,* but Megarry J. apparently °’ 
preferred to decide the case on equitable grounds and to ignore the 
authorities for this doctrine.*° 


(b) Contractual Licence. The learned judge found it unneces- 
sary to decide whether the contract was specifically enforceable." 


5 Perhaps more correctly termed case where the or fart entry was lawful. See 
Winterbourne v. Morgan EA Be Er, Ei ee OJ. The 
ee ht be taken when no e could 

o ratio of Hurst v. Prctare ree [1015] 1 K.B. 1, 7, 18, 14 (O.A) 
Ghe AED Go os a tn wae an nieret anM deni to tall quia the Gon. 
whether consistent on this point with Wood y. Leadbitter (1845) 18 
& W. 888; pegs See Sir John Miles (1915) 81 L.Q.R. 217. Cowell v. 
Rosehill Raoscourse Oo. Ltd. (1986) 56 O.L.B. 608. 

T [1070] 8 W.L.R. 588, 548. 

s Notably ‘‘ possession ' of the site (sed quasre, see ibid. at p. 560D, but of. 
5540) and an“insoreble. ioterest in goods acid dinterialy! thereon, However, tt 
seems that if the licence had been validly revoked they had had a reasonable 
‘‘ packing-up period ’’ in which to remove their equipment under Minister of 
, Health v. Bellotts [1044] K.B. 298. 

* [1970] 8 W.L.R. 588, 540A, 657-558, but of. 552D. 

10 Hurst's caso, note 6, supra, and Vaughan v. Hampson (1875) 88 L.I. 16 
(creditor's representative held to heve ‘ interest ” in being present et creditors’ 
meeting }— tre Bsa. 8 W.L.R. 588, 558. 

11 [1970] 3 W.L.B ut see below. 


@ 
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He reasoned that the revocation might be in breach of contract, 
and the plaintiffs had to rely on this breach in order to make their 
claim. The court would not give relief on this basis. “ Equity will 
not assist a man to break his contract.” 1 

This reasoning might be said to lead to the view that even if 
the defendant was a trespasser, if he was made so by the plaintiff’s 
breach of contract the plaintiff would not only be liable in 
but would also suffer the penalty of submitting to the defendant’s 
occupation of his land. It might be answered that “it is trite 
learning ” that breach by one party does not compel the other to 
treat the contract as at an end, and thus that the defendants here 
would in any case have ‘‘ a contractual right ” to be there in the 
sense that they could affirm the contract and maintain the validity 
of the licence. But if, regardless of the specific enforceability of 
the contract, contractual licensors are never to be allowed to evict 
licensees it follows that licensees will be able to remain in occupa- 
tion at least ** until trial. This effectively freezes any development 
of the land meanwhile, and will very considerably strengthen the 
licensee’s chances of a favourable settlement. Would not a better 
view be that in such cases the right to remain should depend on 
the specific enforceability of the contract, and that, if specific relief 
is not available, this should not only end the right to remain at 
trial but also should render the licensee a trespasser as from the 
time of revocation,” leaving him to his remedy in damages (which 
will ew hypothesi be adequate in the eyes of the law) for the breach 
of contract? 18 

Megarry J. rejected this solution, holding that contract and 
licence were not to be separated,’ the view of Lord Greene M.R. in 
Millennium Productions v. Winter Garden Theatre,!* and refusing 


12 [2270] 8 W.L.R. 588, 552. Ua an O.J. in Cowsl! v. Rosehill Racecourses 
Co. Lid. (1986) 56 C.L.R , 619, treating this argument with suspicion. 
M J. relied upon Re Buchanan-Wollaston’s Conveyance [1999] Ch. 217, 
affirmed es Ch. 788, admi that was "a very different type of coase,” 
LB. 588, a Lo dy ne co-owner not to sell land. 
covenant was clear soy orceeble.) For estoppel, see below. 
13 M. Furmston (1962) 25 M B. B6. Bee Chitty on Contracts (28rd ed. 1968), 
Vol. 1., para. 1882. ine üs ž 4 P 
14 Quaere whether according to I ; could be 
evicted oven at tral when R E for even then Art ite will 
have to sei up his breach of contract in order to suoceed in evicting them, if 
the contract still remains in force. 
18 Bubject, of course, to the ‘‘ packing-up"’ rule which applies regardless of con- 
tract, see note 8 a ties 
that S apa damages were available in contractual 
b in oases of eviction were to be con- 
sidered proximaée cons of the breach, ‘‘ many of the difficulties mi 
disappear,’’ see Balmond. Law of Torts (15th ed.), p. 968, n. 98. This beliet 
seems Hl-founded: either the licensee has a right to be there, in which case the 
licensor has no right to commit the tort, or does not. If he does not then 
any reasonable assault and battery will be justified. 
ır [1 8 W.L.R. 588, 549 st seq. 
18 Howe] 1 All B.R. 678, 680, eat. In this ev tompore judgment Lord Greene 
also found that the term in the contract granting the licence wes enforceable 
specifically by injunction. 
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to follow Cowell v. Rosehill Racecourse Co. Ltd.” There on facts 
very similar to Wood v. Leadbitter ** it was decided that, since 
the contract was not of a kind specifically enforceable in equity,”* 
the plaintiff licensee was limited to his remedy on the contract in 
damages and that the licence had been revoked validly though 
in breach of contract. The court thus held unanimously that the 
licensee’s right to be there depended upon the enforceability of the 
contract in equity. Megarry J., though unable to follow the de- 
cision, seems ** to have sympathised with this view. 

The difficulties of the decision under discussion are demonstrated 
by the judge’s approach to the defendants’ argument, based on 
White and Carter (Councils) v. MacGregor * that they could not 
only affirm, but continue performance. There the pursuers persisted 
in erecting advertisements in performance of a contract which the 
defenders had repudiated before performance even commenced. 
By a bare majority the pursuers were held entitled to the full 
contract price. Megarry J. refused to accept the broad rule laid 
down by Lord Hodson * that repudiation of a contract by one 
party does not discharge it and that regardless of its specific 
enforceability the contract survives. Lord Reid had laid down 
two Hmitations *—first, that the contract must be one not requiring 
the co-operation of the party in breach; secondly, that the party 
wishing to affirm must have “a legitimate financial or other 
interest ” in performance rather than damages **—and the first was 
not satisfied in the present case." Moreover there was a third 
limitation on the rule, which also applied here; it could not apply 
when A affirms in spite of B’s repudiation and in consequence claims 
possession of property of B.** 


19 (1986) M O.L.B. 608. 3¢ (1845) 18 M. & W. 888. 
t1 Per Latham O.J. (1986) 54 O.L.B. 605, 619-621, Diron J. at p. 688, 
MoTiernan J. at p. 655. Starke J., ab p. 629, took the view that even if an 
injunction were evaileble it could nob render the trespasser a licensee os post 
facto, rejected by Dixon J. a4 p. 684, and Hrvati J. at p. 651. Evatt J. dissented 
on the ground that an injunction was available. On the ew post facto 
int, see Evershed (1084) 70 L.Q.E. 880-840 and the Winter Garden case 
1054] 1 All B.B. 678, 668; [1948] A.O. 178, 189, 203. 
23 He thought ‘of hi significance ’' è dictum of Evets J. as p. 652, “I think 
the fallacy in the orticiam of Hurst's case lice in the continuons inustence upon 


Se ee es a condition of equitable mtervertion’’: 
[1970] 8 . 586, Is is surprising thas Mogarry J. shonld express 
such approval for a dictum emphasising the relevance of equitable enforcement 


36 Thess two conditions resemble two requirements for specific performance, that 
the contract should be enforceable without troublesome supervision and that the 
damage should be ‘‘irreparable,"”” ase Fry, Speoifc Performances (Oth ed., 
1921), ss, &L of soq. It is not clear what | itimate financial or other interest 
the pursuers hed in performance in the end Oerter case, seo [1962] 
A.O. 418, 45L : SESS 

ar ‘* A considerable d of active co-operation under the contract is requisite, 


« Babee wae 
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But if licensees are not to be allowed to affirm in full by insisting 
on performance because this would exclude the licensor from his 
land, what possible use can there be in allowing them in substance 
to affirm in part by excluding the repudiating owner from posses- 
sion? What is this but legally protected waste of an asset vital 
to the community? It is submitted that the right to affirm and the 
right to specific performance must go together in such cases.” 
It leads to error to speak of “a contractual right to be there ” 
regardless of the nature of the remedy.?° The duty to perform a 
contract remediable only in damages may nonetheless be a binding 
duty and Hs breach a legal wrong *!; however, the results of such a 
breach may well differ from those of a breach of a specifically 
enforceable contract.** Thompson v. Park supports this view.?? 
There T, a schoolmaster, licensed P, of the same calling, by contract 
to enter T’s premises but subsequently revoked the licence with 
notice. P left, but later reinstated himself by acts of violence. T 
claimed an interlocutory injunction to restrain this . Apree- 
ing that the contract was not specifically enforceable > the court 
granted it. Megarry J. was reduced to distinguishing this case as 
decided ““ quasi in furore,” *° at the forcible and riotous behaviour 
of the licensee. But it is hard to see how this could render him a 


trespasser. 


29 For the doctrine generally, see Goodhart (1962) 78 L.Q.B. 268, 268, of. P. M. 
Nienaber [1962] C.L.J. 218, 

30 See Lord Reid [1962] A.C. 418, 420: “Of course if it hed been necessary 
for the defender to do or accept anything before the oontract could be 
completed by the pursuers the contract not have been completed and 
the pursuers’ only r would have been damages ” (emphasis added). As 

rt pointed out ) 78 L.Q.B. 968, 264, ‘* This must be the situation 
in many osses in which he pursuer had agreed to do work on the defender's 
ona In ¢he principal case it so happened that ihe defendants were on the 
and and did nos l specific relief in order to be remstated bub the effect 


71 Of. O. W. Holmes, The Common Law, (1881, Ed. Howe, 1968) pp. 288 et seq. 
and Rookes v. Barnard [1964] A.O. 11299 on the ‘‘ binding "’ nature of the dug 
to perform a contrect at common lew. 

233 For an example of a need, judiciaHy felt, to distinguish duties in tors which 
should rightly be enforced by damages but not by injunction, see Woollerton 
and Wilson v. Richard Oostain Ltd. [1970 races 411; [1970] B ager reas 
488, (trespass to air-space). The word “duty” in caacs is of the 
‘t chameleon hued " Mia castigated by W. N. Hohfeld; Fundamental Legal 
Conceptions (1919, Ed. W. W. Cook), Pp. 39 ət seq. Even Hohfeld would, 
misleadingly, have used tho word ‘' duty’ in both cases and this is ons defect 
in his analysis. Of. Thompson v. Park [1944] K.B. 408, 410, 419. 

33 [1944] K.B. 408, 409 (O.A). Consistent with all the authorities. 

34 Ibid. at pp. 400, 411 React 

25 [1970] 8 W.L.B. 588, 558. But he also thought it aignificant e con 
tag AA not 1 enforceable, ibtd. een J. [1970] 8 W.L.R. 588, 
558, criticises T on V. Park [1 K.B. for citing Salmond on Torts, 
Oth ed. (1986), p. 258, giving the ratio of Wood v. Leadbitter (1845) 18 M. & W. 
888, without the subsequent o, giving the modern ns, But that 

© was directed to alore abla contacts Which dhs oaa 
pson v. Park (supra) admittedly was not, 
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Was the contract in fact specifically enforceable in this case? 
Megarry J., having agreed that a licence to share, as in Thompson 
v. Park,** could not be so enforced, and that White and Carter’s 3" 
case could not apply, since here performance required the plaintiff’s 
co-operation,** nevertheless concluded that this contract was speci- 
fically enforceable. The plaintiff could have enforced it against the 
defendants °*; applying the mutuality doctrine *° it must be 
similarly enforceable in reverse. But the cases on which the learned 
judge relied for the initial hypothesis “1 create an exception to the 
general rule “? for building contracts—t.e., that the remedy is not 
available—in cases where the plaintiff could not otherwise have 
the work completed because the defendant is in possession and can 
exclude him from the site.“ Here the defendant’s right of posses- 
sion as against the plaintiff is the very question at issue.“* 


(c) Licence by estoppel. The learned judge also thought that 
the doctrine of the licence relied upon “* might ** provide yet 
another reason for favouring the defendants; any Hcence granted 
was subject to an implied undertaking not to revoke it for so long 
as the contract lasted. An extension of this principle to contracts 
giving a licence to enter land to perform a service thereon seems 
to go very far.“ Even so, such a licence may best be satisfied bý 
an award of damages.“ In any case, since there is an adequate 
remedy in contract in damages in cases where the contract is not 


38 [1044] K.B. 408. 

sr [190] A.O. 418. 

38 Tt is hard to see why the question of co-operation should be conclusive for 
affirmation, but not for ifio performance. Cf. Winter Garden Theatre case 
[1946] 1 All E.R. 678, 681, 682. 

30 r pe Woleecrhampton Corporation v. Emmons [1901] 1 K.B. 515 end 
Carpenter's Estates v. Davies [1940] 1 Ch. 160. 

40 Tt is an unusual ose of the mutiuatity rule to est a caso for granting 
specific performance, es opposed to defeating if. Buch an argument seems 
circular, for the initied hypothesis mus inevitably aesume « favourable answer 
to the question in imua. 


41 Bee note BO. 

42 See, for a eral survey, Ryan v. Mutual Tontine Westminster Chambers 
Association ue Oh. 116. 

o Bee C 's Hetates v. Davies [1940] Oh. 160, 164, 165, G. H. Treitel, 


Law of Oontract (8rd ed., 1970), p. 845. Bee Flint v. Branden (1808) 8 Ves. Jun. 
159, 168, Bir W. Grant M.R., and 2 Ves.Jun.Supp. 08. Of. Flint v. Branden 
(1904) 1 Bos. and Pul. 78 (subsequent recovery of covenant). 

44 S88 of gas de J. said the defendants had possession [1970] 8 W.L.R. 

; of. p. 560. 

45 Or “licence by estoppel,” or, ‘rule in Ramsden v. Dyson,” (1866) L.B. 1 
H.L. 129, 170. 

46 The point wae not argued. 

47 If would cover the examples by M J. as conclusive against 
the application of White and Cees (Console) ioia) A.O. 418, in this field, 
[1970] 8 W.L.B. 588, 555-557, and probably mean that contractual licences 
are equitable interests valid bles the third with notice, see Errington 
v. Errington [1952] 1 K.B. , R. H. Maudsley (1958) 90 Conv. (m.8.) 981. 

48 foe Chalmers v. Pardos [1988] 1 W.L.R. 677 and sse H. R. Ives (Investment) 
v. High [1967] 2 Q.B. 879, 805. 
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specifically enforceable, there may well not be sufficient detriment 
to permit the licensee to set up the estoppel. 


(d) Conclusion. After such a broad survey of the authorities 
it is perhaps unfortunate that Megarry J. was able to reach a 
decision on such & narrow ground which it is far from certain 
would, or should, have been reached on more familiar con- 
siderations. 


Natural justice and the power to determine a contract 


Concluding that since the contract survived the licence survived 
too, the learned judge then considered whether the plaintiffs had 
validly determined both (by the notices under condition 28 (1) ). 

The defendants, relying on Hickman v. Roberts *° contended 
that the architect’s notice should not have been given without a 
hearing, since the rules of natural justice applied, and thus that it 
was void. Megarry J. admitted that, if the rules applied, failure to 
comply with them would render the notice void,*! but denied that 
they did apply in cases like the present. In Hickman’s case the 
architect ‘‘ referred to the owners for instructions ” "2; here there 
was no infringement of the architect’s duty of independence. Again 
the architect’s notice was not dispositive. Even if there was a 
presumption that the rules of natural justice were implied in all 
contracts, a contrary intention was enough to defeat this, and such 
a contrary intention was apparent here.** The architect’s “ position 
of skill and independence ” afforded adequate safeguards.®4 

It would be inconvenient for an architect in this position to be 
required to hold a full hearing, but it is now well established that 


4° Beo E. H. Maudsley (1956) 20 Conv.(m.s.) 281, 209 st saq. It is sometimes 
Sera eat ec ee ee 's consent the licence is 
irrevocable until i is complete. the Winter Garden Theatre case [1948] 


is covered by the rule in Minister of Health v. Bellotti [1044] K.B Lord 
Uthwatt in Winter Garden case held that this covered the oom n of the 
‘run ’’ of a theatrical produstion ] A.O. 178, 901. Contra Greene 
aaa eae 1 All E.R. 678, 688. But if the rule is to cover the full rm- 
ance of any contract once begun it will constitute an extension of and 


Carter (Councils) [1948] A.O. 418 into the licence ceases, which even Megarry J. 
opposed. 


50 [1918] AC, 2%. 

51 FoHowing Ridge v. Baldwin [1964] A.O. 40, 110, 185. Bee [1970] 8 W.L.R. 
528, . 

52 Per Lord Thankerton in Panamena ioe ase Jompanta Limitada v. 
Frederick Leyland & Oo. Ltd. [1047] A.C. 428, ; 

53 See John v. Rees 0] Oh. 845, 400. Of. Russell v. Duke of Norfolk [1949] 
1 All B.R. 109. Of. Lee v. Showmens’ of Great Britain [1952] 2 Q.B. 
820, 842; Bonsor v. Musicians’ Umon [1054] Oh. 470, 485; Fountains v. 
Chesterton, The Times, August 20, 1968; 112 8.J. 600. But see John v. Rees 
[1970] Ch. 845, 990. Gaiman v. Mental Hoalth Assootation [1970] 8 W.L.R. 
42, 61. R. v. Senate of University of Aston (ex p. Roffey) [1969] 2 All B.R. 
064, O74. 

s4 [1970] 8 W.L.R. 588, 562. 
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the rules of natural justice vary according to the circumstances," 
and although the rules usually apply only when the decision has 
binding effect,"* here the notice did confer a power on the plaintiffs 
to terminate, other conditions being satisfied. A better argument 
would be that the strongest case for implying, or even requiring, 
natural justice in contracts is where the individual will lose member- 
ship of a corporate or quasi-corporate body *’ on termination of 
the contract. As the contract resembles more a commercial one 
entered into on an equal basis and at arm’s length, so this case 
becomes weaker. The kind of evidence which needs to be considered 
to determine the question may also be relevant."* 

As Megarry J. Pod Cais = Le a a tele ors 
need of authoritative guidelines. 


Mandatory injunctions 

Although concluding that the notice was valid, Megarry J. 
refused to grant the injunction.®® It was in substance mandatory, 
“ or at least it has a mandatory element in it,” *’ necessitating a 
partichlarly strong prima facie case ** and a high degree of certainty 
that there would be no reversal at trial. On the facts it was 
insufficiently clear that the termination was within the terms of 
the contract and considerable disruption would be caused to the 
defendant if the injunction was granted. 

But this disruption would, if the contract was not specifically 
enforceable, be inevitable at the time of trial, and what purpose 


55 4.9., Re H. K. (An Infant) [1967] 2 Q.B. 617, 681, 682, 688. Bee 8. A. de 
Smith, Judtoial Reviow of Adménistrateve Action (Qnd ed., 1988), pp. 179 et seq. 
Here the architect had received and considered a number of written represen- 
tahons from the defendants, see [1970] 8 W.L.R. 588, 544, 545. These may 
wel have satisfied the odi alteram partom rule for thie type of situation. 

58 Bee de Smith, op. oit., supra, pp. 162, 217-221. 

57 Such as trades union rules, Bonsor v. Musicians’ Union [1049] Oh. 470, 485; 
of. Gaiman v. National Assootation of Mental Health [1970] 8 W.L.R, 42, or 
university rules, see R. v. Oxford University (ex parte Bo er), The Timas, 
October 7, 1970, Glynn v. University of Koole, Tho Tomas, December 18, 1970. 
Such cases are sometimes explained as nyol lous of atatus, seo R. Y. Sonate 

ee ae noo parte Rofo) 1960] 2 All B.B. 064, nee In 


hatian cases between “ officer” and ‘‘seervant.”” E.g., Vidyodaya 
Triverity Counc v. Suvo } 1 W.L.R. TI. Ridge v. Baldwin [1964] 
A.O. 40, criticised de th, op. of., supra, p. X7, as result-oriented, bub 
applied in Pillai v. Singapore City Cownotl 9664 1 WLR 1278 (P.0.). 

58 See O. Grunfeld (1969) 83 M.L.B. 688, 684. 

59 [1970] 8 W.L.B. 588, 564. 

60 The defendant's argument, on Anismimo V. Foreign Compensation Commission 
[1960] 2 A.C. 147, that the notice was void because the architect had taken 
matters into account which he should not, was rejected on the facts. [1970] 
8 W.L.R. 588, 564, 565. 

#1 [1970] 8 W.L.R. 588, S70. The defendants would have to act to comply. 

41 Rel g on Kerr on Injunctions (6th ed., 1927), 92, end Shepherd Homes 
Ltd. v. Sandham [1970] 3 W.L.B. 848, Mogarry 
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could be served in allowing the defendant to retain his equipment 
7 7 G3 
unused on the site meanwhile? J. B. K. Ri ZEN 


RESTITUTION BY SUBROGATION 


In Congresbury Motors Lid. v. Anglo-Belge Finance Ltd.! the 
plaintiffs, who had bought a garage with some £50,000 raised by 
mortgaging it to the defendants, sought a declaration that the 
contract of loan and the mortgage were unenforceable. The grounds 
for this unmeritorious claim were that the defendants were registered 
moneylenders within the Moneylenders Act 1927, and that, because 
none of the documents executed by the parties had contained the 
exact date of the loan at the time that it was signed, there was 
no sufficient memorandum of the contract as required by section 6 
of that Act. The plaintiffs counterclaimed for a declaration that 
they were entitled to a lien on the property for the amount of their 
loan. In & sense both parties won. The plaintiffs’ contention that 
the mortgage and loan were unenforceable was sustained, but both 
Plowman J. and the Court of Appeal found themselves able, 
consistently with the policy of the Act, to hold that the defendants 
were entitled to a lien which arose by their being subrogated to 
the position of the vendors of the garage, who had been paid off 
with their money. This result was reached on the analogy of 
Nottingham Permanent Building Society v. Thurstan,” where the 
building society was similarly saved by subrogation to the unpaid 
vendor’s lien, when, having advanced money on a mortgage to an 
infant, it found both mortgage and loan caught by the Infants’ 
Relief Act 1874. 

The case is both encouraging and worrying. It is encouraging 
because it militates against the particular unjust enrichment that 
has been an intractable consequence of technical illegality in 
moneylending contracts ° and because, in doing so, it draws atten- 
tion to the potential of subrogation as an instrument against unjust 
enrichment generally. But it is worrying because it ignores a 
possibly important distinction either between two kinds of subroga- 
tion or between subrogation and something else. Churlish as it 
may seem to focus on the worry, the failure of the case to elucidate 
this theoretical distinction needs more discussion than its eminent 
virtues. 

e For a more detailed examination of the injunction point, see F. G. Glover (1970) 

190 New L.J. 978. 

1 [1970] 8 All H.R, 885 (O.A.); ab first instance [1970] Ch. 294; [1909] 3 AN 

a [1908] A.O. 6 (H.L.); [1908] 1 Oh. 1, sub nom. Tharston v. Nottingham 
Permanent B Society. 

23 The ettem oe the borrower on terms has nos been @ success: Lodge v. 

ncestmont Oo. Lid. [1907] 1 Ch. 800; Chapman v. Miohasl- 


son [1909] 1 Oh. 288; Cohen v. Lester Lid. [1980] 1 K.B. 504; Kasemu v. 
Baba Egbe [1956] A.O. 539 


208 THE MODERN LAW REVIEW Vou. 84 


There is an animal in the cases which looks very like subrogation 
but manages on occasion to leave a very puzzling footprmt.* In 
Re Wrexham, Mold & Connah’s Quay Railway,’ for instance, the 
plaintiffs had advanced money to a railway company which had 
exhausted its borrowing powers. It was held that, even though 
they might recover by—to use the language of subrogation—being 
allowed to stand in the shoes of those creditors whom the company 
had paid off with the borrowed money, nevertheless they could not 
take advantage of securities and priorities enjoyed by the paid-off 
creditors. In short, any substitution was to be imperfect. 

Just as rumours of the Surrey puma persist through those who 
think they have seen footprints inexplicable in terms of the tabby 
kind of cat, so the imperfect substitution in Wrewham has seemed 
to be the mark of something which cannot be subrogation.® It goes 
almost without saying, however, that, if only the creditors to 
whom the plaintiffs sought to be subrogated had not been specially 
privileged, then nobody would have noticed anything to suggest 
that this was not a straightforward case of subrogation. 

In Congresbury the language of subrogation is used throughout 
without qualification. There is no talk of an imperfect substitution. 
Indeed, in so far as they were expressed to be subrogated to the 
unpaid vendor’s lien, the lenders were allowed to take advantage 
not only of a simple personal claim but also of a special additional 
strength in the position of the person in whose shoes they were 
allowed to stand. The difficulty, however, is that, even if the 
lender in Congresbury could, and the lender in Wrewham could 
not, take advantage of a paid-off creditor’s security, the situation 
in Congresbury bears a much closer external resemblance to that 
in Wrewham than it does to the typical pattern of facts behind 
subrogation proper. The Wrewham situation looks like this: (i) 
the plaintiff intends to advance money to the defendant which, for 
some reason, turns out to be irrecoverable by direct means; (i) 
the plaintiff recovers the apparently irrecoverable sum by taking 
advantage of a claim which would have been made on the defendam 
by a third party, had that third party not been paid off by the 
defendant with the money advanced by the plaintiff. By contrast, 
the typical pattern behind subrogation proper, if we take payment 
by an insurer as a central model, is: (i) the plamtiff pays a 


t Goff and Jones, The Law of Restitution (1964) Chap. 28: “A Rights Akin to 
Subrogation.” 

8 2 Oh. 668; [1800] 1 Ch. 905; [1899] 1 Ch. 440 (C.A.). 

€ In Wrosham itself, a, L.J. said that the right which enabled the plaintiff 
to recover had “y Tatler MA. thought the Might bed bean i [1800] 
1 Ch. at p. 455. hind Tord ht the right had been unneces- 


referred to the theo TE ae 7. Of. Parne T 
Maolver [1908] 1 K.B. 1 ae where Romer L.J. with whom, as Romer J 


Wreakom had begun) was careful to point out that the Wroeham right did nof 
put a lender in exactly the position one who is entitled to stand in the shoes 
ofa craditor in all reepenks, meaning, it seems, to distinguish the Wresham 
right from subrogation. 
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recipient, and (ii) seeks to occupy the position of the recipient in 
order to reduce the cost to himself of having made the payment, 
by taking over any rights by which the recipient might have secured 
the sum in question, had it not been provided to him by the 
plaintiff. The difference, very shortly, is between exchanging your 
position for that of your payee’s enemy, to attack him, and 
exchanging your position for that of your payee.’ 

If this description of the two situations is important, then 
Congresbury does belong with Wrewham: the plaintiff lender attacks 
his own payee from another’s position. This means that—if the 
language of subrogation is to be used at all_Congresbury is a case 
of imperfect subrogation, but one where the imperfection of the 
substitution did not happen to show. To insist on this is not to 
criticise the result but merely to warn that it is on this pattern 
of facts that variations of detail may produce effects out of line 
with those normally to be expected from subrogation.’ 

But it may be argued that the external similarity to Wremham 
is by the way, and that Congresbury must be subrogation proper 
because the lenders were allowed not only the vendor’s personal 
claim but also the lien. There are two answers. First, that 
argument reaches an impasse, for it makes it impossible ever to 
recognise the animal of which Wrewham is the footprint: except 
from a model of the facts in Wrewham, it is impossible to predict 
the possibility of an imperfect substitution. Secondly, the argu- 
ment misses the real point of Wrexham which is not that the right 
which we are tentatively calling imperfect subrogation cannot 
ever give a plaintiff more than another’s bare personal claim, but 
rather that it can never enable a plaintiff to become stronger in his 
attack on his payee than he would have been if his own original 
dealing with the payee had not been defective.” In Congresbury 
the original transaction which failed was a loan secured by 


T The insurer may, of course, come into conflict with his payee, as, for instance, 
where fhe insured, having been indemnified for a loss, gets a payment in 
respect of it fram him who caused it. But the msurer will not move against 
ee ee ee , but from his own ition, 
seeking to enforce right to be treated as payee in respect of all his 
payee’s rights which diminish the loss. 

Perhaps sn AE A e oa Poets agra in Tharstan v. Nottingham 
Permanent Building Society [ J 1 Ob. 1, do not talk of subrogetion. The 
court included Romer and angen Williams L.JJ., both of whom had sat at 
different stages of Wrezham. The House of Lords in Thurstan had no reason 


So, for instance, the reason why Lord Lindley would not fallow out the logic 
of subrogation in Wreskam was thet it would defeat innocent persons and 
pitoe Ce En toe ee been if hiy boan Bad 
not been prohibited: [1800] 1 Ch. at p. 447. Rigby L.J., though he did suggest 
that the right should never give the i-lender any securities, gave the reason 
that it would be E i ceeds E invalid loan more valnoeble 
than a valid one. In Bannatyne v. Maolver [1906] 1 K.B. 108, Romer L.J. 
did suggest, at p. 108, that the Wrecham right cannos extend to securities, but 

ee reason there to be thinking other than of an originelly unsecured 
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mortgage, and the position to which the lenders were subrogated 
was no stronger—the vendor’s claim secured by lien. Consequently, 
there was not that inequality between the lender’s originally mtended 
position and his subrogated position which could have required the 
substitution to be imperfect, or, put differently, which could have 
allowed the potentially imperfect substitution to show. Nonetheless, 
Congresbury does, in principle, belong in the Wrewham mould. 

Quite differently with subrogation proper. Where a plaintiff 
seeks to be treated as his own payee to take over those rights 
which will reduce the cost of a benefit conferred on the payee, 
then it is quite right that he should be able to exploit the totality 
of his payee’s position, so far as relevant. The substitution will 
always be perfect, because there is no danger of the plamtiff’s 
acquiring unintended strength in attacking his payee, for the 
obvious reason that he is not attacking him, but seeking to be 
him. 

There are several ways of dealing with the problem of naming 
the right in Wrewham and Congresbury. To talk of quasi-subroga- 
tion or imperfect subrogation is to accept both the affinity with 
and the difference from subrogation proper; to prefer to speak of 
the validation of invalid transactions or the adoption of 
unauthorised benefits’® is to prefer to deny the relationship 
altogether and to produce a new animal. But it may be better 
to say simply that where subrogation enables a plaintiff to sue 
his own intended payee, so as to recover from another’s position 
what has unexpectedly turned out to be irrecoverable from his 
own, then it will never permit him to improve on his origmally 
intended position and will, if necessary, stop short of effecting the 
normally perfect substitution." That only says that, in certain 
circumstances, slightly unwonted behaviour is to be expected from 
a perfectly familiar animal. 

Prtre Bers. 


10 Goff and Jones, op. cit., p. 408, 

11 Tt does not follow ¢has he will always be allowed to retain eren his own 
intended strength. A vital question remains unanswered and will arise on a 
bled of the Cea esbury end Wrezham facts. Secured lender One, finding his 
loan invalid, ocka to be subrogated to the position of secured lender Two, mae 
hes been aff by Borrower wi o's money. Congresbury suggests One 
ney (eke Teor soils e Hla bare ga Gene Bat edd that 
Borrower has other unsecured creditors and cannot pay MER Wil 
Congresbury allow One to come into Two's position above the ordinary creditors 
whose claims have ea T invalidity? There ere remarks in 


Wrocham (of. note 9, patil to n itty, but One might argue 
(a) that for the other credi ing Weer ed; but for One's advance, 
they ould havs ted Two above ahem ant () Wrecham, One 


wax nok seeking to improve his originally antend A a reg roo 
secured len 
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A Banx’s RIGHTS IN an INSOLVENCY SITUATION 


In Halesowen Presswork & Assemblies Ltd. v. Westminster Bank 
Ltd.,* the plaintiff had two bank accounts with the defendant bank, 
a No. 1 account which was its original loan account and a No. 2 
account which had been opened in April 1968. At the time of the 
opening of the No. 2 account, it was agreed that, in the absence 
of “ materially changed circumstances,” the No. 1 account should 
be frozen for the next four months.? On June 12, 1968, a cheque 
for £8,611 8s. 10d. drawn by Girlings Ltd. in favour of Halesowen 
was paid into another branch of the bank for the credit of 
Halesowen’s No. 2 account. Later the same day, Halesowen went 
Into creditors’ voluntary liquidation. Girling’s cheque was credited 
to the No. 2 account on June 18 and cleared on June 14, 1968. 
At the date of the liquidation, the No. 1 account had been frozen 
for some weeks and was overdrawn by £11,879. On June 19, 1968, 
the bank notified the liquidator that it proposed to prove for the 
net balance only on the two accounts, claiming a right of set-off 
between the two accounts. The liquidator challenged the bank’s 
right of set-off and claimed that the credit balance on the No. 3 
account should be available for the general body of creditors and 
that the bank should prove as an unsecured creditor. 

At first instance Roskill J.,? rejecting Halesowen’s contention 
thet the bank had specifically agreed orally not to set-off the two 
accounts, had held that the bank was entitled to a right of set-off 
for the following reasons. Regarding the bank’s right of combina- 
tion of accounts as being “‘ a manifestation of or a Tight analogous 
to ” * its right of lien he held that such a lien arose whenever a 
customer was indebted to a banker as banker on his general balance 
of account and continued so long as the customer remained sgo 
indebted. If a banker agreed with his customer to open two or 
more accounts, he had, by virtue of his lien, a right to move assets 
or liabilities from one account to another without the customer’s 
consent unless he had expressly or impliedly agreed with his 
customer that he would not do so for a limited or unlimited period 
or during the subsistence of the banker-customer relationship. The 
question in each case was what was the agreement. Applying those 
principles, Roskill J. had held that the right of lien, though 
abrogated by the bank under the April 1968 apreement for a period 


Halesowen group wes substantially overdrawn with the bank, most of the over- 


draft was unsecured and the bank was consideri calling in the loans and, in 
default, taking steps to liquidate Halesowen com rily. Halesowen, however, 
had a in ored# with Idoyds Bank. In the course of negoti 


banking reasons for opening such an account, see F. R. Ryder [1970] J.B.L. 
* [1970] 1 All E.R. 88. 4 Ibid. at p. 47. 
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of four months in the absence of materially changed circumstances, 
nevertheless became enforceable as soon as the banker-customer 
relationship determined on the liquidation of Halesowen. 

The Court of Appeal disagreed with him. First, the court was 
prepared to imply a term as to notice into the April 1968 agreement 
and the majority (Lord Denning M.R. and Buckley L.J.) held 
that the agreement remained in operation notwithstanding the 
liquidation since the bank had not given Halesowen notice. Winn 
L.J. on the other hand in a judgment not conspicuous for its 
clarity held that the agreement must have been determined when 
the rights of Halesowen passed to its liquidator. Secondly, a 
different majority (Lord Denning M.R. and Winn L.J., Buckley 
L.J. dissenting) held that the provisions of section 81 of the Bank- 
ruptcy Act 1914 (as extended by section 817 of the Companies 
Act 1948) did not apply in the special circumstances of the case 
since the agreement excluded the possibility of the dealings bemg 
mutual. On these two grounds the bank was held to have no right 
of set-off; the liquidator was entitled to recover the balance on 
the No. 2 account and the bank was left to prove in the liquidation 
for the amount due on the No. 1 account as an ordinary creditor. 

The case is of considerable importance to banks for three 
principal reasons. First, the Court of Appeal has attempted to 
rationalise the relationship between a bank’s lien and its right of 
combination of accounts but in doing so has cut down the scope 
of the lien and further obscured the relationship between the right 
of combination of accounts and rights under section 81 of the 
Bankruptcy Act 1914. In the past it has been held that a bank’s 
lien is a legal lien which is part of the law merchant.’ The hen 
has been held to extend to any securities held by the banker qua 
banker without notice of a third party’s rights. Securities have 
been widely interpreted so that the Hen has been held to cover 
not only cheques and their proceeds * but also money paid in.’ 
This latter extension in particular has been justly criticised.* Thus 
the scope of a bank’s lien has appeared to be wide and there has 
been some confusion in the cases and in banking circles of this 
right and the bank’s right of set-off, sometimes referred to as a 
right of combination or consolidation of accounts. Roskill J. at 
first instance, as we have seen, regarded the two rights as generi- 
cally related or at least analogous. .The majority of the Court of 


cr a eg Me ee LTS 
] All E.R. . T19, 722 and the esrher cases of Davis v. Bowsher 
(1704) 5 Term Rep. , Giles v. Perkins (1807) 9 Hast 12 and Boland v. 
Partita eset T & M. QTL 
Bee, 6.9., Sutters V. Briggs [1022] 1 A.C. 1, 90 per Lord Sumner. 

. Mio e Curne (1876) 1 A Ces, eM All E.R. Bep. 686. 
t Beo Paget's Law of Banking (ib | : . Megrah), 485. Bee also 
Rozburghe v. Cow (1881) 17 D £90 and the Triah "ee ot Re Morris, Coneys 
v. Morris (1929) 1 LR. Bi whieh ota Polora to Dese thar dain H 
set-off which is the more appropriate concept. Strangely enough neither case 
was cited in Halesowen. 
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Appeal has disagreed with him and preferred the simpler concept of 
set-off in this context. Lord Denning M.R.’ emphasised that a 
bank’s lien has no resemblance to any other lien. He said that 
whereas in the ordinary way a lien depends on possession and loss 
of possession involves loss of the lien,!° in the case of a bank’s lien 
the bank does not lose a lien over a cheque and its proceeds by 
allowing the customer to draw against the proceeds. The only 
effect is that the bank has pro tanto released its lien. Holding, 
therefore, that a bank’s lien “ is no true lien,” his lordship thought 
that, in order to avoid confusion, the courts should discard the use 
of the word “ lien ” in this context and speak of a bank’s right to 
combine the accounts or a right of set-off. Winn L.J.! doubting 
the relevance of the argument on a bank’s lien also preferred to 
talk in terms of set-off but then confused the issue by citing 
(apparently with approval) Roskill J.’s judgment where he appears 
to equate the two rights. Buckley L.J." thought that the reference 
to securities in the context of a bank’s lien was not wide enough 
to cover a bank’s own indebtedness to its customer. He thought 
the situation before him was not a lien situation at all since a lien 
postulates property in the possession or under the control of the 
creditor. It was not a pure set-off situation either. It was an 
accounting situation in which the existence and amount of one 
party’s liability to the other could only be obtained by discovering 
the ultimate balance of their mutual dealings. 

Thus the Halesowen case achieves a welcome conceptual clarity 
by cutting down the scope of a bank’s lien. It would appear that 
their lordships’ remarks are limited to the context of set-off, and 
otherwise a bank’s lien over securities (at least in the narrow sense) 
will still be effective. It is regrettable, however, that there was 
such diversity in the rationes of their lordships’ decision. It is 
unfortunate, also, that at the same time the Court of Appeal has 
not clarified the relationship of the bank’s right of combination 
of accounts with its rights under section 81 of the Bankruptcy Act 
1914. Is the right of combination of accounts superseded by rights 
under section 81 in an insolvency situation or does it supplement 
them? The distinction, it is submitted, is not simply academic; it 
can have significant practical consequences. The Halesowen case 


® [1970] 8 W.L.B. at p. 688H. 

10 His Lordship presumably was referring only to a legal lien since possession js 
not always necessary for enforcement of an equitable hen. 

11 [1970] 8 W.L.R. at p. 687G. 12 [1970] 8 W.L.R. at p. 6457. 

13 Thus as Halesowen ahows it ma be possible to contract ont of general set- 
off whereas it has been firmly held that rights under s. 81 cannot be excluded 
by agreement—see Rolls Rasor Lid. v. Oos [1967] 1 Q.B. 552; 1 All E.R. 
897: 2 W.L.R. 941 end the writer's discussion of the osses in " Contracting 
out of Bet-off’’ in (1970) 120 New L.J. TTL. This principle was reaffirmed b 
the Court of Arpo in Halssow seo [1970] 8 All ER at p. 4700, iad 

. 490A, although it is pobimitied that the effect of Winn L.J.'s judgment in 

tho Rolle Resor caso and the effect of tho majority vlew an Halasowes if train 
a limited measure of con i ous since i appears to be open to the parties 
to decide which dealings are to be mutual. 
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leaves the matter in the air. It is submitted that the statutory 
rights under section 81 should supersede the right of combmation of 
accounts just as they supersede the right of set-off under the general 
law. 

Next, in upholding a bank’s right to combine a current and a 
loan or frozen current account in an insolvency situation, the 
Court of Appeal appears to follow Roskill J.’s view that the bank’s 
right is not limited to current or other similar accounts in the 
absence of any express or implied agreement to keep the accounts 
separate.’ Previously there had appeared to be fairly strong 
authority against a right of set-off of current and loan accounts.** 
This authority has now been distinguished largely on the basis of 
the particular agreements in the cases. It is submitted that 
Halesowen represents the better view; a rigid distinction between 
the two types of accounts for set-off purposes is a spurious one, 
without any real justification. 

Finally, the Court of Appeal has disagreed with Roskill J. in his 
view that a restriction on the exercise of a bank’s right contained 
in an agreement entered into during the subsistence of the banker- 
customer relationship does not continue to bind the bank once the 
relationship has been determined. The majority (Lord Denning 
M.R. and Buckley L.J.)** have held that although they were 
prepared to imply a term as to notice, the bank must nevertheless 
give notice otherwise it will remain bound by the restrictions to 
which it has agreed. It is submitted that this is the better 
view; Roskil J.’s view unduly prefers the bank over the 
ordinary creditors in these circumstances. The moral of the 
case for banks is simple—ewm abundanti cautelae expressly 


14 See Lord M.B. [1970] 8 W.L.B. E; Wion LJ. [1970] 
awk oo. F and B Py ee Goto] 9 WLR ae gaara ge 
Lord Denning M.R. (ibid.) nevertheless thought that where a ed a 


current and loan account ‘ e vec ally axl filed ea Guat « bank 
wil not combine the two accounts '’ without the customer's consent, 

18 fee Bradford Old Bank Ltd. v. sare N ] 3 K.B. 886 (0.A.), W. P. 
Greenhalgh & Sons v. a ie ter hid TiM 2 K.B. 158 and 
Re E. J. Morel (1984) Ltd. [1962] 1; [1981] 1 All E.R, 706. Bee also 
the su views of the Insistute of Donkers’ Journal XLV, 288. Of. the 
ee tr ac, oe. oit., pp. 126-127. It is submitted that the Bradford Old 
Bank and Greenhalgh casos when analysed clo eppear to turn on & com- 
pes different point, vis. the customer's right ris tion pa et eaneahe ; 

SE doca ao apicar to have bean antticiensly omphasead ia on 
caso. 

16 At or EEI: 8 W.L.R. 6887, Lord Danning M.R. refers to reasonable notice and 

t that the bank beneftted by debi interest on the No. 1 
oe No. 2 account and having cheques paid Buokley L.J., [1970] 
8 W.L.R. at p. 646D, was inclined to hink that a notice immediate 
effect might have sufficed, ha gS ce Pang PPLE O tenon eae 
on the No. 2 acount made by Halesowen before receipt of the notice. Winn 
LJ. [eS T er: BSED said he did not find it eaay to say what period 
of notice would have been required, He thought, however, that notice given 
om or after notice of the meeting of creditors would have been effective. In any 
evens he held that the agreement was determined when the rights of the 
company passed to the hquidator. 
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provide for termination on notice and give notice when a 
customer company goes into liquidation. This will be the 
safest course although, as the Halesowen case demonstrates, 
it may mean that the bank will lose the benefit of further cheques 
being paid in the No. 2 account and the right to continue debiting 
interest on the No. 1 account to the No. 2 account.!" 


J. H. Farrar, 


A CASE oF LOST INTEREST 


Ur to the end of 1969 the award of interest upon any debt or 
damages in respect of any period preceding the judgment was 
at the discretion of the court.! As from January 1, 1970, whenever 
judgment is given for sums which exceed £200 and represent or 
include damages for personal injuries, interest must be included 
in the award unless there are special reasons to the contrary.” This 
change was presumably precipitated because of present delays in 
litigation. It applies (retrospectively) to all cases coming up for 
Judgment after 1969. 

In Jefford v. Gee,* in a series of obiter dicta, the Court of Appeal 
indicated that, apart from the above alteration, the principles 
governing awards of interest under the new law remain unchanged ; 
and, accordingly, that interest at a rate appropriate to each 
heading will normally ron either (i) as from the accident (special 
damages), or (ii) as from service of the writ (pain and suffering, 
loss of amenities, fatal accidents, loss of expectation of life), or 
(ii) as for a judgment debt only (future earnings).°- 

In Newall v. Tunstall* the accident occurred in December 
1968, the writ issued in April 1969, and in January 1970, after 
the case had appeared in the warned list, the defendant paid into 
court £1,800. The plaintiff was prepared to accept this as the right 
amount for capital and applied to the defendant for interest. This 
was refused. Thereupon the plaintiff, not having accepted the 
payment in within the prescribed fortnight,’ applied, under R.S.C., 


* d.e. whether or not the injury occurred after 1969. Any premiums for liabihty 
See en eee Be reference to éhe di 
nature of interest will even y have to be adjusted to take account of the 
1969 legislation. 

4 [1970] 1 All E.R. 12902. 

ta Por possible exceptions see Chadwick v. Parsons, The Times, January 28, 
1971, 


ë For periods of aasesament beginni Se te ee ee 
effecti 


maney in court placed on short-term investment account (see Jefford v. Gee, at 
; 1210). Tho rate for (lii) is 4 per cent.: Judgments Aob 1888. 
6 fi970] 8 All E.R. 465; for a subsequent case, seo Waite v. Redpath Dorman 
Long Ltd. 0] 8 W.L.E. 1084. 
T R.8.0., . 2, r. B (1). 
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Ord. 22, r. 5, for an order granting (a) leave to take the money 
out out of time, (b) mandatory interest under the new legislation, 
and (c) costs since payment in. Ashworth J. granted (a), refused 
(b) on the correct ground that an order under Ord. 22, r. 5, is 
not a judgment for the purposes of this legislation,* and awarded. 
costs since payment in to the defendant who had succeeded on (b). 
The plaintiff who thus got no interest could, of course, have 
proceeded to judgment for the sake of obtaining this. The 
additional costs, however, would have been even heavier. 

The plaintiff’s dilemma arises in this way.’ The cause of action 
is in respect of capital; interest, an accessory which need not be 
pleaded,” is said to be no part of it. The Rules of Court 1! invite 
the defendant to consider making a payment in in satisfaction of 
the cause of action, i.s., in respect of capital. He must therefore 
exclude interest. It follows that, if a court of trial should 
subsequently have occasion to deal with costs, the adequacy of 
the amount paid in ™ will be assessed by reference to capital, 

Now, if the plaintiff accepts the payment in, the cause of action 
is extinguished and with it all further expectation of accessories.*? 
This effectively implies loss of the interest under (i) and (Ui), supra, 
which can only be awarded upon judgment. If the plaintiff does 
not accept but proceeds to trial, he will, if successful with his 
claim, normally obtain interest; but, unless the capital amount 
awarded is more than the amount paid in, it is assumed that he 
will normally also carry the costa since payment m.™ 

In this way the combination of the Rules and discretion on 
payment in and on costs appears to have seriously interfered with 
the true implementation of the 1969 legislation. Some defendants 
(or insurers) might feel inclined to adopt a passively delaying 
attitude and then to make a late but adequate payment in in respect 
of capital, thus avoiding not only subsequent costs but also (unless 
the plaintiff goes to trial) interest. In view of the retrospective 
nature of the Act the mischief is not at this transitional stage as 
unjust as it may later become. But it should be put right, 
preferably by the Rule Committee and, perhaps, by a more elastic 
exercise of discretion in connection with the costs of the trial. 


ANDREW DEMOPOULOS. 


s For an attempt to rely on an order under B.8.0., Ord. 27, r. 8, eee Blundell v. 
Rimmer, The Times, December 4, 1070. 
3 Of. Lord Denning’s statement in Jeford v. Ges, a4 p. 1211. 
10 Riches v. Westminster Bank Lid. [1948] 2 All B.B, 725. 
11 R.8.0., Ord. 2%, r. 1 (1). 
18 R.8.0., Ord. 62, r. 5 (b). 
= OP ar ok maxim res cooessoria sequitur rem prinoipclom, and B.8.0., Ord. 2, 
r. 8 (4). 
14 Ooste up $o E in will normally be awarded to the successful pleintiff in 
any event: Powell v. Vickers, Sons and Masim Ltd, [1907] 1 K.B. 
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Heansay EVIDENCE or CONSPIRACY 
R. v. Robinson is an interesting illustration of the proposition 
that more evidence is admissible on a conspiracy charge than would 
be received if the defendant were accused of the substantive offence. 

In Robinson the four defendants were indicted, as a result of a 
squatters’ occupation of a school building, on conspiring among 
themselves and with other persons to contravene the Forcible 
Entry Act 1429 * (which makes it an offence forcibly to enter or 
forcibly to retain possession of lands or tenements). Their respec- 
tive appeals, objections on points of law contained in the summing- 
up, were dismissed, but in the course of reciting the facts 
Widgery L.J. quoted documents found in the occupied building 
which contamed statements that the school was to be rendered 
“ impregnable as a fortress’? so that entry could be denied to 
“ the owners or their representatives, the police, workmen, ete., 
and to any other person who is not a member of . . . the [squatters’] 
Commune.” The learned Lord Justice, mentioning that the indivi- 
dual authors of the documents were not identified, continued ?: 
‘“ I stress that one does not attempt to associate either of these 
documents with individual accused, but they do set the tone and 
atmosphere of the occupation of the school as it began.” 

Since not only did their author remain unidentified, but the 
documents could not even be ‘“‘ associated with ” the prisoners, 
could the evidence have been received had the charge been one 
of the completed offence under the Act of 1429? The makers of the 
documents were not witnesses on oath, so the statements were 
clearly hearsay, and would only be admissible under one or other 
exception to the hearsay rule. First, the documents might have 
been tendered to establish mens rea, viz. the intention to barricade 
for the purpose of resisting entry. Contemporaneous statements 
of physical or mental condition are admissible for the truth of their 
contents,“ but although authorities differ on whether these state- 
ments are received as original evidence or as constituting an 
exception to the rule against hearsay,* there is no doubt about the 
requirement that the statement must have emanated from the 
person whose state of mind is in issue.* To report an outsider’s 
statement of another person’s state of mind—which is what would be 
involved if the documents were tendered to prove the prisoners’ 
states of mind—cannot fall into this category of admissibility. The 
documents would infringe both the rule against hearsay and the 


1 [1970] 8 All E.R. 309 (G.A.). 
2§ Hen. 6, 0 9. 
3 [1970] 8 AW E.R. 869, 870, (O.A) 


4 Aveson V. Kinnaird 6 Hest 188; 102 E.R. 1858; Vacher v. Cocks (1929) 
M. k M. 858; 178 B.B. 1187. 
5 The conflicting views are summarised by R. W. Baker, The Hearscy Rule 


(1950), pp. 127 et seq. “The better view would seem to be that it is not hearsay. 
o Hyde v. Palmer (1868) 8 B. & 8. 657, 661; 128 B.R. 246, 248. 
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opinion rule, and would have to be excluded on the authority of 
Wright v. Doe d. Tatham ' and Townsend v. Moore." 

A second possibility would be to argue that the documents were 
admissible as declarations accompanying an act, the act here being 
the occupation and/or barricading of the building. For this cate- 
gory of admissibility, however, not only must the act which the 
declaration accompanies be relevant,” it must also be legally equi- 
vocal; if it is complete and unambiguous in itself, no declaration 
is required to complete it.!° The barricading of a building would 
not seem to be of more than one possible legal colour. It is not 
comparable to cases like Bennison v. Cartwright,” where the ques- 
tion was whether enjoyment of a way through a garden had been 
under claim of right or under licence; or Homes v. Newman,™ 
where the purpose for which title deeds had been handed over was 
in issue. Further, the declaration must emanate from the person 
performing the relevant act ** and be contemporaneous with it.** 
If the author of the documents was not identified it could not be 
known whether he or she was in the building at all, let alone 
participating in the barricading, unless there were also to be 
evidence that no one else could have brought the documents into 
the building and that all inside it were engaged in the relevant act. 

Finally, the documents might have been tendered to show an 
intention to barricade as evidence that the building had in fact 
been barricaded. This is admittedly an unlikely use of the documents 
since direct evidence of the barricades was probably plentiful, 
and anyway the admissibility of a hearsay statement of inten- 
tion to prove the intention was carried into effect is controversial.” 
Although such statements are more likely to be received if made 
by the accused, either on the issue of identity or as an admission,” 
the admissions here would have been vicarious. The declarant’s 
authority to speak on behalf of the accused could hardly be shown 
unless the author’s identity was established. 

On a charge of the substantive offence created by the 1429 Act, 
therefore, it seems that the documents found in the building would 
have been inadmissible. Were they then properly received on the 
conspiracy charge? The general rule of admissibility in conspiracy 
cases is that statements by one alleged conspirator are evidence 


ra 7 Ad. & E. 811; 119 B.B. 488. 

8 ] P.D. 66, 80, (C.A.). 

3 R. v. Bliss (1887) T Ad. & B. 650; 112 B.R. 677. 
10 R., v. Plamer (1814) Huss. & By. 264; 168 H.B, TH. 
11 (1864) 5 B. & B. 1; 122 H.R. 788. 


13 Townsend v. Moore [1908] P.D. 66, 80. 

14 Sidmouth v. Si ) 8 Beay. 447; 45 H.R. 1254. 

15 Compare R. v. Pook (1871) 18 Cox 0.0. 178 note where the evidence was 
excluded, with R. v. Buokley (1878) 18 Cox 0.0. 208, where similar evidences 
was received. 

16 Bee Cross on Evidence (8rd ed., 1067), p. 8l; and the South African case 
of R. v. Apter, 1041 O.P.D. 16L 
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against another if their making was part of the carrying out of the 
common purpose—.¢., a statement as an act—but not if made 
for an individual purpose or after completion of the common 
purpose.’’ But there must be proof aliunde of the common purpose, 
the executive statement itself not being admissible for this purpose.18 
The procedural hurdle this involves was settled in The Queen’s 
Case,’* where Abbott C.J. said that 
“ general evidence of an ing conspiracy may, in the first 
instance, be received as a preliminary step to that more parti- 
cular evidence, by which it is to be shown that the individual 
defendants were guilty participators in such conspiracy. .. . 
But . . . if it should appear manifest [to the He pe that no 
particular proof sufficient to affect the defendants is intended 


to be adduced, it would become the duty of the judge to stop 
the case in limine. ...”? 


The documents in Robinson could hardly be said to have an 
executive function: they were not to be used in carrying out the 
common purpose. What therefore becomes significant is the formu- 
lation in The Queen’s Case that “‘ general evidence ” of the exis 
tence of a conspiracy by any persons is admissible, before (and 
thus, possibly, apart from) the association of the defendants with 
those persons needing to be shown. This gives particular impor- 
tance to the allegations in the indictment that the prisoners had 
conspired ‘‘ together and with other persons.” The documents 
found in the occupied building would seem to be direct, not hear- 
say, evidence of a conspiracy on the part of some persons, and 
this is so whether the documents had been found dispersed through- 
out the building in the possible possession of several persons, or 
merely found in a single private place. The situation in Robinson 
is closely analogous to Hardy’s Case,?° where a letter written by 
one conspirator to another was received although it had never 
reached the addressee, and to R. v. Watson,” where papers found 
at the lodgings of one conspirator, who was not on trial, were 
admitted against another because of the close association between 
the matter in the papers and the alleged conspiracy as well as the 
probability that no one else would have had the opportunity to 
place the papers in the lodgings. Since the association of the 
particular defendants with the conspiracy evidenced by the docu- 
ments can be shown aliunde and at a later stage, the rules as to 
vicarious admissions, or any other principles of admissibility which 
would depend on such an association, did not have to be considered. 


1t Ha e (1794) 24 Bt. Tr. 451; R. v. Blake and Tyo (1844) 6 Q.B. 128; 
115 . 49. 

18 R. v. Griffiths [1966] 1 Q.B. 590, 504 (O.A). 

19 (1820) 2 Brod. & B. 284 at 810; 199 E.R. 976 at 988. 

20 (1794) 94 St. Tr. af 474-477. 

31 (1817) 2 Stark. 115; 171 E.R. 591. 

22 Seo comment on Watson by Lord Denman in R. v. Blake and Tye (1844) 
6 Q.B. 126, 187-188; 115 E.R. io 54. 
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The report of Robinson, being concerned with appeals on other 
aspects of the law and against sentence, unfortunately does not 
reveal what was the other evidence as required by The Queen’s 
Case ‘ affecting the individual defendants by particular proof 
applicable to them, and connecting them with the general evidence 
of the alleged conspiracy.” 

JEAN CAMPBELL. 


ENTERPRISE LIABILITY AND THE GUILTY EMPLOYEE 


Tesco Supermarkets Ltd. v. Nattrass+ raises again the question 
recently posed in Beckett v. Kingston Bros. Ltd., whether the 
owner of a chain of retail shops may escape liability under the 
Trade Descriptions Act 1968 by pleading that the offence was that 
of a named employee within the organisation. 

Tesco had displayed washing powder at a reduction, but, on 
the occasion in question, had sold a packet at what was in reality 
the full price. The company maintamed that the mistake was due 
to the negligence of an assistant, who had not followed the com- 
pany’s system for the sale of reduced price goods. 

The magistrates found that the manager of the shop was respon- 
sible for the manner and extent of the display of reduced price 
goods. They found that the appellants’ system of selection of 
managers, both generally and in this particular instance, was 
careful and reasonable, and that adequate staff and equipment were 
provided for the running of the store. They further found that the 
appellants had exercised all due diligence, first in devising a proper 
system for the operation of the store, and, secondly, by securing, 
as far as was reasonably practicable, that it was fully implemented. 
They held, however, that, as there had been a false or misleading 
indication as to the price of the goods, an offence had been 
committed under the Act.? 

This offence is one of strict liability, and it has been held that 
an enterprise is liable under the Trade Descriptions Act in respect 
of a transaction ‘f .. . carried out on their behalf and for which 
they recovered the proftt.”’* However, section 24 of the Act 
provides that it shall be a defence for a person charged to prove 
“ (a) that the commission of the offence was due... to the act or 
default of another person. ... ”’ 

The justices found both the manager and the assistant were at 
fault, and that the commission of the offence was caused by the 
manager’s ** act or default,” but held that the appellants were not 


1 o] all 7 
2 1970 1 All E.R. 715; SOI e 562, ‘“ Consumer Protection and the 


R. W 
3 Trede D zi ail e 1988, = T a 
4 MaoNab v. Alexanders of Graonook td., High Court of Justiciary, 184 J.0.L. 
188 (April 1970). 
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entitled to rely on the manager’s act or default in failing properly 
to instruct or supervise the assistant as the “ act or default of 
another person ” in order to bring themselves within the defence 
offered by section 24 (1) (a). 

On appeal, the Divisional Court held that the magistrates were 
wrong in concluding that the manager could not be “ another 
person ”’ under section 24 (1) (a). Their lordships followed Beckett 
v. Kingston Bros. Ltd.* in ruling that a manager can be another 
person for the purposes of section 24 (1) (a), where the act or 
default of his upon which it is sought to rely is something actually 
done by him. 

In order to succeed in that defence, however, the appellant had 
further to establish that he had complied with section 24 (1) (b) 
by showing “ .. . that he took all reasonable precautions and 
exercised all due diligence to avoid the commission of such an 
offence by himself or any person under his control.” 

The court was of the opinion that the taking of precautions, 
and the exercise of diligence, by the defendant corporation, in- 
volved two things; first, the setting up of an efficient system for 
the avoidance of offences under the Act, and, secondly, the proper 
operation of the system. 

The question which the court had to decide was whether a 
company could be said to have satisfied the requirements of para- 
graph (b), if it had set up an efficient system, or whether it was 
deprived of the defence, if it were shown that there had been a 
failure by someone to whom the duty of carrying out some part 
of the system had been delegated. 

In Series v. Poole * the Divisional Court had considered the 
obligation under the Road Traffic Act 1960,’ to keep records of the 
driving periods of employees, in conjunction with a defence ° by 
which the holder of a carrier’s licence might plead that “ ... he 
used all due diligence to secure compliance with those provisions.” 
In that case it was found that the defendant remained liable 
where he had delegated to a secretary the duty of keeping the 
records, although it had been found that the defendant had properly 
supervised and instructed the secretary, and the fault had been 
hers in failing to carry out her duties correctly. The court had 
regarded the obligation imposed by the Road Traffic Act as both 
absolute and personal, so that it was not sufficient for the defendant 
employer to establish a good system in order to escape liability. 

The Lord Chief Justice, in giving the principal judgment, had 
said that sometimes this concept was described as a matter of 
vicarious liability, though vicarious liability, in its strict sense, was 


5 [1970] 3 W.L.R. 558. This view was also taken in R. C. Hammett Lid. vV. 
rabbe and R. O. Hammett Ltd. v. Boldam, 95 J.P.Rep. 180. 
¢ [1989] 1 Q.B. 676. 
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really a term unknown to the criminal law. Liability properly 
derived from the fact that if Parliament imposed an absolute duty 
on some individual he could not evade that duty by delegating it 
to somebody else. *... He may, as I have said, acting perfectly 
reasonably appoint somebody else to perform his duty, his alter 
ego, and in that case as it seems to me if the alter ego fails in his 
duty the employer is liable.” ° 

In Tesco’s case, the court considered that under the Trade 
Descriptions Act, as under the Road Traffic Act, the offence created 
was an absolute one, and the reasoning in Series v. Poole ° applied. 
Tesco’s manager was a person to whom the appellant company had 
delegated their duty to take all reasonable precautions and exercise 
all due diligence to avoid the commission of an offence under the 
Act, and if the manager had failed properly to carry out that duty, 
then the appellants were unable to show that they had satisfied 
section 24 (1) (b). 

The court therefore concluded that although the reasons which 
the magistrates gave for their decision (namely that the manager 
could not be “‘ another person ” for the purposes of section 24 (1) 
(a) of the Act) were wrong in law, their finding that the company 
remained liable for the failure of their manager was correct; 
because, if their minds had been directed to section 24 (1) (b), they 
would inevitably have found the appellants had not satisfied the 
requirements of that paragraph. 

The distinction between this case and Beckett’s case ™ is, how- 
ever, a very fine one, and the fact that the company were liable for 
the default of their manager in this case, and were not so liable in 
Beckett’s case, can only apparently be maintained on the view that 
in Beckett’s case the manager was at the end of the “ chain of 
due diligence ” within the organisation, for the purposes of the 
offence committed, whereas in this case the manager broke the link 
in the chain of due diligence, leading from the company to the 
actual offender. In the earlier case the manager’s lapse consisted 
in the commission of the offence himself, whereas in the present 
case his lapse consisted in a failure to ensure that those under his 
supervision did not violate the Act. This reasoning finds support in 
R. C. Hammett Lid. v. L.C.C.,% in which the Divisional Court 
held that the defendant enterprise was liable for the failure of its 
branch manager to secure the observance of the system by a scales- 
man under him. Such a distinction is not, however, easily recon- 
ciled with the reliance which the present court placed upon Sertes v. 
Poole, where the defaulting secretary appears to have been, like 


°’ [1069] 1 Q.B. 676, 688. 

10 [1960] 1 Q.B. 676. 

11 [1970] 2 W.L.R. 558. 

19 (1088) 97 J.P.Rep. 105, concerning a violation of the Sale of Goods (Weights 
and Measures) Act 1926. 

13 [1969] 1 Q.B. 676. 
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the manager in Beckett’s case, the final link in the chain of due 
diligence. 

Leave to appeal to the House of Lords was granted. If Tesco v. 
Nattrass does go before the House, any ruling on the application 
of the defence in section 24 (1) will be valuable, particularly as to 
the meaning of the phrase ‘* another person ” in section 24 (1) (a), 
and on the nature and extent of the duty to exercise ‘“* due 
diligence ” in section 24 (1) (b). 

The first question will be of fundamental importance. If the 
phrase ‘* another person ” refers only to someone outside the 
employer’s organisation (and thus outside his contro!) the vicarious 
ability of the employer under the Trade Descriptions Act would 
be retained. If, however (as appears to be the view of the Divi- 
sional Court), the phrase refers to whomsoever, it would seem that 
the Act contains a fairly wide defence of reasonable delegation of 
a statutory duty, both as regards performance of that duty, and 
supervision of its performance. 

The answer to this question is also of importance in areas of 
regulatory legislation other than consumer protection, as defences 
similar to section 24 are now fairly widespread.** A ruling by the 
House of Lords that these defences are of wide application would 
clearly weaken the enforcement of much valuable legislation by 
increasing the circumstances in which an enterprise may evade 
responsibility.?° 

Brexpa BarrrrTT. 


Wao Most Frenct Worsersina Heicuts? 


THe Yorkshire moors have been the setting for many powerful 
novels. But it was the pen of a law reporter and not of a Bronté 
which chronicled the latest story, in Crow v. Wood,' and the 
passions recorded were no more tempestuous than those aroused 
by the invasions of a farm by someone else’s sheep. 

Bilsdale West Moor in the North Riding of Yorkshire was owned 
by the Earls of Feversham. They let off the farms which adjoined 
the moor and granted to each tenant a right to “ stray ” a stated 
number of sheep on the moor. In 1941 the then Earl sold the 
farms and moor to a single purchaser and the conveyance stated 
the number of sheep which each tenant farmer could pasture on 
the moor. Individual farms were later sold off. In 1951 the tenant, 
Mr. F, bought Stable Holme Farm which had previously had a 


14 e.g., Weights and Measures Act 1988, s. 27; Food and Drugs Act 1085, s. 118: 

c Act 1062, s. 20; Factories Act 1961, e « 161. 

15 Wright v. Ford Motor “Oo. Ltd. tho erupit coal 280, ihat under the 
Factories Ac 1961, s. 155 (2), 

unknown employes es a defense to lishikty for peed machinery under 


interpretations of statutory liability of this type. 
1 1976] 8 All B.R. 425 (0.A4.). 
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tenant’s right to stray forty sheep on the moor. No such right was 
expressly granted to Mr. F by his conveyance but it was conceded 
in Crow v. Wood that his conveyance carried such a right. Mr. F 
let his graxing rights to the defendant Wood. In 1956 Mr. Crow 
bought one of the other farms and in 1962 Mrs. Crow, the plaintiff, 
bought another. Each farm had a right to graze a stated number 
of sheep on the moor. Mrs. Crow kept the walls and fences of the 
farms in repair until 1966 and then ceased to repair. The 
defendant’s sheep got into her farms as a result and caused damage. 
She sued him for cattle trespass and an injunction and succeeded 
in the county court. The judge in that court found that there was 
a custom of the moor that each farmer adjoining the moor fenced 
his farm to keep out the sheep which were grazing the moor, but 
there was no obligation on the plaintiff to fence merely because 
there was a custom to fence.’ 

The Court of Appeal reversed the decision, holding that there 
was a duty on the plaintiff to keep moorland sheep out and no 
duty on the sheep owners to restrict their sheep to the moor. 

Lord Denning said that the custom of the moor was important. 
When Mr. F bought Stable Holme Farm in 1951 he acquired with 
the farm by the operation of section 62 (1) of the Law of Property 
Act 1925 all easements, rights and advantages appertaining or 
reputed to appertain to it. If the right claimed was capable of 
being granted by law so as to run with the land and to be binding 
on successors, it would pass under section 62 (1) on a conveyance 
of the land.? In Lord Denning’s opinion a right to have a wall 
or fence kept in repair is within the section because it is in the 
nature of an easement, and ‘‘ it has been treated in practice by 
the courts as being an easement.” There is considerable authority 
for this statement‘ and the fact that no casement has been 
recognised which involves the right to have something done by 
someone else on his land has not been fatal to recognition of this 
“ spurious ’? or quasi-easement. Lord Denning stated that it 
seemed to him now sufficiently established, or if it was not 
established the court should declare it, that a right to have one’s 
neighbour keep up the fences is a right in the nature of an easement 
which is capable of being granted by law so as to run with the 
land and to be binding on successors; it lies in grant and can pass 
under section 62 (1).° Edmund Davies L.J., in concurring, said 
that whatever the exact legal nature of the duty to fence, whether 


3 Bolus v. Hinstocks (1670) 2 Keb. 686; 84 E.B. 481, 448. 
3 For example, see Wright v. Macadam [1949] 2 K.B. 744 (C.A.), permission for 
a tenant to use @ coal shed was within s. 62 (1): Phipps v. Pears [1965] 1 


Q.B. 76 (0.A.), claim by house-owner to have house shattered the 
weather by the adjoining house, not withm s. 69 (1). 
4 Boyle v. Taml 6 B. & C. 880; 108 E.R. 478; Barber v. Whiteley 


(1865) 84 L.J.Q.B. 212; Hilton v. Ankesson (1872) 97 L.T. 519; Lawrence v. 
Jenkins (1878) L.B. 8 Q.B. 274. 
5 [1970] 8 All B.R. s p. 420. 
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an easement (spurious or otherwise) or a quasi-easement, it was 
certainly an ‘‘ advantage ” under section 62 (1).* 

The question of whether Mr. F had a duty to fence his own 
farm was not in issue in the case but Lord Denning held that the 
farmer had a duty; he said that in the circumstances of this case 
it was implied in every conveyance from the common owner that 
every farmer who had a right to put sheep on the moor and to 
have his neighbours repair fences was under an ancillary obligation 
to repair his own fences to keep out his neighbours’ sheep. Lord 
Denning cited only as authority a statement in Professor Glanville 
Williams’ book Liability for Antmals’ that “ there may be a 
valid obligation to repair ancillary to an easement.” For this 
tentatively expressed proposition the author cites Rider v. Smith * 
which he takes as authority that “an express agreement by a 
servient owner to repair a road over which there is a private right 
of way will bind al] owners of the servient tenement.” Lord 
Denning has given the principle a wider application for he has 
found an implied obligation attached to an implied right. 

What are the limits of the decision in Crow v. Wood? Professor 
Glanville Williams says in his book?’ that historically the duty 
to fence has been primarily a duty to keep out cattle. The custom 
proved in Crow v. Wood was even narrower—to fence to keep out 
sheep. There seems no reason in principle why a duty to fence 
to keep out rabbits, deer or even humans could not exist also. 
Although the duty to fence is the only easement or quasi-easement 
recognised which involves expense, could any right or advantage 
be held to pass under section 62 (1) even though it involved 
expense? Does a right to use a coal-shed !° involve the person 
burdened in renewing it when it deteriorates? 

The obligation seems to be another example of a right which 
can slip through the formal system of notification to a purchaser." 
The duty lying on each farm owner is not shown in his title deeds 
and if the title is registered may or may not be shown on the 
land certificate.* A purchaser may thus buy in ignorance and 
be bound even though he makes the usual searches. The Commit- 
tee on Positive Covenants ™° thought the situation so unsatisfactory 
that it suggested that either registration of a covenant in rem should 
be essential for enforcement or that a purchaser should not be 
bound without actual or constructive notice under the pre-1926 
rules. The problem remains, however. The value of the usual 


+ Ibid. at p. 480. 

7 (1200 P, 206. 

3 (1790) 8 T.R. 766; 100 E.R. 848. 

® Op. at., p. 207. 

10 ight v. Macadam [1049] 2 K.B. 744. 

11 Seo €. R. Ives Investments Ltd. v. High [1967] 2 Q.B. 879; Hopgood v. Brown 
[1955] 1 All B.R. 550 and Halsall v. Brisell [1957] Ch. 169 for examples. 

13 Land Registration Rules 1925, rr. 41, 199, 950 (2) and 252-255. 

13 Omnd. 9, 1965, paras. 28-97, 
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inquiry before contract about the existence of rights not revealed 
by the deeds or by an inspection of the property is plain. 

The decision in Crow v. Wood provides another reminder of 
the far-reaching effect of section 62 (1), an effect which it is 
commonly thought prudent to curtail by conditions of sale.'* 

The Court of Appeal considered that it had so firmly settled 
the law that it refused leave to appeal to the Lords and the Appeals 
Committee of the Lords agreed. 


H. W. Wrixrson. 


14 Beo Law Society Conditions of Sele (1970 ed.) condition 4 (1) (6). 
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PRINCIPLES OF SENTENCING. By D. A. Tuomas. Cambridge Studies 
in Criminology, Volume XXVII. [London: Heineman. 1970. 
c and 850 pp. (inc. index). £4.20.] 


To have studied every decision on sentencing of the Court of Criminal Appeal 
and the Court of Appeal between January 1962 and October 1969 and per- 
ceived in those decisions the structure of sentencing principles expounded in 
this book, is a very considerable imaginative achievement. Whether the result 
is an accurate description of the immediate past and present practice of the 
court can be checked only by looking at those decisions, many of which are 
unreported or so scantily reported as to be virtually useless. If this book 
does describe accurately the approach of the court, it is Indeed remarkable, 
as Mr. Thomas points out, that so complex a structure of principles has been 
developed with such consistency in the virtual absence of satisfactory reports 
of decisions on sentencing. To the extent, if at all, that Mr. Thomas’ analysis 
is not accurate, the publication of it will probably have the effect of moulding 
the future practice of the court, and indeed of other courts, to the image so 
skilfully presented in this book. This book will surely become an essential 
companion for those involved in sentencing in the courts whether as judges, 
magistrates or advocates, even though it is not concerned with the pattern 
of sentences imposed at trial courts, and this status it will deserve fully on 
its own merits and not because it is at present the only work of its type on 
sentencing. It really is an extremely good book. In any event it describes 
and analyses a sophisticated model of the principles which could govern 
appellate review of sentences which deserves consideration in its own right 

Mr. Thomas’ theals, which will be well known to those who have followed 
his previous writings on sentencing, is that the behaviour of the Court of 
Appeal can be understood in terms of the way it deals with two important 
decisions, the primary decision which involves a cholce between deterrent 
` and individualised measures, and the secondary decision which involves the 
development of principles to determine the severity of deterrent measures 
or to choose between individualised measures. In the development of this 
thesis Mr. Thomas provides an extended example of the manner in which a 
type of “limiting” retributivism might operate in a penal system. If a 
deterrent measure ig chosen, the actual sentence is fixed inttally according 
to what is retributively appropriate for the offence: although this sentence 
may be reduced finally to take account of creditable factors in the offender’s 
previous history it cannot be increased om account of discreditable factors. 
An example, which has been the subject of some dispute, is of two offenders, 
one who pleads guilty, the other not guilty, who are given different sentences. 
If the former is given the lighter sentence it may be correct to say that 
he is being rewarded for pleading guilty but it will not be correct to say that 
the other is belng penalised for pleading not guilty if his punishment is no 
more than the “normal” penalty for his offence. Mr. Thomas never makes 
it entirely clear exactly what he means by “normal,” and one of the 
characteristics of a “limiting” retributivism operated in this way is thet 
the more offenders are rewarded for, say, pleading guilty, the more will 
thelr punishment be fixed according to levels of punishment which are not 
imposed with sufficient frequency to be “normal” in any statistical sense. 
Therein lies a seed of strain. Another problem of this approach, and it 
arises also with the concept of consistency suggested by it, is that the 
offender who pleaded guilty will probably not be convinced by it that he 
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was not penalised for doing so. One wonders how the complexity of a 
sentencing system affects the chances of deterring or reforming those 
subject to it? 

Mr. Thomas’ analysis also adds a new dimension to discussions of 
consistency in sentencing. It distinguishes clearly the actual sentences 
{imposed from the principles applied in arriving at those sentences. If 
the lengths or amounts of different punishments are thought of as falling 
within ranges, punishment for similar cases, even if not identical, will be 
found to fall generally within a particular range. Moreover in similar 
cases identical principles will be found to heve been applied. In both 
these senses sentencing can be said to be consistent. Given human falltngs 
can one ask for more? 

Very much the same criticiam can be raised against this argument as 
before. Exactly what is meant by.“ range” is left unclear. Is it a normative 
range or a statistical one? Whether or not punishments for similar cases 
fall within a particular range will depend on how widely the range is 
defined. The appellant whose five-year sentence the Court of Appeal 
refused to reduce to four years on the ground that its Job was not merely 
to “tinker” with sentences probably had a different idea from the court 
how wide the range should be. 

I hope I will not sound ungracious if I say that I hope this book will 
not be too successful, not that such success wil] not be deserved for Mr. 
Thomas’ analysis is extremely convincing, clearly explained and most 
helpfully organised. My reservation is not about the book itself but about 
the whole approach to sentencing exemplified by it even though it is an 
approach I practise myself. It is often thought to be one of the merits of 
this approach that it promotes consistency in sentencing. Subject to the 
limitations of humanity, however, the most important consideration in 
sentencing should be efficiency, however that may be defined, and not con- 
sistency, unless one accepts that the choice of sentence makes little difference 
to recidivism or thet the attempt to assess the effectiveness of different 
sentences is misconcelved. The choice of the most effective sanction for a 
particular offender is frequently a very difficult decision and it is one of the 
great merits of Mr. Thomas’ book that he identifles the “primary” decision 
as one of policy. Granted that the decision is difficult a sentencer may thank- 
fully recetve the authoritative principles to be found in Mr. Thomas’ book. 
Selecting the most effective sentence,. however, should involve using such 
Information as we have about the results of diferent sentences confusing 
though it may be. Penologists as yet cannot offer a structure of sentencing 
principles at the seme time as complex and as clear as Mr. Thomas has done. 
Students, law students at least, who are asked to study sentencing breathe 
a sigh of relief when after considering studies of the pattern of sentences 
imposed by the courts and studies of the effectiveness of different sentences, 
they are referred to Mr. Thomas’ writings. The temptation of treating this 
approach as the panacea for problems of sentencing 1s too great, particularly 
when it is so seductively presented. If Mr. Thomas had attempted to evaluate 
the principles he expounds as, for example, Hall did in bis articles on sentencing 
in (1987) XX VII Columbia L. Rev. 521, the danger of this approech being 
given too much emphasis in the penological education of lawyers would 
have been reduced. For example, a legitimate question about the court’s 
policy is whether in the light of the evidence we have about the effecttyencss 
of deterrent sentences, the considerable faith the court places in them is just- 
fied. Mr. Thomas, however, expreasly excludes such evaluation from his 
book. 

Another way of putting this point ls by saying that this approach stifles 
experiment—indeed the essence of experiment is to sentence inconsistently. 
This particular problem has been debated elsewhere but it is interesting to 
note the contribution to it that might be made on the basis of this book. 
A lame answer to the criticism is that courts cannot experiment until there 
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18 an increase in the types of sentence available to them Mr. Thomas 
might argue that the Court of Appeal has shown itself able to experiment, 
the demands of consistency notwithstanding. It was the court after all 
that pioneered the use of probation for certain types of recidivist, and the 
recent decision in Newsome suggests that the court feels itself less bound 
by precedent in sentencing then in other decisions It was, however, the 
lower courts that developed, for example, the use of probation coupled with 
mental treatment. I am not suggesting that trial courts at present are 
notably adventurous but the publication of the policies of the Court of 
Appeal will probably make them feel even less free to experiment than 
they feel now. 

Principles of Sentencing is then a really excellent book of its type, which 
must surely and deservedly run to future editions. I hope I have explained 
my reasons for hoping it will not be too successful. Two features of the 
book make it less useful as a work of reference than it might otherwise have 
been. One is the citation of unreported decisions without making it clear 
ecactly what has been decided. The most frustrating example of this is on 
page 259 where there is a reference to a condition of probation imposed 
by the court in order to avoid the provisions of Criminal Justice Act 1948, 
s. 4 (9), but exactly what this condition was is unexplained. The other is 
presence of very little bibliographical material. Perhaps this is the result 
of modesty on Mr. Thomas’ part since most of the references would probably 
have been to his own writings. Indeed some of the praise Mr. Thomas 
bestows on the Court of Appeal for developing the most highly evolved 
jurisprudence of sentencing in the English speaking world surely belongs 
to him. I hope that in the next edition Mr. Thomas will overcome this 


modesty. 
Srernrx Wuite. 


Paincripirs oF Scottish Paivatr Law. By Davin M. WALKER. 
[Oxford: Clarendon Press: Oxford University Press. 1970. 
ccxlv and 1979 pp. £16.] 


Ix a law system serving a small country such as Scotland the appearance of 
a new treatise expounding most of its private law is a major event Since 
the demise of Erskine’s Principles of the Law of Scotland (1754, 21st and 
last edition, 1911) students of Scots Law and others requiring a broad 
conspectus of the subject have relied on either Gloag and Henderson's 
Introduction to the Law of Scotland (Tth edition, 1968) or Smith’s Short 
Commentary on the Law of Scotland (1968). The former ts in places lacking 
in conceptual structure and has the added weaknesses produced by repeated 
patching. The latter, while attractively written, gives a very personal account 
of the law. There is therefore room for a “plain statement... of the 
leading general principles and rules and the chief detailed rules of the 
private law of Scotland, and of the main qualifications and exceptions 
thereto, systematically set out, and supported by references to the main 
authorities for the propositions stated.” That is what Professor David M. 
Walker of Glasgow University promises in the Preface to his new two 
volume Principles of Scottish Prioate Law and that is what he supplies in 
1911 pages of text 

It was a formidable undertaking and the result is as formidable and, 
it must be said, slightly Intimidating. The reader is first confronted with 
a Table of Cases running to 188 pages, and told that “no attempt has 
been made... to find and cite all the relevant authorities.” The style of 
writing ls as barren as any statute. As many as eighteen examples from 
cases may be strung together on a single sentence (pp. 250-251, mental 
cruelty). The seventeen-line sentence stating the surviving spouse’s rights 
under the Succession (Scotland) Act 1964 is almost impenetrably opaque 
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(p. 1768), The work is totally devoid of any historical explanations or 
comparison with other systems. Only on trade unlon law is outside reading 
recommended. There is no attempt to appraise the efficacy or validity of 
the rules expounded against any standards, moral, social or legal. Yet the 
author may well reply that he did not purport to do so and made his 
intentions perfectly clear in the Preface. The fact remains that the total 
effect of the work is somewhat repellent and being a work primarily 
addressed to students, it may serve to confirm the all too common impression 
among the young of the law as an infinitely complex mass of ritualistic 
formulae, carefully preserved by its ministers from all human influence. 

To say that, however, must seem carping indeed in the face of Professor 
Walker’s undoubted achievement within his own terms of reference. Lesser 
mortals can only look with respectful admiration at the tmmense diligence 
and the sustained self-discipline which must be put into a work of this 
compass and magnitude. 

The systematic unfolding of the whole or a major part of the law 
is of course a Scottish tradition embodied above all in the writings of the 
institutional writers, such as Stair, Bankton, Erskine and Bell. In some 
measure Professor Walker makes good use of the opportunities which a 
work on this scale provides to lead into the study of particular branches 
with an “Introductory and General Book.” Here, as well as the expected 
sources of the law and the court structure, matters such as fundamental 
legal concepts, common principles of private law, and the factor of time 
are discussed. There are also short introductions to the law of persons, 
of obligation, of restitution, and of property. In these chapters one would 
have thought there was a chance to Hnk the rules of law to the social 
conditions which engendered them, as did Stair (in effect), but regrettably the 
opportunity has not been taken. 

In contract Professor Walker has greatly improved on the analysis of 
the subject in previous works, drawing a clear division between formal and 
essential validity. Within the former he has imposed order on the cases 
concerning the condition and proof of obligations which have baffled 
generations of students. Within the latter he has been less successful in 
tidying up the law of error. The unnecessary and question-begging category 
of essential error still wanders wraith-like through an otherwise clear 
classification in terms of the subject-matter of the error, the persons 
entertaining it and whether or not it was induced, If essential error is to be 
mentioned at all, then an opinion is needed as to whether it renders the 
contract void or voldable. Walker appears to sit on the fence refusing to 
join either Smith or Gloag on thelr differing sides. Nor does he grapple 
on this point with the recent authority of MacLeod v. Kerr, 1965 S.C. 258, 
explaining Morrison v. Robertson, 1908 S.C. 882. In reparation the author 
reiterates the five-fold categorisation of unintentional or delictual llabihty 
expounded in his work on Dekot (p. 177) (duty, to the pursuer, breach 
thereof, causing harm to the pursuer, sufficiently proximately), factors which 
have been criticised as not clearly distinguishable (Wilson, 1967 J.R. 8%). 
This is a valiant effort at unravelling the various conceptual strands that 
judges in fact use in their Judgments. Walker, in the reviewer's opinion is 
fully justified in treating the duty of care, looked at askance by Smith 
(Short Commentary, p. 666), as an integral and valuable pert of the current 
Scots law of reparation. He can take satisfaction in the fact that the 
recent cases of MoKfllen v. Barclay Owrle, 1967 SLT. 41 and McKew v. 
Holland eto., 1969 S.L.T. 101, clearly uphold his sharp distinction between 
Mebiitty and the measure of damages, resisting the allurements of The 
Wagon Mound (No. 1). On the critical question of the test to be applied 
to determine whether the defender is liable for certain kinds of harm, 
Walker holds the Jaw to be “now clearly settled” thus; “If the defender 
is lable for at least some of the harm which has actually happened, he is 
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liable for all the damage which naturally and directly arises out of the 
negligence.” Presumably the clear settling of the law took place in the only 
recent cases cited on this point, MoKillen and MoKerw. Certainly this accords 
with the Judgment in MoKillen of Lord Clyde, who specifically excluded 
foreseeability. But the opposite view was taken by Lord Migdale in the 
same case and by Lord Walker in McKew. (Both pursuers failed on 
causation; hence all these observations are obiter.) It can be argued con- 
vincingly, as Walker has done in 1967 J.R. 245, that the test of netural 
and direct consequences is more just end workable than that of fore- 
secability. But it cannot be argued on the cases here cited that the pre- 
ponderance of Judicial opinion clearly shares this view. 

The lack of discussion of the merits and demerits of points of lew 
would have been quite acceptable if the speclalsed text-books and periodical 
literature had been listed in a footnote at the beginning of each book 
or chapter, But references to other than the institutional writers are few 
and spasmodic. Conspicuously missing are Mitchell’s Constitutional Law and 
Meston’s The Sucoesston (Scotland) Act 1964. 

A number of points of detail may now be mentioned for the consideration 
of users of the volumes, most of them being trivial, a few less so. For some 
the reviewer is indebted to his eagie-eyed colleagues. 

The statement that “no reference may be made to Royal Commission or 
other reports on which the legislation may have been founded” (p. 16) ts 
put too strongly. (See Law Commisston’s Report on the Interpretation of 
Statutes.) Respect for precedent “since the early nineteenth century ” 
need not be attributed to nebulous “English influence” (p. 19). It has in 
a measurable way been contemporaneous with the growth of efficient law 
reports. Once these are available experience in all law systems shows 
that the observance of precedent builds up. “Imperative” and 
“directory” words on page 18 should be explained. Equity can scarcely 
be described as a formal source of Scots Law (p. 25), though it may be 
a philosophical one, The requirement of due notice of the case against one 
might have been mentioned as a requirement of natural justice (p. 68) 
(emphasised in St. Johnstone F.C., 1965 8.L.T. at 172). 

A number of queries may be raised on conflict matters. To define 
domicile in terms of “the country of his permanent home” (p. 129) scarcely 
does justice to the complexity of the concept as at present understood. 
Dalas v. MoArdle, 1949 S.C. 481 was a case in which locus solutionds was 
discussed in the context of jurisdiction, not choice of law (p. 161). The 
statement that “Questions as to the due performance or breach or discharge 
of the contract and of remoteness of damages fall to be determined by the 
proper law, normally lez looi solutionis” and earlier “In relation to capacity 
to contract, the proper law is normally the lex loci contractus” (p. 160) 
imply that the proper law is not understood as being derived from the 
parties’ intentions or the totality of the factual associations of the contract 
and applied uniformly to all the contractual questions on which it provides 
the governing law. The novel concept of the proper law of the will is 
introduced at page 172 without explanation The statement in page 1792 
thet “it is presumed that a will is to be construed according to the law of 
the testator’s domicile” does not take account of the principle of Mitchell 
& Baster v. Davies (1875) 8 R. (rightly cited at p. 172) that the will fg first 
to be construed by the law system, if any, which the testator has shown 
he intends should govern it. Renvol scarcely needs mention in a Scots law 
work, not being adopted in Scotland, but if it is to be mentioned needs fuller 
explanation, The Rule in Travers v. Holley is stated to be probably applic- 
able in Scotland, though in the one reported case of Warden (prior to it) its 
ratio was not followed. Recognition of foreign decrees of divorce granted 
by the court of the nationality of the parties ts treated as if it was unambi- 
guously the ratio in Imdyke and thence adopted into Scots law (p. 177). 


282 THE MODERN LAW REVIEW Vor. 84 


Misprints are remarkably few and the work reflects great credit on 

the author, the publishers and printers. Self-evident ones were noted on 

51 and 164. Less obvious are the following: the Bank of Scotland 

Act is of 1695, not 1965 (p. 876), May v. Wingate in 1694, not 1964 (p. 827), 

the Insurance Companies Act 1967 should be the Companies Act 1967 (p. 887). 

There was no Road Traffic Act in 1966 and no Merchant Shipping Act 
in 1968 (p. 1083). 

In a work of this length there are bound to be a few places where the 
attempt to state the law at a certain date falls. Thus Juvenile courts are 
mentioned as committing children to the care of a fit person (p. 270) and 
authorising adoptions (p. 286) though their abolition was foreshadowed in 
the Social Work (Scotland) Act 1968 which is mentioned frequently. In 
fact none of the four Scottish juvenile courts ever authorised adoptions. 
The vicarious lability of chief constables under the Police (Scotland) Act 
1967 1s mentioned as being in force on pages 881 and 1022, impliedly on 
May 15, 1969, and in fact only came into force on January l, 1970, as 
implied on p. 1020. The definttion of act of state on page 1046 was 
disapproved by Lord Reid in Nissan v. Att.-Gen. [1970] A.C. 178. The 
occasional anachronism crops up such as the mention of the British Transport 
Commiasion (abolished in 1962) on page 881, of the Road Fund (wound up 
in 1955) on page 884 and the separate mentions of the Foreign Office and 
Commonwealth Relations Office (merged in 1968) on page 187. 

The list of abbrevtatlons is far from complete. S. Jur and So Jur. need 
to be explained as signifying the Scottish Jurist; S.L R. stands for Scottish 
Law Reporter, as well as Scottish Law Review; SN. for Session Notes. 

To conclude on a Jess carping note, there can be no doubt that Professor 
Walker has provided a mine of information for the keen student, the 
practitioner seeking a path through an intricate problem, and for the foreign 
or English inquirer into Scots lew. But perhaps bis greatest achievement 
will be to liberate student possessors of his volumes from the drudgery 
of dictated lecture-notes, leaving them free, if their lecturers will permit it, 
to indulge in argument on the internal logic of the law and its external 
relations. 

I. D. Wrttocx. 


INDUSTRIAL Law IN ScoTLAND. By Isaac P. Mirer. [Edinburgh: 
W. Green & Son Ltd. 1970. xlviii and 461 pp. (inc. index). 
£8.50.] 


Tris book — the first on Scots industrial law to appear for over seventy 
years — is published under the auspices of the Scottish Universities Law 
Institute, a body which atms to produce a series of modern statements 
of the law of Scotland. These factors probably account for its tradittonal 
format, in which emphasis is placed more on the individual employment 
relationship than on collective labour relations law. Whole chapters are 
devoted to restraint of trade, capacity to contract and vicarious criminal 
responsibility, and the law of employers’ Hability is extensively treated. 
As against this, there is one stxty-page chapter on trade union law, including 
the field of industrial disputes. Even within the confines of a traditional 
approach this seems an imbalance. 

It is in dealing with collective bargaining that this book is weakest. 
The topic is treated at two different places (pp. 88-98 and 862-865), and 
there is a lack of co-ordination between them. Thus, at page 95 the author 
gives the impression that al collective agreements are affected by section 
4 (4) of the Trade Union Act 1871, but does not explain why section 4 (4) 
is relevant to amy collective agreements. These errors and omissions 
are not repeated in the later portion (p. 862 et seg.), but at page 819 
we are told that “The ‘collective agreement,’ as known today in British 
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industrial relations, is unenforceable under section 4 (4) of the 1871 Act,” 
and that this point came up for decision in the Ford Motor Co. case. 
Nether statement is accurate; section 4 (4) affects only some collective 
agreements, and it had no bearing on the issue in that case. 

Professor Miller accepts the result of the Ford case and thinks it 
would be followed in Scotland, though he advances no reasons for this 
view. Yet it is not beyond challenge. In England discussion on the 
contractual or non-contractual nature of collective agreements has centered 
on the issue of intention to create legal relations. Is this an element in 
the Scots law of contract? The author does not consider this question, 
yet Stair, Institutions, 1.10.6 indicates that in “affairs or negotiations ” 
Intention is presumed. Further, Scots law recognises the us quaeniwvn 
tertio arimng by way of contract, and this could have a bearing on the 
collective agreement, Miller refers to this, but does not develop the 
matter fully. No reference is made to Huason v. Johnson t Grieg, 1940 
S.C. 49, in which the First Divislon recognised the possibility of applying 
the doctrine to a collective agreement. Nor is there any exploration of 
the question whether, if someone successfully sues as a tertews on a collective 
agreement between his union and his employer, this would establish the 
contractual character of that agreement, both in relation to third partes 
and the contracting parties themselves. 

Some other points require to be noted. On page 407 it is stated that 
the courts apply the notion of natural justice to disciplinary and summary 
dismissal procedures against employees. As authority for this proposition 
we are referred to Palmer v. Inverness Hospitals Board, 1968 S.C. 811. 
To quote this case as authority for so wide a proposition is totally to 
ignore Lord Wheatley’s careful Judgment, especially his remarks at page 
814 of the report. In relation to the industrial injuries scheme we are 
told that “It is not considered necessary, in view of the 1965 consolidating 
legislation, to attempt an exhaustive catalogue and examination of those 
decisions prior to 1965... .” This appears to be a misconception of the 
effect of the 1965 legslation. The section on inducement of breach of 
contract fails to take account of the views of Lord Denning M.R. in 
Torquay Hotel v. Cousins [1969] 1 All E.R. 522, 580, where he suggested 
the extension of this head of lability to cover interference with contractual 
relations short of causing breach. On page 848 we find reference to the 
Bridlington Agreement but none to Spring v. National Amalgamated 
Stevedoras and Dockers Society [1956] 1 W.L.R. 585 which erose out 
of it Nor is any mention made of the fact that section 15 of the constitution 
of the Scottish Trades Union Congress deals with iter-union disputes 
over membership and the Disputes Committee established thereunder 
regularly makes awards. And social security law in relation to trade 
disputes is surely important and complex enough to warrant more than 
the single (and misleading) sentence it gets on page 859 — “Any person 
participating In a strike mey be disqualified from receiving unemploy- 
ment benefit or other benefits and assistance grants.” 

The above criticisms, however, go mostly to matters of detail. Taken 
as a whole this book is undoubtedly of value, and is particularly thorough 
in its treatment of the incidents of the employment relationship. The 
Scots lawyer will find in it coplons references to the case law of his 
system, both on newer areas (e.g, redundancy payments) and more time- 
honoured topics. Although tts price will presumably put it outside the 
means of students this work should certainly find a place in the libraries 
ef practitioners and universities. 

J. P. Casey. 
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JunispRupENcE. By R. W. M. Diss. Third Edition. ndon: 
Butterworths. 1970. 606 pp. Casebound £4.50 net, Limp £8,] 


Somsxqumrr editions of popular students’ texts do not usually justify more 
than a brief note of changes. In the case of a jurisprudence text, however, 
the position is different particularly where, as here, one addition alone 
represents a major change of perspective for the whole book. Also the 
maxim swppressio veri suggestio falsi applies at least as an analogy in 
jurisprudence which demands an acquaintance with contemporary derelop- 
ments in international literature over a wide range of subjecta. 

Mr. Dies tells us that his mein innovation in the present edition is the 
introduction of a “temporal” approach to legal phenomena. Reference 
to this lurked in the interstices of the previous edition and it emerged 

in a series of articles in [1965] C.LJ. 158-159, (1965) 28 M.L.R. 
419-420, [1968] C.LJ. 255-258 culminating in the article in [1970] CLJ. 75 
expressly on the topic. Stated briefly, the theory amounts to this: there 
are two time frames — the time frame of the present and that of a 
continuum, Concepts such as law should take account of both and include 
within themselves matters necessary for thelr functions and continuance. 
lt seems to your reviewer that this approach suffers from two principal 
defects; first that it is too simple and secondly that it is too complicated. 
How does this apparent paradox come about? All conceptual thinking 
provides a scheme for interpretation of the phenomena of the real world, 
what Wiliam James aptly described as “our conceptual translation of 
the perpetual flux.” The phenomena are rerely static whereas concepts 
necessarily involve a crystallisation of ideas about the real world. Concepts 
need therefore to be flexible and constantly revised in the light of the 
changed phenomena. Seen in this light Mr. Dias’ theory is an oversimplifica- 
tion dressed up in scientific terms, Reference to the works of physicists such 
as Sir Arthur Eddington complicates rather than clarifies a discussion of 
the role of concepts in jurisprudence since a physicist’s abstractions of the 
natural world do not necessarily provide an appropriate guide for the 
interpretation of legal and other social phenomena. In al fairness to 
Mr. Dias he only uses this reference for the purposes of analogy, but 
nevertheless it would seem that he does not adequately Justify the use of 
the analogy. Mr. Dias’ dichotomy of two time frames also leads him to 
confuse the analysis of the concept of law with an analysis of the factors 
necessary for the continuance of law. It is submitted that the latter is 
a different and much more speculative venture and to talk only in terms 
of time frames is at once an oversimplification of the discussion and a 
likely source of confusion. 

This theory inspires Mr. Dias to reconsider whole areas of traditional 
jurisprudence. Thus it enters all three sections of his book and inter aka 
forms the main basis of his criticism of Harts Concept of Law — a 
criticism which reviewers of the last edition had found missing. We shall 
no doubt have a rejoinder to this In Professor Hart’s characteristic style 
in due course. The theory has, however, one practical advantage in that 
it leads Mr. Dias to adopt a very flexible attitude to matters such as 
legislation, ratio decidendi, concepts and schools, For the general reasons 
stated above this flexibility is to be welcomed although its source is to be 
questioned. 

In order to keep the book within reasonable limite, Mr. Dias has cut 
down his material on precedent and statutory interpretation. This scems 
a reasonable sense of priorities since these are better dealt with early 
in a university law course and further discussion tends to result in duplica- 
tlon. Also academic theories, particularly of ratio decidendi, seem to bear little 
resemblance to what the courts, particularly the present Court of Appeal, 
do in practice. Without wishing to engage in gratuitous theorising, it seems to 
your reviewer that there is a semantic distinction which can be drawn between 
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ratio and oratio decidend! — ratio meaning literally the underlying principle 
and oratio the expression of the principle of a decision. In the past it has 
sometimes seemed inappropriate to use rato here but recent cases suggest that 
this may not only be literally correct usage but also an accurate description 
of what a subsequent court considers. 

Some of these comments may seem severe, if not hostile. They are not 
Intended to be. Dias’ Jurisprudence is a useful book for teaching under- 
graduates in many ways and some of us have to teach them in already 
overcrowded courses. It has the advantage of a sustained clarity which ia 
sometimes overdone by the excessive enumeration of points but this is a 
fault on the right side. It avoids the omniscience of Hart, the scepticism 
of Lloyd and the compressed style of Salmond. Lastly, it leads the student 
off to further reading by useful reading lists at the end of the chapters 
which, combined with the separate bibliography which has now been revised 
and indexed, keeps htm on the right track. Nevertheless, your reviewer 
firmly shares Bentham’s opinion that things which were never censured 
were never improved. 

J. H. Farrar. 


INTRODUCTION TO Lrcat Turory. By Joan D. Fincu. [London: 
Sweet and Maxwell Ltd. 1970. £2.95 Bound, £1.10 Paperback. ] 


Ir is easy to criticise this book. The author on page 1 tells us how to 
do it, There are, he says, two principal methods. The first is to consider 
whether the project merited treatment at all or in the particular context 
in which ft appeared, The second is to consider whether it achieved the 
object intended by its author. Accepting these as the appropriate criteria 
(a premise which your reviewer does not necessarily accept), let us judge 
Mr. Finch’s book as he would have it judged. 

What is Mr. Fimch’s project and did it merit treatment at all? The 
“blurb” is expressed in terms which are platitudinous and tell us little 
Chapter 1 does not tell us much more than that the book is a primer rather 
than a reference volume. A primer for whom? The “blurb” announces 
grandly that the book “will be of immense value not only to the law 
student, but also to any person or institution interested in the nature 
of law and the analysis of legal concepts.” For what purpose? We are 
not told. Some readers will recall Professor Hart’s attack on “ guided 
tours round the world of Jurisprudence” in 1958 Journal of the SPTL 
148. Your reviewer, accepting the validity of Professor Hart’s criticism 
of such books when used to the exclusion of the original texts, still feels 
that they are useful as a starting point for students. The analogy of a 
textbook in a substantive legal subject is partly but not completely appro- 
priate. Ideological factors, more present and more relevant in Jurisprudence, 
prevent the analogy being a wholly appropriate one. Nevertheless, warned 
of an author’s ideological idiosyncrasies, students can usefully start off 
from a textbook and read original sources, just as they can read the cases. 
It seems to your reviewer, however, that Mr. Finch’s book is not detailed 
enough even for this purpose. Its utility would seem to be (a) either as 
preliminary reading for undergraduates to read in the long vacation before 
taking up Jurisprudence or (b) as an elementary text for non-lawyers, social 
scientists and the like, to give a bit of backbone to what the Lord Chancellor 
recently described as thelr “flabby” disciplines. As regards the former, 
your reviewer prefers Lord Lioyd’s Idea of Lew for this purpose. It is 
more learned, lucid and comprehensive. It is also cheaper for the stident’s 
pocket, As regards the latter, your reviewer feels that this book may 
make difficult reading for a social science student but is not qualified to 
express anything but a tentative view. 

Mr. Finch’s second criterion of criticism is whether a work has achieved 
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the object intended by lte author. His book is, by his own admission, a 
primer. Some chapters are written in a lucid and pleasing style — see, 
for instance, Chapter 2 (introductory discussion of terms and methods) 
and Chapter 5 (lew as a system of rules). Chapter 4 (Bentham and 
Austin) is a good introduction to the Command Theory incorporating 
references to the Athlone Press’ new edition of Bentham’s works. Chapter 
6 (Kesen and the Great Mystery) is a clear synopsis of Kelsens theory. 
Chapter 8, however, which deals with natural law and positivism falls 
between two stools. Professor d’Entréves, in his book on Natural Low 
emphasised that there are prima facle two ways of looking at natural law 
— one philosophical, the other historical. One minute Mr. Finch adopts 
the philosophical method; the next minute, the historical. The result falls 
short of Professor @Entrévers’ idea of a possible synthesis of the two 
methods and is confusing for the reader. Mr. Finch spends some time 
revivifying Blackstone’s theory but neglects many of the more obvious 
natural lawyers. Blackstone is given this treatment because he is said 
to be “the last considerable English author to pay substantial attention to 
the law of nature” (p. 80). Surely a strange statement and a strange 
view. It is difficult to see why the author has a separate chapter on law, 
force and authority (Chapter 7) when basically he appears to be following 
a school method of classification. (There is a misprint on p. 108 — Kelsen 
and the Great Mystery reappear.) Lastly, the ultimate chapter, Chapter 8 
on predictions and the central position of the courts, Is rather sketchy and, 
apert from their nominal realism, the Americans and Scandinavians make 
strange bedfellows as the author himself admits. 

Your reviewers comments are rigorous because they attempt to meet 
the high standards of criticism which the author expounds, Your reviewer's 
overall conclusion is that, uncertain as to its aims, the quality of this book 
is a mixture, both as regerds matter and style. 

J. H. Farmin. 


Equiry. By Groncr W. Krrron and L. A. SHERIDAN. ote 
Pitman. 1969. xxx and 585 pp. (with index). back. 
£4.75 net. ] 


“It is still very common to speak of Equity though [sto] it were a 
separate province of law; a province of law in the wide sense that 
can be marked off from the province of Jaw, or common law, in the 
narrow sense.... The time has now come when we ought no longer to 
speak or think of Equity as a chapter of law that can be co-ordinated with 
the chapters on Property, Contract Tort, Rather I should describe 
Equity as a gloss or commentary on diverse departments of law.” 


These words of Maitland are in a sense more appropriate today then 
they were in 1899 when they were delivered to students about to embark 
on Part Il of the Law Tripos. The subject’s lack of unity makes it extremely 
difficult to gather together between two covers collections of “ equitable 
principles” in a really meaningful way in the absence of consideration of 
the law of trusts. The result of any such attempt is usually to involve 
oneself in materiel that can be dealt with more properly and effectively 
elsewhere (for example, in works on land law). The reviewer is not wholly 
convinced that the authors of this work heve succeeded in overcoming the 
problem. 

However, having said that, there is no doubt whatever that this is a 
very thorough and scholarly work. It is the successor (though twice its 
length) to Professor Kecton’s Introduction to Hqwity and it deals with 
all the main branches of equitable jurisdiction with the exception of trusts 
and wils. The book also incorporates the Irish developments in equity but 
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the reviewer feels that insufficient advantage was taken of the opportunity 
to consider how two Jurisdictions dealt with the same problem. Sometimes 
the Irish position is relegated to a footnote or dealt with in a separate, 
unintegrated paragraph. For example, on page 475 when considering the 
use (or non-use) of the injunction to protect business goodwill, the learned 
authors consider Trego v. Huni [1896] A.C. 7 at some length and conclude 
with a paragraph dealing with “Independent” Newspapers Lid. v. “ Irish 
Press” Lid. [1982] I.R. 615. Since this is not a “passing off” action tt 
seems that the Irish courts are prepared to go further than the English 
courts in protecting goodwill and althongh the point is made, no conclusions 
are drawn. 

The book begins with an excellent chapter on the nature of equity. 
Instead of listing the various maxims of equity (es is usually done in 
books on the subject) the authors present them as no more than equitable 
trulams and use them as a framework for discussing general equitable 
principles, and as guidelines on how equity acts. This chapter, together 
with the chapters on the doctrines and the admirable sections on the 
much-neglected field of equitable remedies are possibly all one need deal 
with under the general heed of “equity.” The chapter on mortgages, for 
example, would perhaps be better suited to works on land law. There is 
a short chapter on the history of the court of Chancery and another on 
the history of equity im Ireland. It is doubtful whether the historical 
introduction contributes much to the understanding of the present position 
(aside from the very comprehensive chapter on the Judicature Acts). 

The section on administration of estates is rather obecure — it Is 
doubtful whether the English, let alone the Irish law as well, can satis- 
factorily be dealt with in twenty-eight pages. For instance, there is 
nothing in the section on statutory provisions for the famiy. The chapters 
on the doctrines are refreshingly not over-long, more space understandably 
being devoted to conversion, reconversion and election. In the discussion 
of the doctrine of conversion, whilst there is a footnote reference to Mr. 
Tiley’s article on “Conversion and the Leasehold Reform Act 1967,” there 
is a long discussion of Lawes v. Bennett (which, incidentally, is to be found 
at (1875) Cox Eq. 167, not 1 Cox CC), Re Isaacs [1984] 8 Ch. 506 and 
Re Oarrington [1982] 1 Ch. 1 together with a more than footnote reference 
to the Land Law (Ireland) Act 1896, s. B2 (4). Perhaps the Leasehold 
Reform Act 1967 deserved slighty lengthier mention. 

One point the reviewer found particularly irritating was the pre- 
sentation of quotations. The only way quotations are differentiated from 
text 1s by a three-line spacing at the beginning and end of the quotation. 
This does not confuse too much on short quotations but in the more 
substantial ones, such as that from Re Diplock on pages 9 to 11, it is 
extremely difficult to ascertain where the quotation begins and ends. It ts 
suggested that in the next edition a noticeably different size or face of 
type would be appropriate for quotations. 

For students who are still faced with the prospect of an examination 
in that nebulous subject called “Equity” this book is indispensable, 
although as a students’ book it is a little expensive (is there a chance 
of a paperback edition?) and somewhat long. The 
study makes it inevitable that there is much detall through which the 


the book is a comprehensive study of the Engilish and Irish equity principles 
and gives a careful and detailed analysis of all the leading cases in the 
fied. 


Davip YATES. 
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Toe Tne or Divorce. By Wouw Larey, qa.c. [London: Long- 
mans. 1970. £2.] 


Mr. William Latey is eighty-five years old, and looks back over a long and 
distinguished career as a practitioner in the Divorce Court, This book 
is a short history of divorce commended by Lord Denning in his Foreword 
as “without equal.” Certainly it makes a change from the dreariness of 
much legal history: one can imagine readers, sitting comfortably in their 
armchairs before a blazing fire after a good dinner and a sufficiency of 
wine finding much to relish in the author’s rich fund of anecdotes. It is 
not however, a book to be recommended for cynical young men to read 
in the harsh strip lighting of a modern university brary. Such readers 
will find the author’s style irritating (“But beneath the surface a new 
spirit arose, the beginnings of democracy”"—p. 64), and many of his 
assertions of fact insufficiently supported by evidence (“Although the 
inevitable admixture of the sexes in war work had taken place through 
out, the sequel on the whole was free from the partial demoralisation 
that followed the first world war”—p. 110; “Prostitutes abounded, 
and married men as well as single had no hesitation in availing them- 
selves of thelr services” — p. 82). But the most serious objection Is 
that it is far too easy to destroy the author's principal thesis, which is 
that as a result of the Divorce Reform Act “the tide of divorce will 
rise rapidly and may overflow.” Presumably this means that an Increase 
in the number of divorces threatens the structure of a society which has 
faled to make proper provision to absorb the consequences of legal 
recognition of the fact that marriage has ‘irretrievably broken down. 
Unfortunately there is no real discussion of this thesis, but stmply an 
assumption that the availability of divorce by itself has a significant 
impact on marital breakdown. It is a great pity that the opportunity to 
argue this case hes not been taken: in the current intellectual climate 
it all too often goes by default 
Srarnam Carrwrr. 


Bankruptcy Law amp Practice. By G. H. L. Famman, I. Hicxs 
and E. C. Jonnson. [London: Butterworths. 1970. 887 pp. 
(inc. index). £5.50. ] 


Ir is perhaps surprising, in view of the fact that there has been a steady 
flow of bankrupts since 1542, that there should be so few readable books 
dedicated to the now perfectly acceptable practice of going broke. It is 
pleasant, therefore, to be able to state that the undoubtedly felt want of 
professional men for a logical approach to the complexities of bankruptcy 
has now been properly filled by the authors of Bankruptcy Low and 
Practice. 

In this work, comprising sixteen chapters and three appendices, the 
authors have broken away from a slavish following of the sections of the 
Bankruptcy Act 1914 and have sought instead to chronicle a clear path 
for those engaged with the novitiate bankrupt as he falteringly makes his 
way through the labyrinth of present day procedure from the presentation 
of petition to discharge certificate, A minute by minute account of the 
practical process, court forms, stamp duties etc., is provided in Appendix III. 

The book commences with a very general look at the principles giving 
rise to the concept of bankruptcy and proceeds with a detailed analysis 
of “a debtor” and those acts committed by htm which may legally constitute 
acts of bankruptcy, thus enabHng bankruptcy proceedings to be tnsttuted. 
It is the institution of these proceedings together with the procedure to be 
followed up to the time of the actual adjudication of the debtor as a bankrupt 
and the circumstances which may arise during that time which form the basis 
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of the next fye chapters. One of the many helpful features to be found 
in this part is the numerous illustrations of forms which will be required, 
coupled with full instructions as to their use, a factor which resolves the 
rendering of the Statement of Account into a relatively simple operation. 

The effect of being adjudicated bankrupt upon the civil status of the 
bankrupt is most lucidly set out, giving both the present bankruptcy offences 
and the recommendations of the Blagdon Committee in 1957 for the 
stiffening of the penalties which may be inflicted upon those who transgress 
the bankruptcy laws. Fraudulent bankrupts will find, however, that there 
is to be no return to the scaffold nor to the nailed and (later) severed ear 
which from time to tme in the past threatened thelr falled forebears. 

It is in Chapter 11 and 12, comprising almost one-third of the entire 
text, that the real stuff of bankruptcy is laid bare. Chapter 11 provides 
a detailed account of the stripping of the bankrupt of his possessions by 
the trustee In bankruptcy and of those rare occasions when that worthy 
may be defeated tn his attempts to secure all for the creditors. Chapter 12 
details the form to be taken in the distribution of the gathered assets, the 
creditors who may apply for succour and their priority, and the payment 
of dividends. This is followed by a clear description of the machinery 
necessarily brought into being in order to manage the acquisition and 
distribution of the bankrupts former property, a part which contains a 
well-documented section on the appointment and duties of the trustee in 
bankruptcy. 

The main pert of the work concludes with details of the obtaining of 
the certificate of discharge, leaving the final two chapters to deal respectively 
with special instences of bankruptcy, in particular the bankruptcy of a 
partner, and with the form of the original and appellate jurisdiction in 
bankruptcy. 

Criticisms of the work are few, although one minor Irritation does arise 
from the striving by the authors, for the sake of completeness, to place 
every possible connected fact in the main text instead of relegating the 
leas important ones to the footnotes. It is a habit which on occasions tends 
to unnecessarily encumber the text and to blur the otherwise sharp outlines 
of the actual theme which is being developed. 

“Tremble to borrow tuppence” was Philip Henry’s injunction to a world 
when laws were more harsh, if men not more cruel, and the penalty for debt 
might run to incarceration for life. Today's debtor, however, need fear no 
such twitchings of the flesh, indeed armed with this excellent guide to the 
law and practice of bankruptcy he may even come, refiectively, to enjoy 
the process of being adjudicated bankrupt. 

F. J. J. CavwaLLanER. 


INTERNATIONAL Law, being the collected papers of Hxnscu 
LAUTERPACHT, Q.C. LL.D., F.B.A. Systematically arranged and 
edited by E. Laurerracut, Q.C. Volume 1: The General 
Works. [Cambridge at the University Press. 1970. 589 pp. 
£12.] 


Heasco Lavrereracur was a great man, a genius who attained the highest 
level of creative scholarship. His son, an international lawyer of distinction, 
has embarked upon the task of publishing the collected papers. Lauterpacht 
produced a number of books, notably Reoognitton ta International 
Loew and Iaternational Law and Human Réghts, numerous articles and 
papers, and he edited Oppenheim. Unfortunately he did not Hve to fulfill 
his intention of writing his own treatise on international law. The intention 
in publishing the articles and papers is to form a collection approximating 
to a treatise as a tribute to his memory. Volume 1, a most handsomely 
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produced volume, consists of three parts. Part I is the revised version of 
the first part of Oppemksim which was prepared for the intended ninth 
edition. Part II is the text of the general course on the general rules of the 
law on peace given at the Hegue-in 1987. Part III is the paper on codi- 
fication prepared for the I.L.C. and the U.N. in 1948. 

The book does not perhaps show Lauterpacht at his very best, though 
everything from his hand was significant. In Part I he is trying to breathe 
his own inimitable visionary style into the rather .restrictive confines of the 
old-fashioned Oppenheim. Part II is a translation from the French text, 
and a translation however good can never entirely capture the nuances of 
the original Part IJ is a most workmanlike report on the programme of 
work to be followed in the codification of international law. 

But those who lament the passing of Oppenheim will be glad to.have 
access to more recent exposition than the elghth edition. And those who 
wish to read an exposition. of general principles by a great master in the 
comparatively short compass of 250 pages will find constant enjoyment in 
the Hague course. 

One mark of the great man is the vindication by events of his prophetic 
judgment. Lauterpacht strongly urged the codification of diplomatic privi 
lege and of treaties. He was opposed to the liberal interpretation of treaties, 
because, for example, of the risk of an interpretation disadvantageous to an 
accused in extraditon proceedings, and he urged the clarification of the 
rebus sic stantibus rule. He opposed codification for extradition. He urged 
the codification of the sea because little development wes involved and 
because a codification of the'law of the sea in a unified and integrated restate- 
ment or similar more ambitious instrument would go fer towards enhancing 
the authority both of the work of codification and of international law as a 
whole. 

t was surely the greatest of all the publicists and accordingly 
it is interesting to read his conception of the role of the publicist (pp. 49- 
256): 1. He must be independent and creative. 3. The inconsistencies of 
international law, especially where it tolerates the use of force, must be 
exposed. 8. The reality of international obligations must be exposed. 4, The 
traditional rules of international law must be adapted to the changes effected 
by positive law—a alightly curious view for such e teleological thinker. 
5. The science of international law must assert the continuity and validity 
of the law and its institutions against the exigencies and vicissitudes of 
political reality. 6. Leow lata must be kept rigidly apart from the lew ferenda— 
again a slightly curious view for such a progressive man of affairs. 
7. Peace and the collective organisation of peace must be regarded not only as 
a moral and political ideal but also as a legal postulate. His life’s work is 
a living memorial to the way in which he so signally lived up to his high 
ideals. 

ALO SaMurts. 
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RESCUERS AND GOOD SAMARITANS 


EVERYONE admires a rescuer and a Good Samaritan. The common 
law, however, in years gone by did not go out of its way to reward 
such conduct. A rescuer injured while attempting to save someone 
In peril used to be denied tort recovery. Someone who acted as a 
Good Samaritan might also be mulcted in damages if his effort was 
bungled. At the same time, no one was obligated to render asaist- 
ance, even though he could do so without danger to himself. These 
principles could hardly have encouraged altruism. Happily, in the 
last few years tort law has begun to cast off these harsh ways. 
Rescuers now win reparation if they are hurt offering succour to 
someone negligently imperilled. The law has mollified its treat- 
ment of a deliverer whose effort to assist another in danger goes 
awry. In some situations, a duty to render aid is being established, 
where no such duty existed before. The purpose of this article is to 
look at some of the developments in this area of the law. The 
field is of special interest to the writer because the Canadian courts 
have made a significant comtribution in recent years to the juris- 


prudence on the topic. 


1. Dury To RESCUE 


There is no general duty to assist anyone in peril. The law reports 
contain some sickening examples of callous refusal to help, fol- 
lowed by immunity from tort liability. For example, one need not 
lift a finger to rescue a drowning man,’ nor issue a warning to some- 
one who is walking into a dangerous situation.” A doctor is under 
no obligation to attend a sick patient.* According to our law we 
can stand by and watch a man starve or bleed to death ‘ without 
incurring any legal Hability. This is not merely cruelty for its own 


1 Osterlind v. HHI, 268 Mass. 78. 100 N.F. 801 (1998); Horsley v. Maolaren 
[1970] 9 O.R. 487, 499 (per Jessup J.A}. 

2 Gautret v. Egerton (1867) L.R. 9 O.P. 871; Buch v. Amory Manufacturing 
Oo., 6 N.H. 957, 44 Atl. 900 (1897). 

3 Hurley v. Hdtngfeld, 156 Ind. 416, 59 N.B. 1086 (1901). 

4 Alen v. Hisson, 111 Ge. 480, 38 '8.E. 810 (1900). 
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sake. The early courts were hesitant to undertake the job of 
requiring people to help their neighbours for ther hands were full 
enough trying to prevent them from attacking one another." The 
law tried to encourage and reflect a strong sense of mdependence 
and individualism. It was considered a virtue to mind one’s own 
business and get along in the world without anybody else’s help.* 
Moreover, the judges were dubious about trying to enforce unself- 
ishness because this was too much an infringement of personal 
freedom.’ Professor Ames has explained that underlying this was 
the idea that the proper role of the common law was to prevent 
people from harming one another, rather than to force them to 
confer benefits on one another.* Another reason behind this non- 
feasance principle was that it did not seem reasonable to force 
someone to throw himself in the way of an armed attacker of a 
complete stranger and risk injury or the loss of his life. The 
absence of any tort compensation for rescuers injured while assisting 
someone in danger underscored the wisdom of this view. There were 
also administrative reasons for refusing to force people to rescue 
others. For example, it is rather difficult to select which one of the 
many individuals on a crowded beach should bear the responsibility 
to the man who drowns in full view of them all or to the man who 
starves to death in a metropolis. Moreover, there are difficulties 
in defining what degree of danger someone is supposed to risk in 
order to help someone else. Lastly, once somebody offers assist- 
ance, it is not easy to decide how long he must continue to look 
after the bleeding stranger or the starving man.’ 

All these matters have been impediments to development, but, 
happily, our hearts have begun to conquer our brains and the law 
has started to move in the direction of encouraging rescue. If 
someone negligently creates a situation of peril, he is obligated to 
assist anyone injured as a result of his own conduct.*° Similarly, 
if one undertakes to help, he is said to have assumed a duty.” 
There are a group of special relations where one must act for the 
benefit of another, as in the case of carriers, innkeepers, bailees and 
perhaps shipmasters and storekeepers.’* The courte have found it 


5 Seo Prosser, Handbook of the Law of Torts (8rd ed., 1064) at p SH; 
onoré, 


Fleming, The Law of Torts (8rd ed., 1 at p. 145. See generally 
Lew, Morale and Resous, printed in Ratchffe, Good Samaritan and The 
Law 


¢ Bee Harper and James, The Law of Torts (1056) at p. 1046; Hale, ‘ Prima 
Facio Torte, Combination and Nonofeasance”’ (1046) 46 Colum.L.Rev. 108, 
G18: MoNiece and Thornton, ‘ Affirmative Duties in Tort ” (1949) 58 Yale L.J. 


13723, 12968. 
T Minor, ‘‘ Moral Obligation as a Basis of Liability ” (1928) 9 Va.L.Rev. 421, 
429 


8 Ames, “Law and Morals ’’ (1906) 22 Harv.L.Rev. 07. 

® Bee generally Linden, ‘Tors Lisbikty for Criminal Nonfeasance ™' (1966) 

Rev, 25, 80 et seq. 
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easier to impose this duty here because the person placed under the 
obligation normally derives some economic advantage from the 
relationship.?? 

The courts have also indicated a willingness to describe conduct 
es misfeasance rather than nonfeasance in certain specified instances. 
In other words, liability is being imposed for affirmative acts of 
negligence in creating a risk of danger rather than for mere failure 
to act. 

In Menow v. Honsberger and Jordan House Ltd.,'* an intoxi- 
cated patron of a bar was turned out of the hotel, which was 
situated near a rather busy highway. As he walked along the road 
in his drunken state, the plaintiff was injured by an automobile 
which was negligently driven. The innkeeper was held partially at 
fault on the ground, inter alia, that its employees “ owed the plain- 
taff a common law duty of care not to eject him if they knew or 
ought to have known that he would thereby be placed in a position 
of danger to his personal safety.” 5 In reaching this decision, 
Justice Haines relied on a series of cases in which common carriers 
were held liable for ejecting intoxicated passengers into situations 
of peril.** 

There is another recent cage in Manitoba, Oke v. Weide Trans- 
port Ltd." where similar reasoning was invoked. The defendant 
without negligence collided with a metal traffic signpost on the 
gravel strip dividing two lanes of a highway. He left it bent over 
and projecting at right angles, and did not report it to the authori- 
ties. The plaintiff motorist, illegally using the median strip to 
pass another vehicle, was fatally injured when he was impaled by 
this post. Although the majority of the Manitoba Court of Appeal 
dismissed the action on the ground of lack of foresight, Freedman 
J.A. argued that the defendant was not in the same position as any 
other motorist with regard to the dangerous signpost. First, he 
had collided with the post, albeit without negligence. Secondly, 
he was stopped by the sign and had an opportunity to observe the 
hazard it created, while a passing motorist could do so only fleet- 
ingly. Thirdly, he ‘‘ participated in the creation of the hazard,” 
recognised his obligation to do something and even took some 
steps in that direction. The courts, therefore, are beginning to view 
conduct that could be considered mere nonfeasance as misfeasance 
or creation of risk. 

Recently there has been an indication that the courts will 
upon criminal legislation, not only to crystallise the standard of 
care, but to fashion new tort duties to render aid. Most judges 
18 Bohlen, ‘' The Moral] Duty to Aid Others as a Basis of Tort Liability '' (1908) 
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have done this by relying on an intention theory, although most 
authors have attacked them for it.* One of the most celebrated 
instances of penal legislation being invoked to establish a new tort 
duty is the case of Monk v. Warbey.’* The defendant, Warbey, 
lent his vehicle to Knowles who in turn permitted a third person, 
May, to use it. Warbey, the owner, was himself insured against 
third party risks as required by a statute, but neither Knowles nor 
May were so insured. May negligently injured the plaintiff Monk, 
who sued Knowles, May and Warbey. Interlocutory Judgments . 
were obtained against Knowles and May, but these people were 
apparently penniless and the matter proceeded against Warbey on 
the theory that his violation of the compulsory insurance legislation 
gave the claimant a right to tort recovery. This view was adopted 
by the trial judge, who was affirmed in the Court of Appeal. Greer 
L.J. declared the principle as follows: ‘‘ Prima facie a person who 
has been injured by a breach of statute has a right to recover dam- 
ages from the person committing it, unless it can be established by 
considering the whole of the Act that no such right was intended 
to be given. So far as that being shown in this case, the contrary 
is established.” * Two of the judges relied on section 85 (4) of the 
legislation, which permitted a money deposit instead of securing 
insurance, as evidence of a legislative intention to confer civil rights. 

I suggest, however, that the real reason for this decision was not 
the interpretation exercise engaged in by the court. If Parliament 
had really intended this result it could have specified so in the 
statute, as it has done on occasion. Rather the court wished to 
advance the policy of the legislation by providing compensation 
to those injured in auto accidents. There is support for this view 
in the language of the judges. Greer L.J. felt that the criminal 
sanction was inadequate to assist someone injured by an uninsured 
driver if a civil remedy were not available. His lordship stated that 
s“ To prosecute for a penalty is no sufficient protection and is poor 
consolation to the injured person, though it affords a reason why 
persons should not commit a breach of the statute.” = Maugham 
L.J. described the purpose of the statute as that of “‘ giving a 
remedy to third persons who might suffer injury by the negligence 
of an impecunious driver of a car... .” ™ He stated further that 
car accidents and injuries to third persons were so common that 
c it was necessary in the public interest to provide machinery 
whereby those third persons might recover damages.’? This decision 
has been attacked by several learned authors. Glanville Williams 
described the decision as ‘f an improper type of judicial inven- 
tion. ® Professor Fleming contended that it was “' difficuH to 
justify on any account,” that it was a ‘‘ most blatant arrogation 
18 Seo my discussion of this point in ‘‘ Tors Liability for Criminal Nonfeasence,”’ 

loc, alt, note 9 ab pp. et 86q. 
a [1985] 1 K.B. 78. x0 Ibid. at p. Sl. 


Ibid. . 
23‘ The Effect of Penal Legislation in The Law of Torts ” (1980) 25 M.L.B. 288. 


Mar 1971 RESCUERS AND GOOD SAMARITANS 245 


of legislative authority ”? and that it was an example of judicial 
discretion being stretched “ beyond . . . legitimate bounds.” * 
And, yet, if the theory of legislative intention can be invoked to 
fix a standard of care for reasonable men to obey, it should, logic- 
ally, be available to courts who wish to create a new tort duty to 
act. In both situations, the courts are being less than frank when 
they tell us that they have found a legislative intention, when, in 
fact, none has been expressed in the enactment. Despite these 
attacks, Monk v. Warbey is now well established in the law and 
has even received the ratification of the House of Lords in McLeod l 
(Houston) v. Buchanan,™ where Lord Wright argued that “ the 
provision is an important element in the policy of the legislature 
to secure the benefit of insurance for sufferers of road accidents.” 

Another area where tort responsibility by analogy to the 
criminal law has been recognised is hit-and-run accidents. Penal 
legislation everywhere orders those involved in an automobile 
accident to stop, give their name and address and render whatever 
assistance is required.** Many American courts have held violators 
of this type of legislation civilly liable where additional damage 
has resulted to those injured because of their refusal to offer 
succour. There is very little discussion in the cases about why the 
courts have done this. In some of the cases the language to this 
effect is merely obtter dicta. Nevertheless, it seems well entrenched 
in the law. The leading case is probably Brooks v. E. J. Willig 
Transport Co.,*" where the Supreme Court of California upheld a 
statement in the charge to the jury to the effect that knowingly 
to refuse to stop after an accident was a breach of a civil duty 
which did not depend upon the negligence of the driver nor on the 
freedom from contributory negligence by the victim. The court 
stated the principle as follows: 


** One who negligently injures another and renders him helpless 

is bound to use reasonable care to prevent any further harm 
which the actor realizes or should realize threatens the injured 
person. This duty existed at common law, although the 
accident was caused in by the negligence of the person 
who was injured. . . . The legislation requires . . . an auto- 
mobile driver who injures another to stop and render aid. 
This duty is tmposed upon the driver whether or not he is 
risible jor the accident, and a violation gives rise to civil 
liability if it is a prowmimate cause of further injury or death.” = 

The court did not give us the policy reasons which motivated it to 
adopt this rule and did not even cite an earlier case to the same 
effect in the same state.** Nevertheless, this case has been followed 


4 Op. œt., note 5 aš p. 180, and the 2nd ed., 1961, at p. 184, note 11. 
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in other states. While it does not appear to have been invoked yet 
in the Commonwealth, there is no reason to doubt that it would be 
if the opportunity presented itself. 

Even though the courts have not stated why they have used 
hit-and-run statutes in this way, one might make some intelligent 
guesses about this. The civil courts are helping the legislatures to 
encourage Good Samaritanism on the highways where thousands 
are killed and injured each year. It may be that by imposing 
civil liability as well as penal sanctions the courts can further reduce 
the incidence of hit-and-run violations. The courts have not dis- 
guised the moral repugnance they feel toward those who hit and 
run; they have permitted evidence of a breach of a hit-and-run 
statute to be used as proof of negligence in the original accident 
and they have awarded punitive damages in some of these cases.*° 
Since automobile insurance is prevalent in these cases, the courts 
are able to act as loss distributors as well as logs shifters. The 
absence of many of the administrative problems generally associated 
with these Good Samaritan cases has facilitated the development. 
The defendant has been singled out by becoming mvolved in an 
accident. There is seldom any danger to him im rendering assist- 
ance, because all he needs do in most cases is telephone for an 
ambulance or help redirect traffic. There is every reason to believe 
that these cases will attract support im the years ahead and will 
form another large exception to the no Liability for nonfeasance 
rule. 

This theory of tort lability based upon violation of criminal 
statute has recently been given a lift by the Ontario Court of Appeal 
in the case of Horsley v. MacLaren.’ The defendant, MacLaren, 
owned a cabin cruiser, upon which he took some friends for a cruise 
one cool, spring day. Brisk winds came up and made the water 
choppy, driving most of the passengers below. Matthews remained 
on the deck, but he soon got up and proceeded toward the stern of 
the boat. For no apparent reason, he lost his footing and toppled 
over into the 44° F. water of the lake. A passenger shouted ‘‘ Roly’s 
overboard.” MacLaren threw the boat into neutral and the 
passengers scrambled up to the deck. MacLaren then reversed the 
motors and backed up to where Matthews had been seen, forty to 
fifty feet astern. The engines were shut off and the boat drifted 
towards Matthews. A hfe ring and a life jacket were thrown into 
the water by a passenger, while another tried to hook Matthews 
with a pikepole. Matthews made no attempt to assist himself, but 
merely floated with outstretched arms, his eyes open and glassy, 
apparently unconscious. As the boat began to drift away, Mac- 
Laren started the engines again and backed up the boat towards 
Matthews once more. After a few minutes had elapsed, Horsley, 


30 See Battle v. Kiloreass, 64 Ga.App. 908, 190 S.B. 578 (1986); Hallman v. 
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one of the passengers removed his clothing and dived into the icy 
water emerging about ten feet from Matthews. Mrs. Jones, another 
passenger, noticing Matthews’s body fall forward into the water, 
also leaped im to help, but could not prevent Matthews’s body 
from going under the starboard quarter of the boat. Mr. Jones, 
upon seeing his wife in the water, took over the controls of the boat 
and swung it around, approaching his wife ‘‘ bow on ” and pulled 
her aboard safely. MacLaren again resumed control of the boat, 
picked up Horsley, but he could not be resuscitated, having died 
from cardiac failure as a result of the sudden shock from being 
immersed in the cold water. The body of Matthews was never 
recovered and, therefore, the exact cause of death remained un- 
known, but it was believed that he also died of a heart attack. 
At the trial, Matthews’ family was denied recovery on the 
ground that there was no evidence of causal relation between his 
death and MacLaren’s conduct. Horsley’s family, however, was 
successiul. On an appeal by the defendant, the Ontario Court of 
Appeal reversed the decision and dismissed Horsley’s action as well. 
Justice Lacourciere, at the trial,?? expanded the ‘* quasi-con- 
tractual ”?” duty of the carrier to his passenger so that it would 
apply to the master of a pleasure boat and his invited guest. His 
lordship reHed in part upon the Canada Shipping Act, which 
imposes a criminal fine upon a master of a vessel who fails to 
‘‘ render assistance to every person ... who is found at sea and 
in danger of being lost... .’’ His lordship stated that 
“ Parliament reflecting the conscience of the community has 
seen fit to impose on the master a duty to render assistance to 
any stranger, including an enemy alien ‘ found at sea and in 
danger of being lost’ . the common law can be no less 
solicitous for the safety of an invited guest and must impose 
upon the master the d to attempt a rescue, when this can 
be done without imperilling the safety of the vessel, her crew 
and passengers. The common law must keep pace with the 
demands and expectations of a civilized community, the sense 
of social obligation, and brand as tortious neg ce the failure 
to help a man overboard in accordance with the universal 
custom of the sea.” *? 


The Court of Appeal, while reversing the decision of the trial 
judge, did not interfere with his reasoning on this pomt. Justice 
Jessup argued that the Canada Shipping Act covered not only 
strangers ‘* found at sea’ but also passengers. He declared that 
he was unable to “adopt . . . an interpretation which would 
ascribe to Parhament a solicitude for the lives of alien enemies at 
the same time denied by it to passengers and crews of Canadian 
ships.” °t He concluded by saying that the Canada Shipping Act 
“Son one or the other of the legal theories by which the courts 
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attach civil consequences to the breach of a penal provision in a 
statute will support a cause of accident... .’? His lordship also 
agreed with Justice Lacourciere’s imposition of a duty of care upon 
a master of a ship to his passenger who falls overboard, in the 
followmg words: 
“ A passenger on a ship is in the position of total dependence 
on the master and I think that peculiar relationship must now 
be recognized as invoking a duty of the master, incident to 
the duty to use due care in the carriage by sea of a passenger, 
of aid against the perils of the sea. Falling overboard is such 
a peril, and in that situation I do not think that the common 
law can do otherwise than to adopt the statutory duty to 
render assistance.’ 3! 


Justice Schroeder (MacGillivray J.A. concurring) was slightly more 
cautious in articulating his reasons for decision. He denied that the 
breach of a statute could ‘‘ create ” a legal duty to rescue. Never- 
theless, he asserted that 
“ Parliament, in enacting this section, gave expression to 
humanitarian principles, which should guide the consciences of 
civilized men in their relations even to an enemy who was 
found im peril at sea, Oe ee 
on the question as to whether a moral or social duty... can 
be ripened into a legal duty not only to come to his passenger’s 
aid, but also to exercise reasonable care in the rescue 
procedure.” ** 
Justice Schroeder’s language indicates that he recognises the need 
for tort law to follow the criminal law by creating new tort duties 
based on these penal statutes. This case is now under appeal to the 
Supreme Court of Canada and it is to be hoped that t will lend its 
support to this view. 

There is every expectation that this theory will be favourably 
received by Justice Laskin, who has recently been appointed to 
the Supreme Court, because he has already expressed his support 
for it in Colonial Coach Lines v. Bennett and C.P.R.*" 

In that case the plamtiff’s bus was damaged when it collided 
with a cow that escaped from a farmer’s land onto the highway 
through a defective fence along the railway’s right of way. In 
holding the railway partially responsible to the plaintiff, Justice 
Laskin relied on two sections of the Railway Act of Canada. Sec- 
tion 277 created an obligation to erect fences “* suitable to prevent 
cattle .. . from getting on the railway lands.” Section 892 imposed 
a civil Hability for failing to do so, if the loss occurred on “ railway 
lands.” Justice Laskin reasoned as follows: 

“* [AKhough] the railway’s strict liability under section 892 
extends generally to injury on the railway right of way arising 
3s Ibid. at p. 501. 
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from a failure to fence, it may incur liability beyond this scope 
for injury off the right of way which, by reason of what it 
knew or ought to have known, could reasonably be foreseen 
as likely to occur if it failed to keep in repair a fence known to 
it to be defective. This lability for neghgence is not founded 
merely on breach of a statutory duty to fence, but 

on a footing of a state of facts com ending maintenance of 
a fence to prevent the escape, from adjoining land, of cattle 
which, if not contained, might stray on to a highway open 
from the right of way and expose oncoming traffic to the risk 
of injury. e tri ing elements of liability are the railway’s 
awareness of the defective condition of the fence and failure to 
take immediate measures to avert injury, which could be 
reasonably foreseen. Existence of a statutory obligation to 
fence and actual assumption thereof by the railway were 
simply factors in the raising of a duty of care to the plaintiff 
by the railway when it knew that the obligation had not been 
met. 


Perhaps the farthest any court has gone on the basis of this 
theory was in Menow v. Honsberger & Jordan House Ltd.** In 
that case the hotel owner, tnter alta, violated Ontario legislation 
which forbade the selling of liquor to mtoxicated people. Justice 
Haines held that these provisions “* were enacted not only to pro- 
tect society generally, but also to provide some safeguard for per- 
sons who might become irresponsible and place themselves in a 
position of danger. . . .’’ His lordship then concluded that “‘ by 
committing this unlawful act, the corporate defendant has not only 
committed an offence ... but it has breached a common law duty 
to the plaintiff. . .” because ‘‘. .. it may be inferred that the legis- 
lators intended to provide for tort liability. ...’? Penal legislation, 
therefore, is a factor that courts will consider in determining 
whether it will fashion a new tort duty. They are moving by 
analogy to penal legislation in the imposition of civil liability by 
creating novel civil duties of care that correspond to duties laid 
down in criminal legislation. 

There are some cases, however, where the courts have refused 
to do so. The reason most commonly given in these situations is 
that the statute evinced no intention to create tort liability. It is 
suggested, however, that there is no more and no less legislative 
intention visible here than in the other cases. For example, in the 
Commerford case,** a municipal by-law required abutters to clean 
ice and snow from adjoining sidewalks. The defendant breached 
the statute and the plaintiff was mjured when he shpped on the ice. 
The court decided that no civil liability was created by this viola- 
tion of statute because there was no intention to this effect in the 
by-law. In support, the court pointed to other provisions that 
enacted civil liability for the breach of certain sections, it stated 
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that no specific power had been given to the municipality to pro- 
vide for tort liability and argued that the small penalty evinced a 
legislative benevolence toward homeowners. This decision is typical 
of many in the United States to the same effect.*° The real reason 
for this decision, however, is not intention. Rather, the courts 
distrust these inferior law-making bodies and are unwilling to 
advance their legislative policies. Moreover, the policy of these 
by-laws is a harsh one in that it transfers the burden of road care 
from the municipalities to neighbouring landowners. To saddle him 
with ea civil obligation as well as the penal duty to tend the side- 
walks is just going too far. The failure of the courts to hold lable 
a race-track owner for failing to provide space to a bookmaker 
contrary to a statute can also be supported on the ground that the 
policy of the statute was not worthy of expansion, although the 
court stated that the penalties were “‘ effective sanctions ’”’ and 
stood ** in no need of aid from civil proceedings.” *' Lord Simonds 
gave a clue to his thinking when he declared that the statute was 
not ‘f the charter of the bookmakers.” ** 


9. Dury or THE RESCUER 


Once someone undertakes a rescue, he not only risks injury to him- 
self, but he may be responsible im tort to the person he tries to 
rescue, if the effort is bungled. Fortunately, there are not very 
many cases of actions against Good Samaritans, but there are a few 
that have been successful. For example, in Zelenko v. Gtmbel 
Bros., the deceased was taken ill m the defendant’s store. The 
defendant undertook to render medical aid and kept her in its 
infirmary without any medical care for six hours. The court felt 
that by segregating the plaintiff it was made impossible for another 
bystander to summon an ambulance. Justice Lauer of the Supreme 
Court of New York stated that * if a defendant undertakes a task, 
even if under no duty to undertake it, the defendant must not omit 
to do what an ordinary man would do in performing the task.” 
This case has been relied on for the proposition that once one under- 
takes to assist someone in peril, he must exercise reasonable care 
and will be responsible for failing to do so. Such a rule would be 
rather hard on the well-meaning rescuer and might tend to dis- 
courage potential Good Samaritans. Often doctors give this rule as 
a reason for not stopping at the scene of an automobile accident. 

This interpretation may be inaccurate, however, in the light of 
the case of Kast Suffolk Rivers Catchment Board v. Kent.“ In 
that case, a public authority began to fix a damaged sea wall that 
had permitted the plaintiffs land to be flooded. It delayed in doing 
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the work so that the defendant’s land was submerged for a much 
longer period than it would have been had they done the work 
properly. The defendant agency, was, nevertheless, relieved of 
liability on the ground that it had exercised its discretion in an 
acceptable way. Despite the fact that the plaintiff was not well 
served. His position was not worsened by their actions. The court 
was unwilling to place any stringent obligations upon the public 
authority for fear that it would avoid undertaking assistance 
altogether. Most of these cases involved public authorities and 
municipalities." As a result, it was thought that this principle was 
limited to such bodies.“ 

The case of Horsley v. MacLaren *" has indicated that this doc- 
trine has a broader application than that. It will be recalled that, 
when the plaintiff, Matthews, fell overboard, the defendant under- 
took to rescue him by backing up towards him. The evidence was 
that this was the wrong procedure. Justice Lacourciere, at trial, 
exacted the usual standard of reasonable care from the rescuer. He 
asked “ What would the reasonable boat operator do in the cir- 
cumstances ...?’? Because the defendant used the ‘* wrong 
procedure ’’ in backing the boat up and because of his “ excessive 
consumption of alcohol,” he held that there was negligence.“ 

The Court of Appeal, however, felt that there was only an error 
in judgment which did not amount to negligence. Justice Jessup 
relied upon the East Suffolk Rivera Catchment Board v. Kent case 
and adopted ita test for these rescue cases. He contended that 
‘‘ where a person gratuitously and without any duty to do so 
undertakes to confer a benefit upon or go to the aid of another, he 
incurs no liability unless what he does worsens the condition of that 
other.” “* Justice Jessup rejected the rationale used by the trial 
judge and argued: “I think it is an unfortunate development in 
the law which leaves the Good Samaritan Hable to be mulcted in 
damages, and apparently in the United States, it is one that has 
produced marked reluctance of doctors to aid victims.” *° Justice 
Schroeder echoed this view and argued that ‘‘ rf a person embarks 
upon a rescue, and does not carry it through, he is not under any 
lability to the person to whose aid he has come so long as dise- 
continuance of his efforts did not leave the other in a worse con- 
dition than when he took charge.” 5"! Since MacLaren’s rescue effort 
had not worsened Matthews’s positon, even though it may not 
have complied with the standard of ‘‘ textbook perfection,” he was 
relieved of responsibility. 


45 Stevons—Willson v. Chatham [1988] O.E. 805, affirmed [1084] 8.0.B. 858; 
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The purpose of this rule is to encourage potential rescuers by 
reducing the risk of liability to them if their effort is unsuccessful. 
This is a wise policy so long as # does not foster careleas rescue 
operations. It is possible to mismanage a rescue attempt horribly 
and yet not worsen the position of the already doomed man. The 
law must fashion a rule that does not inhibit would-be rescuers 
and yet does not invite well-meaning bunglers to interfere. A pre- 
ferable approach might be the one pioneered in the United States. 
Over thirty American jurisdictions have enacted legislation reheving 
doctors and nurses and, on some occasions, ordinary citizens from 
tort liability for their conduct at the scene of an accident, except 
if they are guilty of gross negligence.*? The Province of Alberta 
m Canada has also enacted such a statute. The Emergency Medical 
Aid Act *? states: 

“ Where, in respect of a person who is ill, injured or uncon- 
scious as the result of an accident or other emergency, (a) a 
physician or registered nurse voluntarily and without expecta- 
tion of compensation or reward renders emergency medical 
services or first aid assistance and the services or assistance are 
not rendered at a hospital or other place havi 
medical faciiities and equipment or (b) a person other than a 
aa mentioned in clause (a) voluntarily renders emergency 
aid assistance and that assistance is rendered at the 
immediate scene of the accident or emergency, the physician, 
registered nurse or other person is not lable for damages for 
injuries to or the death of that person alleged to have been 
caused by an act or omission on his part in rendering the 
medical services or first aid assistance, unless it is estabhshed 
that the injuries or death were caused by gross negligence on 
his part.” 
Such an approach retains some control over the conduct of 
rescuers while at the same time it does not frighten them away. 
Akhough one might quarrel with some of the conditions in the 
statute such as the necessity to rescue ‘“‘ without expectation of 
compensation,” its general thrust is welcome. It is hard to tell 
whether it will really increase the frequency of rescue efforts, but 
at least the excuse of fear of liabikhty will be unavailable to Bad 
Samaritans in the future. 


8. DUTY To THE RESCUER 


Many years ago rescuers were denied tort recovery on the ground 
that they had voluntarily assumed the risk of injury or on the 
ground that the defendant was not the cause of their loss. Such 
a case was that of Anderson v. Northern Railway of Canada *‘ 
where the plaintiff leaped in front of a train to try to save a 
woman and was killed. The case was dismissed on a spht decision 
52 TLouisel] and Williams, The Trial of Medical Malpractice Cases (1960), s. 504.2 
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in the Court of Appeal because the cause of the injury to the 
deceased was his own conduct. In the intermediate Court of 
Appeal, admiration was expressed for the defendant’s ‘“ gallant self- 
sacrifice,” but the court held that the injury was °° self-sought ”’ 
and “* self-caused.”? = Another example of such a case was Kimball 
v. Butler Bros.“ where the volunteer theory was invoked to deny 
compensation to the family of the deceased who had suffocated 
during a rescue attempt when a fire broke out in the Detroit tunnel 
as it was being built. Because the rescuer was acting “ solely as a 
volunteer ” and with a “ full comprehension of danger,” the court 
refused to impose liability.” 

Perhaps the earliest case that granted any tort compensation to 
a rescuer was a 1910 Manitoba decision, Seymour v. Winnipeg 
Electric Railway.** On a demurrer it was held, contrary to the 
Anderson case, that a rescuer could recover from a negligent wrong- 
doer. Justice Richards, after recognising that ‘‘ the promptings of 
humanity towards the saving of life are amongst the noblest instincte 
of mankind,” ** concluded that ‘‘ the trend of modern legal thought 
is toward holding that those who risk their safety in attempting to 
rescue others who are put in peril by the negligence of third persons 
are entitled to claim such compensation from such third persons 
for injuries they may receive in such attempts.” *° 

It is strange that twenty-three years after this case was decided 
the English courts were still struggling with the concepts of causa- 
tion and volenti in dealing with the problem of rescue. For 
example, in Cutler v. United Dairies * the plaintiff was injured 
while holding the head of a runaway horse in response to the driver’s 
call for help. Although the jury found for the plaintiff, the action 
was dismissed on appeal. The court reasoned that “the damage 
must be on his own head ” and also that “‘ a new cause has inter- 
vened.”? *? Slesser L.J. argued that in some cases where somebody 
dashes out to save someone in danger recovery might be available 
because there is no ‘‘ novus actus tnterveniens.”’ His lordship 
continued, however, by concluding that although the act was 
«í heroic and laudable ” it cannot be said that it was ‘“‘ not in the 
legal sense the cause of the accident.” * In another English case, 
Brandon v. Osborne Garrett and Co.“ the problem was avoided 
when Swift J. described as “‘ instinctive ” the rescue act of a wife 
who tried to pull her husband away from glass falling from a sky- 
light. These little distinctions about causation and about whether 
the rescue was instinctive or deliberate did not add very much to 
our understanding of the law nor did they assist in the solution 
of these cases. 


s5 Ibid. at p. 807 58 Fr 15 O.W.B. %1 (C.A.). 

57 Ibid, at p. %9 s8 18 W.L.R. 566 (1010) (Man.0.A.), 

se Ibid. A 60 Ibid. at p. 506. 

61 [1988] 2 K.B. 207 (0.A.). See Goodhart, ‘' Rescue and Voluntary Assumption 
of Risk |” (1084) 5 Camb.LJ. 192. 62 Ibid. at p. 808 
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It took the great American judge, Justice Cardozo, finally to set 
this matter to rest, In what is perhaps one of the most beautifully 
written passages in any tort case, Justice Cardozo stated the prin- 
ciple in Wagner v. International Railway Company * as follows: 


and probable. The wrong that imperils life is a wrong to the 
imperilled victim; it is a wrong also to his rescuer. The risk of 
rescue, if only it be not wanton, is born of the occasion. The 


emergency begets the man. The wrongdoer may not have 
foreseen the coming of a deliverer. He is accountable as if he 


had.”? 

In 1988 the English courts finally succumbed to the Canadian 
and American lead and granted recovery to the rescuer. In Haynes 
v. Harwood ** a police constable tried to push a woman ott of the 
way of a runaway horse and was injured in the attempt. The court 

istinguished Cutler on the ground that ‘‘ nobody was in any 
danger ” there and that a policeman was “ expected ” to help those 
in danger. The decision for the plaintiff was affirmed by the Court 
of Appeal and Greer L.J. justified the decision as follows: “It 
would be a little surprising if a rational system of law. . . denied 
any remedy to a brave man.” * Maugham L.J. indicated that 
the problem was not as simple as it might first appear. It is 
necessary to balance the interests which are sought to be protected 
and the other interests involved. In other words, one must take 
into account the degree of danger and the probable response of the 
rescuer. 

Since the breakthrough of Haynes v. Harwood the courts of the 
Commonweekth have showered much attention upon the rescuer. 
In Videan v. British Transport Commission,"* for example, the 
duty to the rescuer was extended to cover a rescuer of an “* unfore- 
seeable ’’ trespasser. A child trespassed on a railway and an 
employee of the railway rushed to save him from being run over 
by a train and was injured in the attempt. The court denied the 
child compensation on the ground that he was a trespasser, whereas 
it granted recompense to the rescuer. Although two of the judges 
did so on the ground that the rescuer, as an employee of the 
railway, was owed a special duty of care, Denning L.J. based his 
decision on the ground that the rescuer was foreseeable while the 
trespasser was not! Denning L.J. alluded to the desire of the com- 
mon law to encourage rescue in these words: “‘ Whoever comes 


at p. 
BE. 860 (0A). For a discussion of this case see Tiley 


es 289 N.Y. 176, 188 N.E. 487 286) 
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to the rescue, the law should see that he does not suffer for it.” °° 
The protection of the rescuer has been extended a long way. Simi- 
larly, someone who suffered anxiety neurosis after he helped-in a 
rescue operation after a train wreck was permitted to recover tort 
damages in circumstances where they probably would have been 
denied to an ordinary bystander."* 

A person is not only liable to those injured while rescuing therd 
persons that he places in danger, but, if he gets himself into trouble, 
he owes a duty to someone who comes to his aid. AKhough there 
was some early authority to the contrary,”' a plea to extend the 
‘‘ humanitarian doctrine of rescue,” by the late Dean Cecil A. 
Wright ™ was heeded because “‘ as between a careless man and the . 
heroic rescuer the policy of the law favours shifting the loss from the 
latter to the former.” Although fault to the third person is the 
usual situation, Dean Wright urged that “‘ fault with respect to 
oneself should also suffice.” In Baker v. Hopkins," this theory 
was adopted by Barry J. at trial who disapproved of the Dupuis 
case and stated that, although no one has a duty to preserve his 
own safety, “if by his own carelessness a man puts himself into a 
position of peril, of a kind that invites rescue, he would in the law 
be liable for any injury caused to someone whom he ought to have 
foreseen would attempt to come to his aid.” * This case was upheld 
on appeal, but the court did not refer specifically to this point. 
The Australian courts in Chapman v. Hearse "° have also accepted 
this principle. In that case, Dr. Chapman was Killed when a negli- 
gent motorist collided with him while he was helpmg someone on 
the highway who was injured because of his own negligence. Dr. 
Chapman’s family brought action against the motorist, who added 
the careless person being helped, as a third party. The court, 
without mentioning either the Dupuis case or the Baker case, held 
the person being rescued by Dr. Chapman 25 per cent. responsible 
and stated that if support were necessary, ‘‘ ample can be found 
in the analogous rescue cases.” It should be noted here that the 
person being rescued was held responsible in part for the act of 
someone who negligently injured the rescuer as he was participating 
in the act of rescue. 

Akthough the courts were slow in doing so, they have awarded 
tort damages for personal injuries even to rescuers of property. 
The Supreme Court of Canada, for example, in Connel v. Prescott " 
recognised that someone hurt attempting to protect endangered 
horses could recover from the person who negligently put the horses 


eo [1968] 9 All B.B. at p. 868. 
TO wick V. British Transport Commission [1967] 2 Al B.R. 445. 
Dupuis v. Now Regina Trading Co, Ltd, [1048] 4 D.L.R, 975. 
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in peril. Similarly, in Hutterly v. Imperial Oil,"’ the plaintiff 
attempted to drive his car out of a burning garage and was injured 
in the attempt. Liability was imposed upon the defendant, both 
for the damage to the car and for the personal injury to the 
plaintiff, despite tho fact that he could easily have escaped himself 
without being injured, on the ground that his attempt to save his 
property was not unreasonable. People who are burned while 
helping to put out fires are also awarded tort compensation." In 
addition to losses for personal injuries suffered during attempts to 
save property, the courts will compensate for loss to property incur- 
red during such an attempt. In the case of Thorn v. James,” a 
servant tried to prevent one of his employer’s machines being des- 
troyed in a fire by hooking some ‘horses to it and pulling it free. 
He failed in his attempt and the horses were burned. The original 
negligent defendant was made responsible to pay for the horses 
because the rescue effort was said to have been reasonable in the 
circumstances. 


4. THe CONTRIBUTORILY Nrcuicert RESCUER 


The common law does not protect every single rescuer no matter 
how foolish his attempt may be; there must be some reasonably 
perceived danger to a person or goods and the conduct of the 
rescuer must be reasonable in the circumstances. This does not 
mean, of course, that a claimant Good Samaritan must establish 
that there was actual danger. Nor does it mean that the rescuer 
must act in a perfect way. i 
There were some early authorities that seemed to demand proof 
of actual danger before a rescuer could be entitled to recover,** but 
they were too harsh and served to impede rather than to reward 
rescue attempts. This is no longer the case. All that is required 
now is a reasonable belief that somebody is in peril. For example, 
a claimant may recover damages even if the person being 
“ rescued ” is already dead, but this is not known." In Ould v. 
Buttler’s Wharf ** a rescuer wrongly believed that a fellow workman 
was in danger of being hit by the hook of a crane. He tried to 
push him out of the way, but, as he did so, the imperilled man 
dropped the case of.rubber that he was carrying onto the rescuer’s 
foot. Gorman J. held for the rescuer even though he was wrong 
in his assessment of the danger, because he fek that there was an 
“ imminent serious accident.” A futile rescue attempt may, con- 
sequently, be compensated with tort damages if it is.a reasonable 
one. This is understandable because it is often difficult to know 
In advance if a rescue effort will yield positive resuks as where 
Tr [1086] 8 D.L.R. (24) 719. 
T8 Russel v. MoOabls [1902] N.Z.L.B. 902; Hylet v. G.W. Ry. [1948] 
1 K.B. M5 (C.A.). T9 14 Man. EB. 878. 
*¢ MaDoneld v. Burr Poet 8 W.L.R. 925 (Sask. C.A.); Brine’s case [1988] 
s We ee To 282 N.Y. 176, 188 N.B. 487 (1921) 
a e e 


May 1971 RESCUERS AND GOOD SAMARITANS 257 


children are lost in the woods or where miners are buried in a 
mine. If there is a reasonable chance of saving life or avoiding 
injury, the common law cannot deny recovery to those hurt during 
these attempts for fear that they may be discouraged from their 
heroic acts. 

In addition to the need for a reasonable perception of danger, 
the response of the rescuer must be a reasonable one. For exampk, 
if somebody jumps off the Peace Tower to rescue a Kittle child 
on the road and is killed in the process, he ought not to be 
compensated. The courts have justified this conclusion by holding 
that the rescuer was either “* foolhardy,” * ‘* rash,” “ or “ need- 
lessly reckless’? * and, therefore, the rescue attempt was not 
foreseeable and no duty was owed. This approach is in my view 
unsatisfactory because it limits the right to recover more than is 
necessary to achieve the purpose of dissuading foolish rescue 
attempts. Tort Jaw seeks to encourage men to help one another but 
not to do so foolishly. The courts are, therefore, correct in refusing 
to make the origmal wrongdoer pay for the losses of the stupid 
rescuer. By denying him compensation, it seeks to diminish the 
frequency of unwise rescue efforts. The test of foolhardiness is 
Inadequate because it is too blunt an instrument. A more delicate 
too] would be preferable. Comparative negligence is a more flexible 
device, but there is little evidence of its being used to date. In fact, 
there is authority to the effect that contributorily negligent rescuers 
cannot recover at all. For example, in the Brandon case,** the 
court indicated that if a rescuer “ did something a reasonable 
person ought not to have done,” he will be denied recovery. Now, 
this may have been acceptable prior to the legislation that permits 
us to spht responsibility because both foolhardy rescue attempts and 
negligent ones would yield precisely the same result. Today, how- 
ever, there are several different results that might be achieved if 
comparative negligence were used. For example, an utterly hopeless 
and ridiculous rescue effort can still be held to be outside the duty 
of care of the origimal defendant because it is unforeseeable. Some 
rescue attempts, however, may not be intelligently executed and 
yet may not be utterly devoid of some merit. There is no reason 
why a reduced award cannot be granted to the rescuer which would 
give him something for his heroism without ignoring the fact that 
he was less than careful. 

The ordinary tort principles should obtain here and in the case 
of Sayers v. Harlow Urban District Council *' there is some support 
for this view. A lady was trapped in a public lavatory through 
the negligence of the defendant and was injured while trying to 
climb out of it. In order to avoid coming to the conclusion that 


4 Hoigh v. Grend Trenk (1914) 7 W.W.R Alta §.0.). 
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there was no duty owed the plaintiff, who was a kind of “ self- 
rescuer,” the court found that she was not guilty of conduct that 
was ‘f unwise or imprudent or rash or stupid.’’ And, yet, the 
court went on to hold that the plaintiff “‘ cannot entirely be absolved 
from some measure of fault,” and deprived her of one-quarter of 
her damages. This conclusion makes sense and there is no reason 
to believe that the same result could be achieved with the ordinary 
rescuer as well as with the person who is saving himself. In Baker 
v. Hopkins ** the court permitted the doctor rescuer to recover in 
full as he was held not to be ‘“‘ foolhardy ” and yet it might have 
been wiser to reduce his recovery in the circumstances. Horsley v. 
MacLaren ** dealt with these problems as well. The trial judge, 
Lacourciere, clearly expressed the rules for the protection of 
` rescuers. He felt that the conduct of Horsley, who leaped in to help 
the person who had originally fallen in, was not “ futile, reckless, 
rash, wanton or foolhardy,” nor was he guilty of contributory 
negligence. His lordship did not think it mattered that the person 
being rescued could not have been helped. Volenti was rejected 
because it was not pleaded and because there was no free and 
voluntary assumption of the risk. Justice Lacourciere concluded 
that the rescuer was “‘ within the risk created by the PEA 
negligent conduct.”’ 

The Court of Appeal reversed, withholding mpanao to 
Horsley. Justice Jessup did agree that a rescue attempt by a 
passenger is generally foreseeable in a situation of a mishandled 
rescue attempt. Nevertheless, he held that this particular rescuer 
could not reasonably have been anticipated because he had been 
warned to remain in the cabin because of his inexperience with 
boating. ‘“‘ By that command .. .,” said Justice Jessup, ‘“ Mac- 
Laren insulated Horsley from such perils of the voyage as were 
eventually encountered... .”’ °° 

Justice Schroeder croumperibed even further the protection 
afforded to rescuers by listing the factual circumstances which 
made the rescue attempt unforeseeable: the temperature of the 
water, the continuing efforts of the other people at rescue, the 
inability of Horsley to Judge whether what was being done was 
reasonable, the order of MacLaren to Horsley to keep himself in 
the cabin, Horsley’s failure to tell the skipper that he was going 
to dive into the water, the lack of precautions Horsley took in not 
donning a life jacket or attaching a rope to himself, particularly 
in circumstances where he saw the effect of the cold water upon 
Matthews."! In other words, according to Justice Shcroeder, the 
need for Horsley’s rescue attempt was doubtfal and his conduct 
of it was sub-standard. The trouble is that the Court of Appeal, 
therefore, went on to deny compensation altogether on the basis 
of lack of foresight and absence of duty. 


88 Supra, note 78. s» Supre, note 49. 
» 1070] 2 OR. ab p. 502. 91 Ibid. ; 
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This is unfortunate and wrong. The court should have held that 
such a rescue attempt was foreseeable even in these bizarre circum- 
stances, since it is not necessary to foresee the details of the way 
in which a rescue will be tried.*? It should have held that the acts 
of this particular plaintiff amounted to contributory negligence, so 
that instead of being denied compensation altogether his award 
should have been reduced by 25 or 50 per cent. If this technique 
had been utilised, we might have been able to not only reward 
the rescuer, but also to penalise him by cutting his award. Of 
course, it is always open to the court to hold that a rescue operation 
is 80 absolutely stupid that the claimant should be denied recovery 
altogether, as would have been the case if the plaintiff could not 
swim or if it was obvious to everybody that the person in the water 
was already dead. In my view it is unwise to say that the mere 
flouting of an order to stay below is so unforeseeable as to preclude 
the rescuer from recovery, especially in the light of authority to the 
effect that foreseeable consequences include intervening negligence,” 
a violation of transit company rules,“ theft of an article,** and 
even suicide.’ The onus of showing that the rescuer was foolhardy 
rests upon the defendant,’ which is quite consistent with the 
ordinary principles of contributory negligence. Moreover, this 
question is a jury question and not one for the court.” As might 
be expected, the courts have not been too harsh in their evaluation 
of the conduct of the rescuer, which is as it should be im all 
emergency cases.” 

In conclusion the courts are beginning to use tort law to 
encourage rescuers and Good Samaritans. New duties to act are 
being created. The standard of care demanded of rescuers is being 
diminished. Injured rescuers are being compensated, even where 
they are partially to blame for their loss. Enterprises are, therefore, 
being forewarned that not only do they have to pay for damages 
caused to individuals endangered, but also to rescuers who come 
to their aid. Perhaps greater care will be fostered by this rule. The 
loss distribution goals of tort law are being served and costs are 
being spread to those engaged in activities, or those who benefit 
from them rather than being borne by the victims. In any event, 
there are fewer rescue situations today where the law is out of step 
with current notions of morality, which is something to be 
welcomed. ALLEN M. Linprn.* 
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ADMINISTRATIVE POWERS OF 
INVESTIGATION INTO COMPANIES 


Tuer purpose of this article is, first, to examine the administrative 
powers of investigation into companies and the way in which the 
investigation is conducted; secondly, to give some account of the 
extent to which they are used in practice; and, finally, to attempt 
some assessment of their usefulness. 


1. Toe POWERS 


Sections 164 and 165 of the Companies Act 1948 ' are the principal 
sections empowering the Board of Trade to order a full investiga- 
tion into a company’s affairs. By section 164, the Board may 
appoint inspectors to do so on the application of 200 or more 
members or the holders of not leas than one-tenth of the issued 
share capital *; the application is to be supported by such evidence 
as the Board may require for showing that the applicants have 
good reason for requiring an investigation, and the Board may also 
demand a security of £100 for costs.’ 

More important, perhaps, in practice, is section 165. Subsection 
(a) is mandatory; it obliges the Board to appoint either if the com- 
pany resolves by special resolution,‘ or the court orders,’ that its 
affairs ought to be investigated. R. v. Board of Trade, ew p. 
St. Martin’s Preserving Co. Ltd.* shows that mandamus will He to 
the Board to appoint inspectors under section 165 (a) (1) once the 
requisite resolution has been passed, in spite of the existence of 
the alternative proceeding under section 165 (a) (ï), and, of more 
general importance, that “ affairs of a company ”’ here includes 
the activities of a receiver appointed by the debenture-holders, 
Winn J. saymg that the phrase “ comprises all [the company’s] 
business affairs, interests or transactions, all its investment or 
other property interests, all its profits and losses or balance of 
profits or losses, and its goodwill.” ” To obtain an order of the 
court under section 165 (a) (ii), it appears, from Re Miles Aircraft 
Ltd. (No. 2),* to be necessary to show a prima facie case for an 
investigation—in that case the declaration of a 74 per cent. divi- 
dend for a period when the company made a loss of nearly one 


1 References in this article to statutory sections are to those of the Companies 
Act 1048, unless otherwise indiceted. 
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million pounds was held to be sufficient. The South African courts 
have held that the use of the word “‘ ought ” in the equivalent ° 
of section 165 (a) requires only something less than a prima facie 
case to be shown, but nevertheless they emphasise the need for a 
solid factual basis for the appHcant’s suspicions, rather than a 
mere feeling that something is wrong. They regard neither a fall- 
ing dividend nor a dispute between two factions of shareholders as 
sufficient grounds for the appointment of an inspector.’ 

Section 165 (b) is purely permissive; it empowers the Board to 
appoint ‘‘ rf it appears to [them] that there are circumstances sug- 
gesting ” misconduct falling under any one of five heads, the first 
three of these being contained in section 165 (b) (i). The first head 
is conduct of the company’s business “‘ with intent to defraud its 
creditors or the creditors of any other person or otherwise for a 
fraudulent or unlawful purpose.” The close similarity of this word- 
ing with that of section 882 will be noticed, and the meaning of the 
phrase ** with intent to defraud its creditors ’’ has been judicially 
considered in connection with the latter section. At first, in Re Wi- 
liam C. Leitch Bros. Ltd., Maugham J. was prepared to infer this 
intent if ** a company continues to carry on business and to incur 
debts at a time when there is, to the knowledge of the directors, no 
reasonable prospect of the creditors ever receiving payment.” ? In 
a later case, however, the same judge seems to have retreated from 
this position, construing the words to “‘ connote actual dishonesty 
involving, according to current notions of fair trading among com- 
mercial men, real moral blame.” => The later, narrower construc- 
tion has been followed in Australia,’* and if it is also the correct 
construction of section 165 (b), the power to investigate fraudulent 
trading does appear somewhat restricted. 

The second head is conduct of the company’s business in a 
manner oppressive of any part of its members. The meaning of the 
word “‘ oppressive ”?” has been considered in a number of cases on 
section 210 4—Lord Simonds has defined it as meaning ‘* burden- 
some, harsh, and wrongful.” 16 

The third head is formation of the company for a fraudulent 
or unlawful purpose; it should be noted that investigations under 
any of these first three heads may be based on past misconduct, 
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as well as that continuing up to the time that application is made 
to the Board to investigate.” 

The fourth head of section 165 (b) covers “‘ fraud, misfeasance 
or other misconduct ” towards the company or its members on the 
part of those concerned with its formation or the management of its 
affairs.1* These seem to be words of very wide import; in Selangor 
United Rubber Estates Ltd. v. Cradock '* Goff J. held, withdrawing 
some of his dicta in an earlier case,?° that ‘f other misconduct ” is 
not to be construed ejusdem generis with ‘‘ fraud ”?” and ‘“ mis- 
feasance,’’ and that the statutory wording quoted above does not 
connote ‘f moral turpitude.” In view of this, it seems that section 
165 (b) (ii) does extend, unlike section 888, to what was called in 
Re B. Johnson (Builders) Ltd." ‘‘ common-law negligence.” The 
Board of Trade, however, are of opinion that this head does not 
include mere managerial inefiiciency.”” 

The final head of section 165 (b) authorises an investigation 
where the members have not been given all the information with 
respect to its affairs that they might reasonably expect,” which 
clearly goes beyond information to which they are legally entitled. 
The decision in Candice Investments (Pty.) Ltd. v. Harmony Gold 
Mining Co. Ltd.™ may be apposite here; it was decided in that 
case that the court ought not to order an investigation under the 
equivalent 7* of section 165 (a) (ii) simply to enable members to 
get information about a matter in advance of a general meeting 
if it is reasonable to suppose that the matter will be fully discussed 
at that meeting. 

These general powers are supplemented in two respects. First, 
the investigation may be carried into holding companies, sub- 
sidiaries, and fellow-subsidiaries of a company already under 
investigation, if the inspector thinks it necessary.** The definition 
of ‘‘ subsidiary ” for this purpose is rather intricate,*’ but it can 
perhaps be summarised by saying that one company is the sub- 
sidiary of another if that other holds more than 50 per cent. of its 
equity shares, or if that other holds any of its shares and has a 
power to appoint its directors. Secondly, an investigation of a 
company incorporated abroad may be made, provided it is carrying 
on business here.™ 

The Board of Trade also have a number of more specialised 
powers of investigation. The first of these resulted from the con- 
cern of the Cohen Committee that foreigners might take over 
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essential British industries through nominees without anyone know- 
ing about it, and also their view that the real ownership of 
shareholdings in newspaper companies was a matter of public 
interest.** This power enables the Board to order an inquiry into 
the true ownership of shares in a company if it appears to them 
that there is good reason to do so ?°: they must investigate if the 
proportion of members specified in section 164 apply, ** unless they 
are satisfied that the application is vexatious.” *! In the past, the 
Board have interpreted this proviso as meaning that they must be 
satisfied that the application is not vexatious before they can 
investigate **—it is, however, submitted, with respect, that if the 
specified number of members apply for an investigation, the Board 
are bound to grant one, and mandamus will He to enforce this 
duty,” unless the Board can point to some grounds on which a 
reasonable person could be satisfled of the applicant’s vexatious 
purpose.** A notable feature of this power is that the Board may 
make a “ freezing ” order on shares if it appears to them that there 
is difficulty in finding out the relevant facts about the shares, due 
wholly or mainly to the unwillingness of persons concerned to 
assist.** While such an order is in force, transfer or voting of the 
shares in question is forbidden, and distributions, either of cash 
or shares, in respect of those shares may not be made °’; anyone 
attempting to contravene these restrictions is liable to a criminal 
penalty.*’ Any person aggrieved by the imposition of the restric- 
tions may apply to the court, which may, if it thinks fit, remove 
them,” and the Board or the court may remove some of them to 
permit a particular transfer of the shares.?* Bankers and solicitors 
cannot be forced to disclose confidential or privileged information 
to the Board or their inspectors investigating the ownership of 
shares under this power.“ 

There is also a power vested in the Board to investigate sus- 
pected breaches of the provisions of the Companies Act 1967 relating 
to “ insider trading.” “1 Finally, section 8 (8) of the Monopolies 
and Mergers Act 1965 allows the Board to investigate a company’s 
affairs with a view to exercising their powers under section 8 (1} 
(7) of that Act. These latter enable the Board, broadly, to declare 


19 See Cmd. 6659, para. 79. 

30 s. 172 (1). 

31 6, 172 (8). 

32 See the utes of Evidence to the Jenkins Committee at para. 6027. 

233 Cf. the St. Martin's Preserving case, oh ag note 6. 
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unlawful, and prevent the implementation of, restrictive agree- 
ments found to exist, and not to be m the public interest, by the 
Monopolies Commission.** In the case of all the powers described 
above, the statutory code relating to the conduct of investigations 
ordered under sections 164 and 165 is made applicable with neces- 
sary adaptations. 

Although not an investigatory power exercised by the Board, 
section 286 is not unimportant in practice. It obliges the Official 
Receiver, where a compulsory winding-up order is made, to report 
to the court on the company’s financial state, the causes of its 
failure and the necessity, if any, for further inquiry into its forma- 
tion and management. On a further report by the Official Receiver 
stating “ that in his opinion a fraud was committed by anyone in 
the company’s promotion, or any officer since then, the court may 
under section 270 publicly examine the alleged defaulters. If a 
private liquidator is later appointed, the Board of Trade are under 
a statutory duty to “‘ take cognizance ”’ of his conduct, and may 
inquire into suspected breaches of his duty.“ 

It might also be convenient to notice here the miscellaneous, 
but possibly useful, power of the Board, to call a meeting of a 
company if one has not been held for fifteen months, In the exercise 
of this power, the Board may modify the company’s regulations 
relating to meetings.“ 

Evidence was heard by the Jenkins Committee that the Board 
did not feel able, for reasons which will be examined below,** to 
use their powers to order a full investigation very freely, and as a 
result sections 100-118 of the 1967 Act were introduced. These 
enable the Board to send to the company for books and papers if 
they think that there is good reason to do s0,*’ to obtain them from 
anyone whom they believe to be in possession of them,“ and to 
search premises for them on the authority of a jJustice’s warrant.** 
Provision is made for the security of documents obtained under 
these powers,*° so that the company’s papers can be examined 
without undermining the public’s confidence m it, which may 
happen if an inspector is appointed. Similar powers are also avail- 
able in relation to companies inviting deposits from the pubic "t 
and the Board, where they think that there is good reason to 
investigate the ownership of shares or debentures, may demand 
information from a past or present owner or his agent or solicitor 


42 For a foller account, see Lord Wikberforce, Restrictive Trade Practices and 
M ies (2nd ed.) 2508. 
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regarding their ownership." There is also the more restricted 
procedure whereby a High Court judge, on the application of the 
Board or a senior police officer, may order production of the com- 
pany’s documents, if there is reasonable cause to believe that an 
officer of the company has committed an offence in connection 
with the management of the company’s affairs of which the docu- 
ments are evidence.** 


2. Tax CONDUCT OF THE INVESTIGATION 


When the Board have decided to investigate under section 164 or 
165, they appoint either one of their own staff or, in serious cases 
involving large companies, a Queen’s Counsel, often assisted by 
an eminent accountant, to be inspectors. They may take evidence 
on oath from officers and agents of the company," and may send 
other persons to the court to be examined there.** All officers 
and agents may be required to appear before the inspectors, to 
produce relevant books and papers, and to give all assistance which 
they are reasonably able to give "*; failure to do so rendering the 
offender liable as if for contempt of court, where he must be sent 
for trial and sentence.*" 

Difficult questions have arisen as to how far the rules of natural 
Justice apply to investigations under the statutory powers. The 
starting point for discussion is perhaps the Grosvenor Hotel cage ** 
where a writ of prohibition was sought to terminate a company 
investigation, on the ground that an action had been commenced 
in the courts against the company’s directors. The Court of Appeal 
held that the application must be refused, Lord Esher M.R. say- 
ing **: “ The inquiry held by the inspector is not a judicial inquiry 
and has nothing in the nature of a judicial determination. . . . The 
report will not be evidence in a court of justice of the existence of 
any fact mentioned in it.’? Another ratio of the decision was that 
prohibition was not appropriate, since excess of jurisdiction was not 
alleged. 

Moreover, the Australian High Court has held ** by a majority 
of one that the inspector is under no obligation to give the company 
or its officers an opportunity to explain, or defend themselves 
against charges made against them in the course of the inquiry, 
reliance being placed on the dictum of Lord Esher cited above. 

The English authorities have not followed the strict view of the 
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majority in Testro v. Tatt. The House of Lords has recently held 
that even if an administrative inquiry does not directly affect legal 
rights the rules of natural justice will, in appropriate cases, apply.” 
Moreover, it is provided by statute that answers given to questions 
put by the inspector to a person may be used in evidence against 
him ** and that the Report is evidence of the inspector’s opinion 
as to matters mentioned in it “; neither the Australian legislation, 
nor the English in 1897, contained identical provistons. A valuable 
statement of principle was made by Lord Macmillan “*: 


‘6 In deciding such a question as the present * there are two 
main considerations to be mt in mind. On the one hand, it 
is important to ensure that the efficiency of the procedure for 
the purpose in issue is not impaired. On the other hand, it is 
not less important to ensure that fair treatment is accorded to, 
all concerned.”’ 


The fairness of which Lord Macmillan spoke has been elucidated 
to some extent in later cases. The privilege accorded bo witnesses 
in a court of law to refuse to answer questions if the answer might 
incriminate them has been extended to those examined by the 
inspectors at a company investigation.** It has been suggested ‘7 
that the McClelland principle could not apply if the question is put 
by the court under section 167 (4)"*; the authority cited is Re 
Atherton,** where it was decided that a bankrupt must answer 
incriminating questions at his public examination. An important 
distinction, however, between the two cases is that in Re Atherton 
the bankrupt was protected by a section of the Bankruptcy Act "° 
which provided that answers given by a bankrupt at his examina- 
tion could not be used in certain subsequent criminal proceedings. 
No such protection exists for persons examined at a Board of Trade 
investigation.” It is therefore respectfully submitted that there is 
no limitation on the McClelland principle of the kind suggested. 

The latest case on this topic, Re Pergamon Press Lid.,"* contains 
an interesting discussion of the principles involved. The actual 
decision can be summarised quite briefly; the facts were that the 
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directors of a company under investigation were involved in litiga- 
tion in America which they believed the inspectors’ report might 
prejudice, and so, before answering the inspectors’ questions, they 
demanded assurances that they would be allowed to crossexamine 
witnesses, see a transcript of the evidence, and see a draft of the 
report before publication. These assurances were not forthcoming, 
but Plowman J. and a unanimous Court of Appeal held that that 
was no answer to a charge of contempt under section 167 (8). It 
had, however, been contended for the inspectors that, in strictness, 
the rules of natural justice did not apply to company investigations, 
a contention based, no doubt, on the sort of reasoning apparent in 
the dictum of Lord Esher in the Grosvenor Hotel case ™ cited 
above. The Court of Appeal did not accept this contention; they 
took note of the wide repercussions—extending not infrequently to 
criminal prosecutions—that follow from the report, and held that 
the inspectors had to act fairly. Fairness here required, at least 
in Lord Denning’s view, that those against whom allegations had 
been made should be told “‘ in general terms ” what was the nature 
of the allegations. The court also emphasised the need for expedi- 
tion in inquiries of this kind, so it seems that the two considerations 
mentioned by Lord Macmillan in his dictum in the Hearts of Oak 
case ™* will govern the solution of future questions arising on the 
applicability of natural justice to company investigations. But the 
judges have refrained, understandably, from laying down rules of a 
detailed and inflexible character— [the inspectors] must be 
masters of their own procedure ’’ "—and inevitably uncertainties 
remain. Against the background of far-reaching provisions such as 
section 50 of the Companies Act 1967 "* it is questionable if this is 
entirely satisfactory, if there is not a need for a comprehensive 
statutory code regulating procedure at these investigations. 

A copy of the report must still be sent to the company,” in 
spite of the recommendation of the Jenkins Committee that the 
Board ought to have a discretion in the matter, owing to the 
undemrability of forewarning directors of impending criminal 
charges against them.”* Since 1967, however, the inspector may 
at any time mention to the Board any fact tending to show the 
commission of a criminal offence, without making an interim 
report.7® 

The “ follow-up ” powers of the Board are now contained in 
sections 85 and 87 of the 1967 Act. Section 85 (1) authorises them 


T3 Supra, note 58. 
T4 Supra, note 64. 
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Te idi that Anewers given to questions put at the investigation are 
i ings. Bee, too, s. 171 of the 
1948 Act, aw Re Allied Produce Ltd. [1967] 1 W.L.B. 1270. 


18 See Cmnd. 1749 at . 218 (g). 
to Companies Act 1987, s. 41. 


268 THE MODERN LAW REVIEW Vor. 84 


to present a petition based on the report *° for the company to be 
wound up if the court thinks it just and equitable to do so, pro- 
vided that it is not already being wound up by the court, and that 
the proceeding appears to the Board to be in the public interest. 
The Board need not show, when petitioning under section 85, that 
there is a tangible interest for the members in a winding up,"’ 
because they have a right of action expressly conferred on them 
by statute, and do not petition as a contributory.” The Board 
may also sue for relief under section 210 of the 1048 Act, and 
bring civil proceedings in the name of the company, if it appears 
to them to be in the public interest to do so.** It is understood 
that the Board consider ‘‘ the public interest °’ in this context to 
include such matters as the prospects of success in the action, and 
the ability of the defendants to pay damages or restore property. 

The extent to which the report may be used as evidence in 
subsequent proceedings is not altogether clear. It is provided by 
statute that the report is evidence of the inspector’s opinion about 
matters mentioned in it, and it has been held that this provision 
authorises the grant of a “ just and equitable ”?” wimding-up order 
solely on the evidence of the report if the petition is unopposed, 
although it might be otherwise if the petition were contested, or 
serious charges were made against the company and its officers." 
The 1967 Act carried the matter further by providing that answers 
given by a person to questions put to him by an inspector might be 
used in evidence against the person concerned.*’ 

The costs of an investigation under section 164 or 165 and 
subsequent proceedings are dealt with by section 170 of the 1948 
Act. In the first instance these are defrayed by the Board, who 
may recoup them from four categories of persons. The first cate- 
gory comprises persons convicted on a prosecution arising from the 
report, and those ordered to pay damages or restore property in 
proceedings under section 87 of the 1967 Act; the second, com- 
panies in whose name civil actions are brought (but only to the 
extent that they have benefited); the third, companies dealt with 
by the report if the inspector was not appointed of the Board’s 
own motion, except where the Board otherwise direct; and the 
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fourth, applicants under section 164 to the extent that the Board 
direct."* Persons in the first and second categories are liable to 
indemnify those in the second or third, persons in the first are so 
liable to those in the second, and persons in the same category 
must contribute according to their respective liabilities.** Where 
the Board have a discretion as to the liability for costs, the 
inspector, if appointed otherwise than of the Board’s own motion 
may, and must if so directed, recommend in his report how it ought 
to be exercised.**® 


8. THz EXERCISE OF THE DISCRETION TO INVESTIGATE 


The Board do not view their statutory powers as setting up a 
general supervisory scheme for companies, and although they have 
been known to act on a Press report, an application is usually 
needed. The applicant will rarely be able to get a special resolution 
for an investigation passed, and a court application will also, as a 
rule, be out of the question, because of the difficulty of marshalling 
facts which will stand up in court to constitute the necessary prima 
facie case.’ He will, therefore, in the majority of cases, have to 
persuade the Board to use their discretionary powers, which will 
involve bringing his cage within one of the heads of section 165 (b), 
for the Board do not consider that their power under section 164 is 
any more extensive than that under section 165 (b).”? The normal 
procedure is for the applicant to produce a statement of facts, which 
is then sent to the directors of the company for their observations, 
one exchange of facts and observations being usually, but not 
apparently invariably, sufficient for the Board to decide whether 
or not to investigate.” 

Some idea of the scale on which investigations are in practice 
carried out may be gained from the statistics.”* Over the years 
1950—66 an average of between three and four investigations were 
ordered annually, and the average number of applications received 
was about eighty-seven per year. It follows that for every successful 
application, about twenty-four were turned down during this period. 
The position has changed since 1967, and the introduction of the 
new powers contained in sections 109-118 of the Companies Act 
of that year, in particular, has had an effect. In 1969, for instance, 
applications to the Board to investigate under sections 164 and 
165 or to call for books and papers under section 109 of the 1967 
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Act numbered 800; action was taken under one or other of the 
powers in seventy-five of them, so that for every successful applica- 
tion there were only about four unsucceseaful ones,” 

Although there has been this improvement recently, it is perhaps 
open to question if the powers are used to their fullest extent. It 
is probably fair to sum up the Board’s attitude as cautious—they 
require quite strong factual evidence of misconduct before they will 
investigate. Professor Gower recounts a case where the accounts 
of a company had been signed by the auditors for two successive 
years only with severe reservations, but the Board of Trade did 
, not consider that an mvestigation was justified.°* When evidence 
was taken from the Board by the Jenkins Committee, the sparing 
use made by the Hoard of their powers was extensively discussed. 
The Minutes of Evidence themselves *" are well worth reading; what 
follows can only be a discussion of the main points. 

The Board’s first justification for their cautious approach was 
that a company’s reputation is seriously damaged when it becomes 
known that an inspector has been appointed. They suggested that 
in view of this they ought to be wary of investigating on the 
slightest pretext.” It must be conceded that at the moment the 
news that an inspector has been appoimted does cause a loss of 
public confidence in a company, but it is submitted that this is 
primarily because the Board require such a strong case before they 
will investigate, so that the investigation is almost certain to reveal 
misconduct of some kind. If the Board were to use their powers 
more freely, then fewer investigations would result in findings of 
misconduct, and the automatic sigma which now attaches to a 
company under investigation would perhaps disappear. 

The Board also pointed out that there would be a protest at 
‘¢ intervention from Whitehall ” on too large a scale.” Admittedly, 
it is a possible shortcoming of the present legislation that the discre- 
tion to investigate is left with the Board, without the interpositéon 
of a judicial officer at any stage’; and it may well be that the 
Board are discouraged from freer use of their powers, lest it appear 
that they are unreasonably harrassing a company, when im fact 
they are only carrying out their statutory duty. It must also be 
conceded that the original Act granting limited Habilty—that of 
1855—relied principally on criminal sanctions and shareholders’ 
individual action to protect investors and creditors, and contained 
no administrative powers of investigation.” Subsequent experience 
os Board of Trade, Annual Report for 1960, Compenies tn 1960, H.M.9.0. 
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has shown that shareholders have not always been able to ensure 
that their companies are properly run, and criminal sanctions have 
not been completely effective * but nevertheless manifestations of 
the former policy remain, and it is possibly open to the Board 
to take the view that intervention on e larger scale would not 
accord with the spirit of the legislation. 

Another obstacle to a wider use of the investigatory powers is 
shortage of resources, particularly staff. This difficulty may also be 
responsible for the delay for which the Board are criticised—it takes 
on average fourteen months from the inspectors’ appointment for 
him to produce his report, and then the decision whether or not 
to bring proceedings has to be taken, so that by the time the 
matter comes to court, the conduct of the action may often be 
hampered by the staleness of the evidence. Whether or not the 
resources available for company investigations should be increased 
is perhaps mainly a political question, turning on the extent of the 
public interest in the protection of investors, But even the present 
resources could in the writer’s submission be better utilised by 
avoiding the duplication that exists at present, due to the fact 
that police inquiries are often proceeding concurrently with a 
Board of Trade investigation. The reason why two separate 
inquiries, covering substantially the same ground, must take place 
is that the inspector’s report is evidence of the matters contained 
in it only to the limited extent provided by statute °; apart from 
that, it is hearsay. One way of reducing this overlapping would be 
to make the Report more conclusive as evidence in a criminal 
trial, so that the Fraud Squad and the departments of the Board 
responsible for company investigations could be merged, with the 
result that only one inquiry would be required. If this were done, 
it would be necessary to provide adequate and precise legal safe- 
guards for those taking part in the inquiry. As has been seen, the 
Jegal rights of those examined by the inspectors to defend them- 
selves against charges made in the course of it are uncertain,’ 
although, as a matter of practice, such people are given a chance 
to explain their actions.’ 

The code contained in sections 109-118 of the 1967 Act was 
introduced to alleviate the difficulties facing an applicant for an 
Investigation. The new powers of sending for documents are a 
means of obtaining the factual evidence required by the Board 
before they will investigate, without in any way damaging the 
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company,’ and without straining the Hmited administrative 
resources unduly. Indeed, in many cases the information obtained 
by the Board under the new powers may be all that the applicant 
requires. In view of the fact that these powers are free of so 
many of the restrictions ° and difficulties associated with a full 
investigation, it might be thought that they could be used in 
almost every case; but as the statistics quoted above show, they 
have not been used to this extent. 

The final aspect of the Board’s policy on investigations requinng 
comment is that if the applicant is able to make out a strong case 
of misconduct of the company, the Board may well refuse to assist 
him, on the ground that he can commence a civil action ** himself. 
The Board’s view ™ is that their statutory powers of taking action 
in the name of the company are not in any way an alternative to 
the Legal Aid Scheme. What this argument appears, with respect, 
to overlook is that there may be something wrong in a company, 


deserving of an investigation, which may go deeper than the 
specific complaint before the Board. 


4. CONCLUSIONS 


In England, where the Foss v. Harbottle * rule is still rigidly 
applied, the minority shareholder has a claim to administrative 
protection which is not, it is submitted, satisfied by intervention 
on the present scale. Much of the difficulty springs from the 
current legislation, and it might be worthwhile at this stage to 
examine briefly the way in which some other common law jurisdic- 
tions have tackled this problem. 

The Ghang Companies Code incorporates a number of additions 
to the English provisions. The Registrar of Companies is given 
power to send for papers of a company if it appears to him that 
any provisions of the Code are not bemg complied with, that any 
document required to be sent to him is not * a full and fair state- 
ment ” of the relevant facts, that the company’s business is being 
carried on in disregard of the proper interests of the members, or 
that persons connected with the management of the company have 
been guilty of breaches of duty towards it. All these grounds are 
in addition to those specified in the English section 168 (b).¥ 
Registrar, or the proportion of members specified in the Engksh 
section 164, may then apply to the court for a full mvestigation, 
which, on a Registrar’s application, the court has an unlimited 
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power to grant; the members must show good reason.'4 These pro- 
visions represent an advance on the English legislation by giving 
a much wider power to investigate, and by leaving the discretion 
to do so with the court, 80 that its exercise is manifestly impartial. 

The Australian legislation also goes further than our own in 
four major respects. First, the Governor is authorised to order 
an investigation if, inter alia, it appears to him to be in the public 
interest to do so.’* Like the Ghana Code, this is a welcome escape 
from the specific heads of section 165 (b). Secondly, once the 
Governor has appointed inspectors, no action may be commenced or 
proceeded with by the company on any contract, bill of exchange, 
or promissory note, nor may the company be sued on any bill of 
exchange or promissory note, unless the holder gave adequate con- 
sideration for it, and was not an officer or member of the com- 
pany.’* A power of suspending the company’s trading activities 
of this kind might be helpful where there is reason to fear undue 
depletion of its assets while the investigation is continuing, in view 
of the rather lengthy nature of inspectors’ inquiries at present. 
Thirdly, the inspector’s report is admissible evidence in subsequent 
proceedings of the facts upon which his opinion is based '’—ag has 
been pointed out already, a provision of this kind might assist in 
reducing the overlapping between police and Board of Trade 
inquiries, but ought to be combined with adequate safeguards in 
the provisions governing the conduct of the investigation to protect 
the rights of those involved. Finally, the Victorian Companies 
(Defaulting Officers) Act 1966 enables the Attorney-General to 
apply ew parte for officers of a company to be examined by the 
court if he has reason to believe that they have rendered themselves 
civilly liable to the company.’* Although this procedure ensures 
that the alleged defaulters will have their rights adequately pro- 
tected, it can be criticised on the ground that it is unnecessarily 
cumbersome; an inquiry conducted by an inspector would be more 
expeditious, and, if the necessary safeguards were provided, just as 
fair. 

Some jurisdictions, notably the United States, have adopted the 
Securities and Exchange Commission as part of the scheme of 
investor protection.’* Although the Commission is primarily con- 
cerned with the scrutiny of a company’s affairs on flotation, quoted 


14 5. 220 of the Code. 

15 g. 172 of the Australian Companies Act 1061-68. 

16 Ibid., s. 174, Buch actions may be resumed three months after the inspectors 
roe TIT to) nfo the drafting el 

17 Ibid., 8. . Unfortunately, ing is not particular! ear, and 

it was held by the majority fa thie Testro case, supra, to apply oly where 

the inspector’s opinion ig in issue. 

s. 867A of the Act. 

An acoount of the functions and working of the 8.3.0. will be found in 

Appendix L to the Minutes of Evidence to the Jenkins Committee, Many 

American States have also relaxed the Foss v. Harbottle rule to permit a 

derivative action in a number of instances where it is not available here, 
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companies are required to file annual returns with it, so that it does 
have power to supervise companies on a continuing basis. With 
modifications to cover closely-held companies, and wide powers to 
investigate an established company where misconduct is suspected, 
an Independent administrative body like the S.E.C. has considerable 
attractions as a replacement for the present scheme operated by the 
Board of Trade and other institutions. It would be obviously 
impartial, and could bring together the investor protection func- 
tions of the Board, the Stock Exchange, and possibly the police, 
enabling the available resources to be used most efficiently. 

This brief survey of the administrative powers available in other 
countries has, it is submitted, shown not only the practicability of, 
but also the need for, wider powers than those at present provided 
in England, so long as the rule in Foss v. Harbotile *° continues to 
be insisted upon.” 


R. D. Frasen.* 


STRIKES AND EMPLOYMENT CONTRACTS 


Tax Industrial Relations Bill 1971 has already caused a great deal 
of controversy in the political cockpit but it also has far-reaching 
consequences for the labour lawyer—as great as the 1925 property 
legislation had for the conveyancer, if not necessarily as permanent, 
However, one issue of fundamental importance to the lawyer 
has been neglected during the protracted debates upon the new Bill. 
This is the question of the effect of strike action upon the contract 
of employment. The answer is of crucial significance, for one of the 
basic underlying principles of the Bill is that an employee is free to 
withdraw his labour, subject only to the requirements of his 
individual contract of employment. It is therefore vital for him to 
know if and when strike action will be a breach of his contract. 
This was unclear before the Bill, and ParHament has attempted to 
clarify the issue by virtue of clause 188 of the Bill. In order to 
understand the meaning and the significance of this clause, it is 
necessary to discuss the previous law in some detail. 

The major problem in assessing the legality of strike action is 
whether or not the strike is in breach of contract.! Most of the 
tortious liabilities which can be incurred at common law by strike 
action require an initial unlawful act and a breach of the contract 
of employment may be considered “ unlawful ” for such purposes. 
The tort of inducing a breach of contract by definition requires an 
initial breach of contract. In relation to the tort of intimidation, 
a threat of a breach of contract has been held to be a threat of an 
unlawful act, at least if the breach is of an absolute contractual 
obligation not to strike at all. Conspiracy, in its narrow form, 
consists of an agreement to commit an unlawful act; it is still 
uncertain whether a breach of contract is an unlawful act for the 
purpose of this tort.? The tort of interference with business and 
economic interest by unlawful means seems to include breaches of 
contract within the ambit of unlawful means.‘ 


1 For i discussions of the oye seo Professor Wedderburn's articles in 
( 25 M.L.B. 618, ; ; (1964) 97 M.L.R. 257 ap. 268-270; his 
Casas end Materials on our Law, PP: 525—536. Lewis [1068] J.B.L. %; 


Lord ing, Davies and ; ; 

s Åhs poini was open by Lord Devlin in Rookss v. Barnard [1964 A.O. 
1129, 1910, See Grunfeld, Modern Trade Union Law, p. 440; Oleck and 
Lindsell, Torts, (18th ed.) pp. 416-417; Street. Torts ( ed.) p. 851. 

* Torquay Hotel Oo. v. [1960] 2 Oh. 1068. 
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A strike may have one of three legal consequences in relation 
to the contract of employment, vis. : 


(i) t may cause a termination of the contract as soon as the 
strike begins, thus leaving the employer and the employee 
with no legal relationship thereafter, 

(ii) it may suspend all or some of the mutual contractual obhga- 
tions for the duration of the strike, or 

(iii) it may be a breach of contract by the employee, thus giving 
the employer a right of action for damages. 


Correspondingly, a strike notice, ie. an indication given by the 
employees or their agent to their employer that they will withdraw 
their labour at some future date, may take effect as: 
(i) a notice of termination, 
(ii) a notice of suspension, 
(iii) a notice of forthcoming breach, in which case it will operate 
as an anticipatory breach of contract. 


It can be seen that in every case the contractual legality of the 
strike will depend upon the effect of the notice given. The strike 
will be lawful only if the strike notice operates as a notice of 
termination or of suspension; otherwise it will not. 

Strike notices can be classified into three distinct categories, viz.: 

(A) those which are expressed clearly as a notice of termination 
and which are of sufficient length to be in accordance with 
the contractual requirement as to notice,’ 

(B) those which are not actually expressed as a notice of ter- 
mination but which are of a length equivalent to, or greater 
than, the notice which would be needed to terminate the 
contract of employment, and 

(C) those which are less than the notice contractually required 
for termination, including the situation where no notice at 
all is given (i.e. a lightning strike). 

It is clear that category A notices are lawful,‘ and that the strike 
itself will not involve any breach of contract for there will be no 
longer any contract in existence. If the strikers are re-employed 
after the strike a fresh contract of employment will commence. 
With an express notice of termination, the motive for giving the 
notice is irrelevant,’ but as such a notice is a unilateral act deter- 
mining a contractual relationship it must be specific, as any 
ambiguity will be construed against the person giving it. It must, 
for example, indicate clearly the correct date of termination.* A 
5 Which, under the Contracts of Employment Act 1968 muss be a minimum 

of one week if the employee has been continuously employed for a period of 28 

woeks or more. The Fe of notice which the emp has to give may, 

express on or by reasonable implication. 
sal v. yee 2 Q.B. T10, 784-738. 
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notice of termination cannot be withdrawn or extended unilaterally,’ 
and it is probable that it cannot be withdrawn by mutual agree- 
ment.*° Therefore, if a dispute is settled before a strike occurs but 
after an express notice of termination has been given, it would 
appear that the old contract nevertheless comes to an end and a 
new contract begins immediately thereafter. 

Tt is equally clear that category C notices must be anticipatory 
breaches. It is the category B notices which cause the difficulties. 
Which one of the three possible effects do they have? This is the 
question which faced the Court of Appeal in the recent case of 
Morgan v. Fry ™ and each of the three judges came to a different 
answer. Davies L.J. appeared to say that the strike notice was 
equivalent to a notice of termination,” Lord Denning clearly 
thought that it operated as a notice of suspension,” while Russell 
L.J. said that it was a notice of an intended breach of contract.}4 
This is a recent dilemma. Until Rookes v. Barnard it had been 
considered that category B notices would be construed judicially as 
equivalent to notice of termination and have the same consequences. 
This traditional viewpoint was noted by the Donovan Report: 

“€ Some legal commentators appear to suggest that notice of an 
intention to cease work which is of the same length as the 
required notice for termination of the contract ought to be 
treated as such a notice of such termination even though it does 
not use express words to this effect. This must be a question 
of construction in each particular case and we can make no 
useful pronouncement on it.’ 15 


However, the effect of category B notices had been ignored pre- 
viously (except in relation to the tort of inducing a breach 
of contract) because of the nature of the historical development of 
criminal and tortious Habil#ty for strike action. 

The criminal law was the main weapon used against strikers 
until 1875.** Before that date a strike could be criminal for two 
reasons; either as a statutory crime,™ or as a criminal conspiracy 
at common law. A breach of a contract of employment was a 
criminal offence in certain circumstances.1* Termination of the con- 
tract was thus a necessary pre-requisite, if not always a sufficient 


° e.g., Gallagher v. Union Transit Co. Ltd. (1969) 4 I.T.R. Qa. 

10 Riordan v. War Office [1959] 1 W.L.R. 1046, 1084. 

11 [1968] 2 Q.B. 710; [ ] 8 W.L.R. 508; [1968] 9 All B.R. 459, 

12 ‘In a sense this doss amount to a termmation of the contract and an offer 
to continue on different terms ” (p. 781). 

13 "If a stnke takes place, the contract of employment is not terminated. It is 
suspended during the strike; and revives again when the strike is over" 

738). 


(p. 

14 “It seems to me quite plain that this was a threat .. . [to] breach their 

contractus) obligations ’ (p. 784) 

18 Cmnd. 8628, para. 987. 

16 The year in which the Conspiracy and Protection of Pro Act was passed, 
s. 1 of which effectively removed ormmina! liability from the arena of trade 
isputes. 

17 Newbie under s. 8 of the Combination Act 1825, 

18 ¢.9., under the Masters and Servants Act 1867. 
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one, to lawful strike action.’® Strikes at this period, however, were 
intended to terminate employment; there was normally no question 
of the workmen wishing to keep alive the contractual relationship. 
Any strike notices would fall into category A. This fact was 
emphasised by the policy of employers who were prepared to intro- 
duce new workmen to replace strikers and frequently refused to 
re-engage all or some of the strikers after the strike was over. 

A pre-1875 decision worthy of mention is Springhead Spinning 
Co. v. Riley.*° Professor Grunfeld quotes it as the earliest authority 
in support of his proposition that ‘* termination of the legal employ- 
ment relationship by due notice has been the common lew basis 
of the right to strike since at least 1868.” The case concerned a 
dispute in the cotton industry in Oldham. After the plaintiffs had 
reduced wages, some of the workmen at their mill gave notice of 
their intention to leave at the end of the week; this was a lawful 
termination in accordance with their contracts. The defendant trade 
union officials then attempted to prevent the vacant situations being 
filled by displaying posters urging workmen not to accept employ- 
ment at the plaintiffs’ mill. Malms V.-C. granted an injunction to 
prevent the continuance of these acts on the ground that they 
constytuted the crimes of intimidation and molestation under the 
Combination Act 1825. Thus, the case illustrates nothing about the 
contractual effect of strike notices. The workmen’s giving of notice 
was irrelevant to the main legal issue, which was the granting of an 
injunction to prevent the further commission of criminal acts. 

The judicial emphasis shifted after 1875 from the criminal law 
to the law of tort. The development of the hitherto unknown tort 
of civil conspiracy was such that the problems relating to strike 
notices were largely obscured. Until Sorrel v. Smith °! in 1925, 
the Judges had been developing liabilities which depended upon the 
motive behind the strike action, and not upon the legal manner in 
which the strike affected the contract of employment. This develop- 
ment took two distmct forms. First, there was the liability for 
unjustified interference with another’s trade or business, which 
apperently extended to cover mterference by lawful means if the 
necessary wrongful motive was present.” This was limited eventu- 
ally to combined action and became known as the tort of conspiracy, 
where the modern basis of lability is still the defendant’s motive. 
Conspiracy is now the only economic tort where it is unnecessary 
to decide initially whether the strike is in breach of contract or 
not. Secondly, there was the possibility that a coercive threat per 


10 Cf. R. v. Selst (1847) 100 E.R. 548, 2 Den. 848, 5 Cox 0.0. 496; and 
) 5 Cox 0.0, 404, 499, 
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21 [1995] A.O. 700. 
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se could be actionable in tort even if the act threatened were lawful. 
This remained a potential source of liability until it received its 
quietus in Sorrell v. Smith, where it was castigated by Lord 
Dunedin as “‘. . . the leading heresy.” + 

Along both these lines of development, it was unnecessary to 
decide whether strikes were lawful im relation to the contract of 
employment. It was only in relation to the tort of inducing a 
breach of contract that the distinction appeared relevant. Most 
of the cases concerning this tort were clear cases of breaches of 
contract, and the strike notices involved were category C notices.” 
A good example is Denaby and Cadeby Main Colleries v. Yorkshire 
Miners’ Aasoctation * where there was an immediate cessation of 
work without any notice at all. The employers elected to treat this 
as a repudiation of the contract. There was therefore a clear cate- 
gory C notice, and there is nothing in the House of Lords judgments 
which is specifically referable to category B notices. The only 
implication from certain passages ** is that strikes at that time 
should be preceded by category A notices in order to be lawful; but 
this has never been in dispute, 

The problem therefore remained dormant until Rookes v. 
Barnard decided that a breach of contract could be an unlawful 
act for the purpose of other torts. Additionally, strike notices were 
now much more likely to be expressed as category B notices in 
practice. Judicial attention was therefore inevitably directed to 
such notices and their legal effect. The threatened strike in Rookes 
v. Barnard itself would have been a breach of contract for two 
separate reasons. It was conceded that a clause in the collective 
agreement, which specifically bound the employees not to strike, 
had been incorporated into each workman’s individual contract of 
employment." This provision was absolute, so any strike would 
have been a breach of contract. Moreover, the actual notice given 
was expressed to expire in three days’ time and as the men were 
employed on at least one week’s notice, the threatened strike would 


Teather got this line of judicial argument oan be traced vie Quinn v. 
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have been in breach of contract anyway. The strike notice was 
therefore a category C notice. It was unnecessary to discuss strike 
notices in the other two categories and most of the Judges in Rookes 
v. Barnard declined to do so. 

Donovan L.J., however, made some important comments. He 
made the self-evident statement that it is perfectly lawful to 
terminate one’s employment by giving notice: 

‘ If I give the requisite notice to terminate my contract and 
thereafter leave my employer’s service I am ending my contract 
in a perfectly lawful way and I cannot be said, except m a 
colloquial sense, to be ‘ going on strike.’ Sachs J. however in 
his judgment speaks of employees ‘ giving appropriate notice in 
accordance with their contracts of employment, with a view 
to going on strike when that notice expires.’ The only relevant 
sense of the expression ‘ strike action’ in the present case is 
cessation of work without giving notice to terminate the 
contract.” = 


Donovan L.J. is here excluding from his defnkion of strikes any 
stoppage of work which is preceded by a category A notice. Leter 
in his judgment, Donovan L.J. added: 
‘¢ There can be few strikes which do involve a breach of con- 
tract by the strikers. Until a proper notice is given to termin- 
ate their contracts of service, and the notice has expired, they 
remain liable under its terms to perform their bargain. It 
would, however, be affectation not to recognise that in the 
majority of strikes, no such notice is given or expected. The 
aiken do not want to give up their job; they simply want 
to be paid more for it or to secure some other advantage in 
connection with it.’ = 
This passage has been interpreted generally as meaning that a 
category B notice will operate as an anticipatory breach. This 
interpretation has been accepted both judicially *° and academic- 
ally.2! It is, however, arguable that it is not necessarily correct. 
The two passages above must be read in conjunction. Havmg 
excluded the category A situation imitially, Donovan L.J. then 
adds that some strikes-are not in breach of contract. This implies 
that there is a third possibility where strike action neither 
terminates nor breaks the contract. It is possible that these dicta 
are a tentative move towards the view that a strike can suspend 
the contract of employment.’* This is reinforced by the remainder 
of the second passage which is in effect a statement that netther 


18 pe 1 Q.B. at p. 676; Donovan L.J.’s italics. 
29 . at ; 
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57. 
32 This EETA seems implicit in Professor Wedderburn’s remarks at 
(1962) 25 M.L.R. 520-580. 


May 1971 STRIKES AND EMPLOYMENT CONTRACTS 281 


party to the contract wishes to treat it as terminated. It is signifi- 
cant that in hearing evidence before the Royal Commission on 
Trade Unions, of which he was Chairman, Lord Donovan stressed 
that his dicta were not intended to bear the meaning which they 
had been given generally.” 

It needed Lord Denning’s characteristic lucidity to give clear 
expression to the view that category B notices were anticipatory 
breaches and were not to be treated as equivalent to notices of 
termination.** In Stratford Lid. v. Lindley ** he said that: 


‘* Suppose that a trade union officer gives a strike notice. He 
says to an employer: ‘ We are going to call a strike on Monday 
week unless you increase the men’s wages by £1 a week.’ ... 
Such a notice is not to be construed as if it were a week’s 
notice on behalf of the men to terminate their employment : 
for that is the last thing any of the men would desire. They 
do not want to lose pension rights and so forth by giving up 
their jobs. The strike notice is nothing more or less than a 
notice that the men will not come to work. In short, that they 
will break their contracts.’’ ** 


This view was adopted by Widgery J. at first instance in Morgan 
v. Fry where he said that there was ‘‘ nothing in the authorities 
to support the view that strike action, whether after notice or not, 
is other than a breach of the contract.” >? It must be presumed 
that he was using “‘ strike action ” in the sense that Donovan L.J. 
had used it and excluding category A notices. 

However, Lord Denning deserted this viewpoint in Morgan v. 
Fry and propounded the alternative theory of suspension. He 
said that: 


‘© Workmen have a right to strike .. . provided that they give 
sufficient notice beforehand; and a notice is sufficient if it is at 
least as long as the notice required to terminate the contract. 

- Each side is, therefore, content to accept a strike notice of 
proper length as lawful. It is an im Sage gas? alge the 
contract by the modern law as to e disputes. If a strike 
takes place, the contract of employment is not terminated. It 
is suspended during the strike—and revives again when the 
strike is over.” ** 


There is no judicial authority for this approach, which ranks as one 
of Lord Denning’s more overt acts of judicial legislation.” Pro- 
fessor Wedderburn has repeatedly criticised +° Lord Denning’s 


33 Of. para ripe EE TO 
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argument for ignoring the objections to the suspension theory listed 
by the Donovan Report.“ These objections are invalidated in some 
respects by the introduction of the suspension theory by judicial, 
rather than parliamentary, legislation for in the main they are 
concerned with policy questions which would have to be considered 
before the introduction of such a right by statute. 

The Report’s first question is to what strikes would the right 
of suspension apply and how would strikes be defined for this pur- 
pose. Lord Denning’s answer is that it applies to all strikes, official 
or unofficial, so long as they are preceded by notice equivalent to 
that necessary for termination. This requirement does discriminate 
in practice between official and unofficial strikes for, whereas it is 
not uncommon for an official strike to be preceded by fairly lengthy 
notice, such action is rare with unofficial strikes. There are two 
possible exceptions to this apparent universality of the right of 
suspension where sufficient notice is given. The first is where there 
is an express term which is inconsistent with this imphed term, 
and will therefore override it. This situation can be exemplified by 
the recent Scottish case of Cummings v. Connell Ltd.“ The plain- 
tiff draughtsman had a contract of employment which contained 
an express clause that “ Employment will be guaranteed . . . for 
eighteen months.” A trade dispute arose and the defendant 
employers, after a week’s notice, suspended the plaintiff. He was 
not paid any wages during the suspension but was re-employed 
when the dispute ended. The employee sued for breach of contract 
and the employer claimed that the contract had been suspended 
because of an implied condition allowing suspension during a strike 
or a lock-out. The Court of Session rejected this argument in the 
particular case because the express undertaking guaranteeing 
employment was inconsistent with, and contradicted, the suggested ` 
implied term. Lord Clyde said that: 

‘‘In the present case the defenders expressly undertook to 
guarantee eighteen months’ employment by them, just as the 
pursuer to remain in their employment for that period. 
The wi lding of employment owing to a lock-out or the 
withdrawal of labour owing to a strike was expressly excluded 
by these provisions, and if either event occurred a breach of 
contract took place.” “ 


The contract in question was a fixed-term contract for eighteen 
months and presumably was not subject to termination by earlier 
notice. In such a situation any implied right of suspension cannot 
operate because it is impossible to give a category B notice. In 
Morgan v. Fry, Widgery J. thought that the suggested implied 
term was inconsistent with the express contractual terms. He said 
that: ‘“ There may be room in some cases for the implication of a 
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term .. . but since the lockmen contracted on the basis of no 
closed shop it would be very strange to find in the same contract 
an implied term making it lawful to secure that object.” “* This 
point was ignored by Lord Denning in the Court of Appeal, and 
with respect to Widgery J. there appears to be little basis in the 
reported facts for the existence of such a “ closed-ahop ” term in 
the lockmen’s contracts of employment.“ 

The second limitation is that the right of suspension may apply 
only to those strikes which are in contemplation or furtherance of 
a trade dispute.“ Lord Denning said that the right of suspension 
was an “‘ implication read into the contract by the modern law as 
to trade disputes.” “* This possibly means that the term is only 
operative when there is a statutory trade dispute. On the other 
hand, it may mean that the general implication is derived from 
contemporary industrial practice. 

Further objections made by the Donovan Report were chiefly 
concerned with policy questions. It was asked, for example, 
whether suspension would apply to the public utility industries.“ 
Lord Denning’s answer would be in the affirmative. Suspension is 
not breach and so no crime will be committed. However, several of 
the Donovan Report’s questions *° can only be answered by decid- 
ing whether a strike suspends all the obligations under the contract 
or whether it merely suspends some of them, notably the employer’s 
duty to pay wages and the employee’s duty to work. Dicta in 
earlier cases *’ suggest that the effect is to suspend all the mutual 
duties. If this is the case, the awkward question arises—what 
remains of the contract? The answer seems to be nothing except 
the right of the strikers to reclaim automatically their employment 
when the strike ends." This is a surprising and impractical con- 
clusion. It would mean that the employee would be free to take 
other temporary employment while the contract was suspended. 
It may mean that any prohibition upon disclosure of confidential 
information would be suspended too, although it is possible in the 
light of recent cases that such acts would give rise to a cause of action 
sus generis rather than under the contract. The suspension of the 
whole contract raises difficulties with the employer’s right of sum- 
mary dismissal during the course of the strike.” Under French 


45 [1968] 1 Q.B. 521, 547. 40 Of. ibid. at p. 583. 

‘7 As statutorily defined by s. 5 (8) of the Trade Disputes Act 1908. 
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law, where strikes are treated as suspending the contract of employ- 
ment, the problem whether ‘‘ faute lourde ’’ on the employee’s part 
prevents suspension has caused some difficulty.“ As the employer’s 
right of summary dismissal in English law depends upon the com- 
mission of a repudiatory breach by the employee, % may be argu- 
able that if the whole contract is suspended there is nothing to 
break and the employer’s right is consequently suspended. 

The analysis of the effect of strike notices given by Davies L.J. 
in Morgan v. Fry depends partly upon a distinction between total 
withdrawal of labour and industrial action in the form of condi- 
tional performance. The latter situation occurred in Morgan v. 
Fry itself where the strike notice was an mdication that the lock- 
men would carry out their dries as far as possible without the 
assistance of non-unicnists.“ Such a notice can be interpreted as a 
purported variation or amendment of the contract. Normally a 
term of a contract of employment can be varied only by agreement 
between the parties. Unilateral variation will be ineffective and a 
performance in accordance with the proposed variation will be a 
breach of contract.** Alternatively, if the variation is accepted by 
the employer (as happened in Morgan v. Fry) Davies L.J. would 
treat this as novation. This means that the legality of the strike is 
not related to the nature of the strike notice, as it is normally. 
The strike notice itself is irrelevant; there seems no requirement 
to give notice of an unilateral declaration of intention to vary." 
If novation is the correct analysis when the employer agrees to the 
workers’ demand, then technically one contract terminates and 
another begins. Therefore, any notice given could be treated as 
equivalent to a notice of termination which will effectively operate 
if a strike does take place. It can be noted that purported variation 
will only cause a breach of contract if it is a variation of the con- 
tract’s terms and not merely an alteration of the method of per- 
forming the original contract; the latter seems to be lawful.” 

A final- consideration is the effect of strikes upon the concept 
of continuous employment under the Contracts of Employment 
Act. The basic rule is that any strike, whether in breach of con- 
tract or not, does not count in the computation of this period but 
does not break the continuity.** This rule is applicable even in 
relation to a strike occurring after a category A notice. The Act 
clearly contemplates that the term “‘ continuous employment ” can 


64 On the generat a in continental legal systems, see Labour Relations 
and the Law, a a ee 
de enin des la ays de H.H.0, ot dons la Grice (Paris 1960) 
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50 Bowés Partners Ltd. v. Press Hep. 46. Q.B. 202; Cowey Y. Liberian 
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68 Of. Dorman Long Co. Lid. v arroll [1945] 9 All H.R. 567. 

50 Sched. 1, ee «. 87 of the Redundancy Payments 
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cover a series of continuous but different contracts with the same 
employer.‘ The Act’s definition of strike *! seems wide enough to 
include strikes after a category A notice; it reads, inter alia, “a 
concerted refusal . . . to continue to work for an employer in con- 
sequence of a dispute.” This is implicit in the provisions of Schedule 
2, para. 5, to the Act which states that: 
‘ No payment shall be due under this Schedule in uence 
of a notice to determine a contract given by an employee if... 
. . the termination of the contract, the employee takes part 
in a strike of employees of the employer. 
In this par h ‘ strike’ has the same meaning as in 
Schedule 1 to this Act.” _ 
This envisages that even a strike which causes a termination of the 
contract is within the Act and will not therefore break the con- 
tinuity of employment. The only effect of taking part in such a 
strike is that the employee will forfeit the rights guaranteed to 
him during notice under Schedule 2 of the Act. It is submitted that 
the net result is that no strike breaks continuity of employment. 

To sum up: the legal effect of category B notices remains un- 
solved, and indeed the confusion has been increased by the varying 
judicial approaches in Morgan v. Fry. Because of recent develop- 
memts in the law of tort, the answer is fundamental to the legality 
of strike action. It is unhealthy that the foundation of the right 
to strike is so unsure. A definite answer is needed quickly. Lord 
Denning’s approach is the solution which accords best with indus- 
trial reality and mtentions, but it is currently too vague and 
underdeveloped to be useful. The Donovan Report recommended 
that the whole problem be examined by an expert committee,** 
and in the Hght of developments since that date, such examination 
is even more necessary. Yet the introduction by legislation of a 
clear answer need not cause especial difficulties. A novel precedent 
is provided by section 42 (2) of the Merchant Shipping Act 1970, 
which allows forty-eight hours’ notice of termination to be given 
in contemplation or furtherance of a trade dispute. The only prac- 
tical difference between this approach and that of Lord Denning 
is that if the contract is terminated, rather than suspended, the 
employee loses his right to reclaim his job after the strike. Is it 
asking too much of the present Government that a similar pro- 
vision of general application be included in the forthcoming 
Industrial Relations Act? 

The problem of category B notices was highly confused before 
the Bul, but there has been an attempt to unravel the knot. Clause 
188 deals specifically with category B notices only, and enacts that 
they shall not be construed as either a notice of termination or as 
a repudiation of the contract. At first sight, this appears to mean 


+o This is implicit in s. 1 (4). 
¢1 Sohed, 1, pera. 11. 
62 Para, 952. 
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that they will be‘notices of suspension, and there is evidence that 
this was the Government’s intention.“ Yet the clause does not 
expreasly state this, and its curious syntax is capable of the inter- 
pretation that although a strike after a category B notice is a breach 
of contract, the notice itself is no longer to be construed as an 
anticipatory breach thereby grving the employer the right to treat 
the contract as repudiated. The only practical effect of such an 
interpretation would be the employer’s loss of this right. 

The previous authorities as to whether a notice of strike action 
in breach of cortract was repudiatory were slight but uniform. 
Lord Devlin said of the strike notice in Rookes v. Barnard that: 
** The object was to break the contract by withholding labour but 
keeping the contract alive for as long as the employers would 
tolerate the breach wrthout exercising their right of rescission.” *‘ 
The Donovan Report stated the rule thus: 


“ Tf an employee refuses to on working under this con- 
tract of employment, this gives employer the option either 
to ignore the breach and to insist upon the performance of it, 
or alternatively to accept such a fundamental breach as a 
repudiation of the contract and to treat himself as no longer 
bound by #.”’ ** 


Stating that a category B notice is not to be construed as a repudia- 
tion is not the same thing as saying that the strike itself is not a 
breach, but in light òf the previous connéction between the concepts 
it is submitted that this is the bétter ‘interpretation. 

Assuming that the clause does give effect.to the suspension 
theory, therefore, how far does it meet the objections of the Dono- 
van Report in paragraph 948? The first question—to what strikes 
would it apply P—is answered by clause 148 which defines “ strike ” 
for the purposes of the Bill. This limits “‘ strike ” to action which 
is in comemplation or furtherance of an industrial dispute. A strike 
over & non-industrial matter (e.g. a political matter) would fall out- 
side the Bill, and presumably be governed by the previous law 
as expounded in Morgan v. Fry. This could lead to the strange 
situation where it would be more advantageous to the employee to 
take strike action which fell outside the statutory definitions. Dono- 
van’s second question is clearly answered in the negative so far as 
the Bill is concerned for ‘* strike ’’ is defined merely as ‘f a stop- 
page of work.’’ Industrial action stopping short of an actual stop- 
page is not included. The third question is answered by clause 188 


es In a spesch to the Industriel Law Society on November 21, 1970, aa Solicitor- 
General said that ib was intended ''to oodify the majorit amea Fs 
Morgan v. Fry.” This statement presumably refers to Lord 
ment for, as has been seen above, Davies fa: adopted a different 

“4 64] A.O, 1129, 120d. 

es . 946. Gee also, Hanley v. Pease d Partners Ltd. 1 K.B. 698, 705 
and Denaby é Cadsby Collisriss v. Yorkshire Miners’ Assocation [1906] A.C. 
884 (strike in breach, employers entitled to treat it as a rescission of the 
contract). Grunfeld (op. oit., p. also supports the proposition. Oronm 
and Grime (op. cit., p. 448) are tly more cautious. 
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(2) which defines the notice required as that which would be neces- 
sary to terminate the contract of employment by the employee. 
Question six, relating to “‘ contracting out,” appears to be covered 
by clause 148 (1) which states that any contractual provision which 
purports to exclude or limit any enactment of the. Bill is void. 

The remainder of the Report’s questions are unanswered because 
they depend mainly on whether clause 188 gives effect to the sus- 
pension theory or not. In addition, several of the answers depend 
upon the same problem which was apparent at common law, 
whether a strike which suspends the contract of employment sus- 
pends all or some of the mutual obligations. 

In spite of the Donovan Commission’s loud warning that a right 
of suspension (if indeed that is what clause 188 gives) should not 
be introduced after detailed examination of the whole problem, 
its difficulties and its possible repercussions,** the particular clause 
seems to have been added as an after-thought." Its imphcations 
have not been properly thought out, and it is unfortunate that such 
a fundamental pre-requisite to lawful strike action should be unsure. 
A clear positive statement of the law is required, and parliamentary 
amendment is desirable. To leave the judiciary with two possible 
alternative interpretations may be unwise in the light of previous 
experience. 

Kex Foster.* 


6e Para. 953. 
eT There was no mention of the ed change in the Government's original 
consultative document. Clause ‘itself is contained in Part IX of the Bill, 
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PRIVACY AND THE PUBLIC 


Privacy has never excited much periodical literature in English 
legal circles, unlike the United States where there has been a steady 
flow smce 1898 when Warren and Brandeis wrote their celebrated 
article.* But now Britain has seen within twelve months the 
Justice Report which followed a lengthy study,? a Bill based 
thereon presented to Parliament,’ and a special committee estab- 
lished by the Government. Of these three events perhaps the most 
important was the Justice Report which reduced ponderings and 
theories to the form of proposed legislation. The Younger Com- 
mittee accordingly has before it a model and the reasoning behind 
it, and the difficulties presented or avoided by that model must 
lead to better legislation in the end. 

The most difficult task which faced Justicx in the endeavour was 
that of approach. As it pointed out,‘ its approach could have been 
to fill gaps seen in existing remedies, for instance in defamation, or 
to deal with the problem piecemeal in its various forms of invasion, 
for instance by surveillance devices, or to promote a broadly 
defined right and leave it to the courts to develop as a ‘€ common 
law ” tort. It was only after lengthy consideration that it chose 
the third of these, and drafted a Bill which was subsequently 
presented to Parhament as Mr. Brian Walden’s Right of Privacy 
Bill. 

The heart of the Bill is the interplay of a general and inclusively 
phrased definition of privacy with a set of general and exclusive 
defences. Clause 9 (1) defines the right of privacy as: 


. . the right of any to be protected from intrusion 
upon himself, his home, his tamil family, his relationships and com- 
munications with others, his property and his busmess affairs, 
including intrusion by 


>} ying, prying, watching or besetting; 

b) the unauthorised overhearing or recording of spoken 
words; 

(c) the unauthorised making of visual images; 

(d) the unauthorised reading or copying of documents; 

(e) the unauthorised use or disclosure of confidential infor- 
mation, or of facts (includmg his name, identity or 
likeness) calculated to cause him distress, aye or 
embarrassment, or to place him m a false 

(f) the unauthorised ap ee of his name, entity or 
hkeness for another’s 


1 '' The Right of Privacy ' (1898) 4 Hary.L.R. 198. 
2 Pri and the Law (1970, London). 
3 First I Norember 26, 1909, H.C.Deb., Vol. 799, col. 480; Second 
Reading Debate ee) sees 28, 1970, H.O.Deb., Vol. T98, col. 861. 
4 Report, paras. 127 and : 
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Should this right be infringed in a “ substantial and unreasonable ” 
way, then clause 1 makes that invasion “ actionable at the suit 
of any person whose right of privacy has been so infringed.” Once 
the plaintiff has shown that such an invasion has taken place, then 
he is entitled to his remedy unless the defendant can bring the case 
within one of the defences contained in clause 8, namely, that: 


“* (a) the defendant, having exercised all reasonable care, 
neither knew nor intended that his conduct would con- 
stitute an infringement of the right of privacy of another 
person; or 

(b) the plaintiff, expressly or by implication, consented to the 
infringement; or 

(c) where the infringement was constituted by the publication 
of any words or visual images, there were reasonable 
grounds for belief that such publication was in the public 
Interest *; or 

(d) the defendant’s acts were reasonable or necessary for 
the protection of the person, property or lawful business 
or other interests of himself or of any other person for 
whose benefit or on whose instructions he committed the 
infringement; or 

(e) the infringement took place in circumstances such that, 
had the action been one for defamation, there would 
have been available to the defendant a defence of 
absolate or qualified privilege, provided that if the 
infri ent was constituted by a publication in a news- 
papet, Periodical or book, or in a sound or television 

roadcast, any defence under this paragraph shall be 

available only if the defendant also shows that the 
matters published were of public concern and their pub- 
lication was for the public efit; or 

(f) the defendant acted under authority conferred upon him 
by statute or by any other rule of law.” 


Mr. Brian Walden, upon proposing the Bill, declared himself firmly 
wedded to this structure,’ and the only parliamentary voice raised 
against the structure failed to suggest an alternative.’ The basic 
reason advanced by Justice for the structure was the need to pro- 
vide a remedy which could be adapted easily to the changing mores 
of a changing society, and at the same time give a consistency of 
principle which it felt to be lacking in the haphazard growth of 
United States law.* This, it was felt, could not be achieved by 
altering old remedies to new uses. Certainly, it makes for a more 
elegant law and one which potentially reaches far more abuses than 
either of the rejected approaches. However, both the Bill and its 


o Jusrioa’s proposed clause read: ‘' where the infringement was constituted 
by the publication of any words or visual images, the publicgtion was in the 
ublio interest.” 
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precursor appear to raise exactly those problems with which the 
United States courts have struggled for half a century and more. 
The end product of this struggle has not been a happy one for 
the right of privacy, and that experience should make British legis- 
lators hesitate before presenting the judges with those self-same 
problems. All might be well if the problems could be minimised or 
avoided by drafting techniques, but consideration of the problems 
suggests to the writer that this cannot be done; the problems are 
inherent in a thoroughgoing tort of invasion of privacy, the course 
which Justice adopted. It is with these issues that this article is 
concerned. 


INVASION OF PRIVACY BY PUBLICATION 

The right of privacy envisaged by the Bill involves two types of 
invasion: the obtaining of information by undesirable means, and 
the publication of information howsoever obtained. These areas give 
rise to such widely differing problems that in the writer’s view they 
do not sit neatly in the same piece of legislation. In the United 
States, it should be noted, an invasion of privacy by publication 
does not necessarily follow from the information published having 
been obtained by an invasion of privacy.’ In the wake of invasion 
by publication comes a swarm of thorny problems. What is private 
as distinct from public? What are legitimate public interests? How 
does privacy relate to defamation? It is submitted that these 
problems have been presented to the courts by the Bill, and that 
neither there nor in the Jusricz Report are there adequate sign- 
posts. In particular, the Jusrıce Committee have looked rather 
to the broad theory of the United. States law and through lack of 
time have not looked in detail at the course of the case law. If 
that is looked to then a very different picture emerges from that 
seen in the theory. The defences have grown so large as almost 
to have swallowed the right, and now that the First Amendment 
to the United States Constitution has been held relevant to 
privacy,’° there is little left of the grand design. Does the Bill 
contain any seeds of hope that the English experience will be 
different ? 

A thorough-going tort which seeks to protect the individual’s 
wish for quiet and seclusion sets out to balance a most difficult 
equation: the desires, needs, and interests of others to know 
about one as against one’s wish that they should not know some 
things. Should public knowledge be an exception to the rule, or 
vice versa? Difficult though the balance may be to find where the 
invasion is for obtaining information, it is doubly so where the 
invasion is by publication. Justice’s own Report shows this. The 
Report spoke first of discovering ‘‘ what Hmitations on . . . privacy 


® Bee Matter v. Los Angelss Hwaminer, 95 P.2d 491 (1980) (Oal., D.O.A.). 
10 Time Ino, v. Hill, 85 U.S. 874 (1967). 
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the community can legitimately claim to impose,” 1! and said later 
that privacy “ requires protection from the law to the extent—and 
only to the eatent—to which it would be infringed by others, 
without just cause, in the absence of some protection.” 1? When 
Introducing the Bill, Mr. Walden spoke of the need to “ give some 
protection against that kind of [exposure] journalism if it... has 
not at least some marginal attachment to the public interest.” 1 
These differences are not merely semantic. They state three distinct 
points of balance, ranging from requiring positive reasons for 
making the statement to requiring only that the statement be not 
undesirable. Justice settled finally for the first formulation, and 
embodied it in a direction as to the burden of proof,** but this does 
not assist in determining whether the burden on the defendant is 
to show marginal attachment to the public interest or actual 
promotion thereof, 

Plainly, motive is a key to the balance in difficult cases, but 
here again there is a major difficulty for media publication, in that 
that publication has inevitably been made for gain. In the context 
of defamation the courts have seldom treated this factor as neutral, 
but rather as an illegitimate collateral motive. But in law motive 
must eventually rest on an objective standard, and this is “€ what 
are legitimate public interests ?”’ 

This basic question appears in three major contexts. First, 
whether the matter published relates to an area of the plaintiff’s 
life which is public or private. Secondly, whether the plaintiff 
consented to the publication either expressly or impliedly. Lastly, 
whether the publication serves the public interest. It is plain from 
the United States case law that the concept of legitimate public 
interests is of an inherently expanding nature, and it has been found 
impossible to contain. Now, it is trite to say that British judges 
are not so adventurous as their counterparts across the Atlantic, 
but this will not necessarily enable them to set limits where Ameri- 
can judges have failed. The American experience should at least 
make one hesitate. Indeed, Justice has sought to avoid the defects 
of the American law by providing a “ consistent and flexible ?”’ 
principle, but that very principle leads back into the problems that 
led to those defects. 

In addition, a law which regards some publications as invasions 
of privacy bears a close relation to the tort of defamation. In the 
Right of Privacy Bill there is a considerable area of overlap which, 
unfortunately, leads to undue confusion and discrepancy. Given 
an absolute defence of truth in defamation proceedings, that law 
has developed as a protection against untrue statements, while 
privacy encompasses true statements as well as false. Further, 


11 , para. 16 (emphasis added). 

12 fea cee 1 (emphasis added). : 

13 H.O.Deb., Vol. 708, col. 875 (emphasis added). 
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because defamation seeks to protect a right of reputation, the 
balance struck there will not necessarily be appropriate to privacy, 
and, indeed, is unlikely to be. The Justice Report contains no 
adequate discussion of this relationship. 


PUBLIC AND PRIVATE 


The whole concept of a right of privacy requires that those matters 
protected by the law relate to an aspect of the plaintiffs life which 
is ‘f private.” Clause 9 of the Bill sets out a list of areas where a 
right of privacy exists: self, home, family, relationships and com- 
munications with others, property, business, plus any other area 
where intrusion takes place by a listed course of action. These are 
plainly too wide to stand without qualification; there is scarcely 
any statement that can be made about a person which does not 
come within these areas. A statement by a Minister in the House 
of Commons is a communication with others but is so utterly public 
that it would be ludicrous to describe publication of that statement 
as an invasion of the Minister’s privacy. That is an absurd example, 
but it is an invasion of privacy under the Bill. Justice’s policy 
was to place the ‘‘ burden of justifying incurmons into the private 
life of another ” upon the defendant,** and this seems to contem- 
plate that before the burden shifts the plamtiff must prove more 
than that there was a statement relating to him. The plam implica- 
tion is that the plaintiff must prove that the statement relates to a 
private matter and not a public one. This should have been 
expressed, but the Bill leaves to the courts the implication that the 
intrusion is not ** unreasonable ”? where the subject-matter was 
public and not private. To do otherwise would result in an 
unsatisfactory situation. It would set at risk virtually every 
statement made about a person, for there is httle that can be 
said which does not relate to a person’s self, home, family, 
relationships and communications with others, property, or busi- 
ness. If, then, the general definition in clause 9 is to be restricted, 
as seems necessary, it will be the public-private distinction which 
determines what is an invasion of privacy. Certainly, this is the 
position in the United States 1°: 

* There is and could be no authority for the broad contention 

that publicity . . . is an invasion of his privacy, even though 

it discloses no fact whatever relative to his private life which 

he wishes to keep secret. 

“ The argument of the plaintiffs blandly ignores the fact 
that what is public is not private and what is private is not 
public.” 


18 Ibid. 

16 Patton v. Royal Industries Ino., 70 Cal. BR oS p E 
(D.0.A.). Bee also the leadmg case of Melia v. Read, 27 
(Oal., D.O.A.). 
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While this is easily enunciated the border is rather harder to 
delimit. It could mean that privacy protects those areas of a 
person’s life in which there is no general contact with the public. 
On this basis the limits on the defence of fair comment in defama- 
tion ` may be invoked by analogy, though that analogy is incom- 
plete. The United States courte have not taken this analogy, 
however, but rather have sought clear criteria in holding public 
matters which are of public record, or which have been said or 
performed in public by the plaintiff, 


Public record 


Several illustrations of the extent of this criterion may be given. 
The story of a twelve-year-old girl having given birth to a child 
was held to be in the public domain because all births had to be 
registered.’* Similarly, an article on a suicide and her background 
was protected because the law required an inquest into all suicides.* 
Finally, a story based on the peculiar trust set up in a will was 
protected on the ground that the probate documents were public 
documents.*° It is the depth of publication permitted in these cases 
that 1s surprising. In the second case the article preceded the 
inquest, and in the first and third cases they went far beyond what 
was contained in the public documents relied upon to render the 
matters public. But could a court have drawn the line at those 
matters which actually appeared on the public record? It is 
doubtful that it could have done so, for the second criterion adopted 
by the courts would operate to protect the information added to the 
record. There may even be no defence where the information was 
illegally obtained.* Given that the information was probably 
obtained by interviews, there would have been words or actions in 
public by the plaintiff, or an indirect implied consent. Short of 
requiring actual consent to everything published, whether privately 
or in the media, there may be no possibility of restricting such 
matters. 


Public actions and statements 


This is considerably more difficult. There is a close relationship 
with the defence of consent, for a public action may be viewed 
either as an implied consent to publicity or the absence of an 
invasion of privacy in the first place. The force of the proposition 
that what is public is not private has borne the United States courts 
to the conclusion that an action is public where the public could 


17T On fair comment, see London Artists Lid. v. Littler [1968] 1 W.L.R. 607 
(Q.B.D.), reversed [1969] 2 Q.B. 875 (0.A.). 

18 Mestse v. Associated Press, 95 S.E. 2d 606, 610 (1956) (So.Car., 9.0.), 

19 Metter v. Los Angeles Rroaminer, 05 P. 9d 491, 498 ; 

40 Sutton v. Hoarst Corp., 98 N.Y.8. 9d 288 (1980) (8.0. (A.D.)). 
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have, but in fact, had not seen it. In Gil v. Hearst Publishing Co.™ 
the plaintiffs, who were husband and wife, had been photographed 
‘in an affectionate pose ’’ in their shop. There had been a few 
people in the shop, none of whom actually witnessed the “ kiss,” 
but a passing reporter recorded it. The photograph was printed in 
an article on ‘f love makes the world go round.” It was held that 
the publication was privileged for purposes of privacy because the 
kiss was exchanged in a place open to the public. Would, then, 
publication be similarly privileged of a photograph of a naked girl 
near the window of her bedroom where the photograph was taken 
from the street without the aid of a telephoto lens? Justice noted 
the point in passing but expressed no opinion of its permissibilty.* 

This problem may be analysed in terms of three possible situa- 
tions: where the plaintiff takes no care to see whether anyone is 
present, where the plaintiff checks, though not carefully, and where 
the plaintiff checks carefully and only does or says what is sub- 
sequently published because he thinks that no one is present. There 
is insufficient information in the report of Gill’s case to indicate into 
which class it would have come, but it would be a reasonable 
inference that it was the second. Where the facte take a case within 
the first class, there is fairly substantial reason to hold the pub- 
lication to be privileged. Thus, the wartime exploits of a service- 
man may be said to be public and, consequently, a film of them 
would not be actionable.** In the second and third classes an 
appropriate result could be reached by combining the degree of 
“ spying, prying, watching or besetting ’’ involved with a concept 
of reasonable care. Thus, in Gill’s case it may be reasonable to 
assume that persons who kiss when others are around are not par- 
ticularly worried whether others do in fact see, and there was no 
evidence appearing from the report which suggests that the photo- 
grapher was other than passing by. The situation may be different 
where there is no one else about, or where the photographer has 
been ‘* lurking.” As for the girl in the window, the result may vary 
with how busy the street is and with the position of the window. 

It is quite obvious from the above that the public-private dis- 
tinction cannot be viewed in isolation; in difficult cases it shades 
into consent, express or implied. However, the problems are not 
solved by consent considerations alone. 


THe DEFENCE OF CONSENT 
This defence, which is contained in clause 8 (b) of the Bill, has 
two sides: express consent to the publication by the plaintiff, and 
consent implied from his words or actions. 
Where the plaintiff has expressly consented to the actual pub- 
lication there is no difficulty, but there is no clear result where the 


22 258 P. 2d 441 (19 (Cal., §.C.). 
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publication is other than that foreseen by the plaintiff when he gave 
the consent. Yet even that case is relatively trouble-free when 
compared with the difficulties surrounding implied consent. 

Naturally if the plaintiff voluntarily exposes himself to the public 
or seeks the publc’s attention, then his privacy is inevitably lost 
to some extent. This was recognised in the second reading debate on 
the Bill.2* Such exposure may be treated as expanding the area 
which is public, not private, or as an implied consent, or as indica- 
tave of a legitimate public interest in a public figure.** The choice of 
view is important; for the first would place the burden of proof 
on the plaintiff, while the others would not, and the criteria for 
judging consent are plainly different from those in ascertaining & 
legitimate public interest. It may be misleading to view the matter 
as involving a question of public interest and not consent. If the 
public have an interest in a person it will usually be because he 
has thrust himself forward, even in the case of a Member of Parlia- 
ment in whom the public have an interest peculiarly by virtue of 
his position. It is difficult to find a point where interest through 
thrusting melts into interest through position. The United States 
courts have placed the professional footballer 9” and an aspiring 
Mr. Universe * into the consent category, along with those who 
do something in a particularly public way such as committing 
suicide by jumping off the top of the tallest building m the city.** 
But it is submitted that an aspiring, though unadopted, parlia- 
mentary candidate cannot easily be distinguished from these three. 
Where a given situation may appear to be covered by three different 
provisions in a Bill, a clear directive is plainly needed. But what? 
The answer is far from certain. 

As stated above, there is some difficulty where the actual width 
of publication is greater than that to which the plaintiff consented. 
Does publication become an invasion of privacy thereby? In one 
United States case the plaintiff consented to having her photograph 
distributed to the members of a club, but it was held that publica- 
tion to the general public was protected by that consent.*° On the 
other hand, Warren and Brandeis °”! apparently took the view 
that if the defendant is to rely on an express consent, that consent 
must be to the actual publication made. This problém of exces- 
sive publication is already known in the law of defamation °° but 
the context of that rule may be too far removed from privacy 


28 Bloustein, " Privacy, Tort Law, and the Constitution: Is Warren and 
Brandeis’ Tort Petty and Unconstitutional as Well?”’ (1968) 46 Tex.L.R. 


611, ; 

aT O'Brien v. Pabst Sales Co., 194 P. 24 107 (1941) (5th Circuit), 

18 Delinger v. American News Co., 178 N.Y.8. 2d 281 (1988) (8.0. (A.D.)). 

10 Metter v. Los Angeles Haaminer, 95 P. 2d 491 (1090). 

30 Martin v. Senators Inc., 418 5.W.2d 660 (1967) (Tenn., 8.0.). 

$1 Loo, oit., p. 218. , 

32 Compare Pritard v. Oliver ae 1 Q.B. 474 (C.A.) with Chapman v. Lord 
Ellesmere [1982] 2 K.B. 481 (C.A,). 
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to prove useful. However, this is a further problem upon which 
the Bill gives no guidance and to which Justice gives no considera- 
tion, though it presents no special difficulty, given Justicr’s 
reliance upon judicial action. 

Foreseeability provides a possible solution. If the plaintiff tells 
his story to a person whom he knows to be a Press reporter, he can 
hardly complain when it appears in the newspaper. On the other 
hand, if he tells it to his neighbour then, prima facie, he should be 
able to recover for Press publication though not, perhaps, for the 
spread of news through the neighbourhood by word of mouth. 
The problem extends further. There may be situations where the 
interest which the public have in the matter published, or the 
public interest which such publication serves,’* should justify pub- 
lication inthe absence of even implied consent or in the face of an 
express refusal of consent. It may be in extreme cases only that 
such publication should be protected, but thought must be given to 
such a provision. The bald statement which is sometimes met, that 
media publication is to be permitted only subject to consent, is 
dangerously wide. A prime minister should not be permitted to stop 
publcation of moral indiscretions which may open him to black- 
mail, simply by withholding consent. Once more, Rue interest 
provides the yardstick i in difficul, cases. 

More difficult is the situation where an implied consent is sought 
to be established. This is likely to run into the public-private 
distinction. What is the appropriate definition of ‘‘ public ” where 
the words are spoken or actions performed in public? Isit “in a 
public place,” or ‘‘ with knowledge that the public can see or 
hear,” or the reasonable likelihood thereof? If rt is in one of these 
ways ‘* public,” does it follow that media publication is permissible 
based on an implied consent? The cases discussed over the pre- 
ceding pages appear to indicate that reasonable likelihood of the 
public seeing or hearing does indeed sanction publication. Some 
limitation seems warranted, and limitation inevitably requires that 
a restricted meaning of public interest be introduced into the 
defence of consent. That is, the published matter must be of 
public interest notwithstanding the presence of an implied consent. 
But just what would such a mit entail? 


PUBLIC INTEREST 
Since invasion of privacy by publication brings into colision the 
individual’s desire to exclude areas of his life from public knowledge 
and others’ desires to know things about that individual, the defence 
of public interest is inevitable. The Right of Privacy Bill, m pre- 
scribing that there be “‘ reasonable grounds for behef ’’ that the 
publication was ‘‘im the public interest,” by clause 8 (c) merely 


a0 pie distinction between these two formulations is discussed infra pp. 207- 
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chose one line of approach. Justice had earlier elected to require 
that the actual publication be “‘ in the public interest,” and neither 
formula reveals the nature of that public interest. In choosing an 
objective formulation, Justice reasoned that “it should be a 
defence for the defendant to prove that the subject-matter of pub- 
cation was of public interest and that the publication was in the 
publc interest.” >+ Is a matter ‘‘ of public interest ’? any matter in 
which the public are interested? Or must their interest be of some 
definable legitimacy? Is publication of a matter in which the public 
have a legitimate interest necessarily published ‘‘ in the public 
interest °”? Or is this latter concept restricted to matters which 
are ‘‘ » for the public to know? Under the Bill’s bare form- 
ulation, A can say nothing to B about C im respect of a private 
matter unless, in terms of the Bill, A could reasonably have 
regarded his very statement as serving the public interest. It is 
crucial here to note the old New South Wales case of McIsaacs v. 
Robertson ** which is still regarded as good law.** There it was 
held not to be for the ‘‘ public beneftt ”? for Robertson to tell X 
that McIsaacs, with whom X was about to conclude a business deal, 
had defrauded Robertson on a previous occasion. This notwith- 
standing an admitted private benefit to X. The court held that 
there could never be a public benefit in those circumstances. The 
presence of a qualified privilege under the Bill through the opera- 
tion of clause 8 (e) is no help, as those imported occasions of 
qualified privilege for defamation are enumerated on the assumption 
that the statement may well be false (not ew hypothesi true) and, 
moreover, represent a balance struck to protect reputation and not 
seclusion. The facts of McIsaacs’ case would be covered in the Bill 
by clause 8 (d) which protects publication in defence of another’s 
interests, but this will not always be so. There will remain instances 
of unprotected private interests. 

There are three possible meanings of ‘* public interest ” in the 
present area: it may be descriptive of the fact that the public are 
interested in the matter, or it may indicate that the public have a 
legitimate interest in the matter, or it may involve the actual pro- 
motion of the good of the common weal. 

Problems abound. If the first possibility is accepted it is tanta- 
mount to the end of a right of privacy, for no media publisher will 
publish something in which his viewers or readers or listeners have 
no interest. Enlightened self-interest will see to that.27 While it 
may be rejected as an answer of itself, this meaning has some 
bearing on the second. 


as (1864) 3 8.0.8. (N.S.W. 

a ai 3 BOR. (N.S.W) 81 (P.O). 
the working peper of the Law Reform Commission of New South Wales 
(1988) pp. 112-118 and the unreported judgment of Maguire J. in Thomas v. 
Ass s Ltd, a ate T, 1964) discussed therein. 

37 " The ght of Primacy: N iptive Confusion in the Defense of 
Newswo "an ee anas note in (1968) 30 U.Ghio.L.R. 728, T25. 
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For purposes of analysis, published matter may be divided into 

news items and other matters. But where lies the distinction? 
‘‘ For present purposes news need be defined as comprehending 
no more than relatively current events such as in common 
experience are likely to be of public interest. In the verbal 
and graphic presentation of news, it is clear that information 
and entertainment are not mutually exclusive categories. A 
large part of the matter which appears in newspapers and 
news magazines today is not published or read for the value or 
importance of the news it covers.... Few newspapers or news 
magazines would long survive if they did not publish a sub- 
stantial amount of news on the basis of entertainment value of 
one kind or another. This may be a disturbing commentary 
upon our civilisation, but it is nonetheless a realistic picture of 
society which courts shaping new juristic concepts must take 
into account.” ** 
Although this was stated in connection with sub-categorisation of 
c news,” its warning is equally applcable to the present pomt. 
Yet, though the distinction may not give rise to a drawable line 
it is still of some utility. The closer a matter comes to “‘ news ”’ in 
the above sense, the greater is the importance of it to the public 
and the more reasonable that it should prevail over the individual’s 
interest in his privacy. This upon one index. But within this 
index a matter may be of varying importance to the public. This 
latter is the index of the public’s legitimate interest. On this scale, 
@ current event concerning racial discrimination in the community 
is worthy of greater protection by the law when published than is 
the birth of siamese twins, and this in turn is more worthy than is 
the way people tie their shoe laces. No lines can be drawn, but the 
scale so constructed may be of assistance in a broad way in deciding 
individual cases. Obviously, different parts of a single story may 
appear at different points in the indices, but in the United States 
this has not been held to lead to the defeat of the defence. Thus 
the full name, address, and description of a man just acqurtted of 
a charge upon the ground of mistaken identity was no less pro- 
tected than was the report of the acquittal and ground,’® and the 
photograph of a recent spectacular suicide with her family than 
the event of the suicide.*° In the way non-news items have been 
treated in United States courts there is an indication that sgo to 
distinguish parts of an item would be fruitless. 

Within non-news items it would appear, prima facie, to be 
possible to protect educational items and not entertainment ones. 
Such a distinction is inoperable if United States experience is a 
guide. A film of super-fat women exercising on new machines was 


a i v. Dell Publishing Oo., 251 F.2d 447, 451 (1058) per Hastio J. 
8rd Circuit). 

3° Johnson v. Booming Star Newspaper Oo., 844 F. 2d 507 (1968) (D.0., O.A). 
40 Metter v. Los Angeles Ezaminsr, 0 P.2d 401 (1989). 
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protected.*+ So was an item on the re-marriage of one who had 
been a public figure in the past but had retired and eschewed public 
gaze for a considerable period.“* But the most startling case of all 
was Sutton v. Hearst Corporation *? where the majority held that 
there was sufficient evidence of legitimate public interest for the 
case to go to trial. A reporter, working through recent probate files, 
came across one where the deceased had set up a trust to give the 
plaintiff one perfect rose a week. The deceased had been employed 
in the same office as the plaintiff and had worshipped her from 
afar, though she had shown no interest in him. He was killed 
during the Second World War. Meanwhile, she was happily 
married. The reporter wrote up the story as if there had been real 
affection between the two, and even inserted a constructed photo- 
graph of the plaintiff cradling a rose lovingly. Peck P.J., who 
dissented on the grounds that public interest was plain on the 
deposed facts, would have extended the defence of public interest 
to include ‘* human interest.” He judged the matter on the basis 
of accepted newspaper standards “*: “ [w]ith any reporter alert 
to news in the vicinity publicity was inevitable.” “ Unfortunately, 
the majority did not dissociate themselves from the views of Peck 
P.J., and may, perhaps, have agreed with him to the extent that 
they held there could have been a legitimate public interest. 

It can scarcely be that the proposers of the Right of Privacy 
Bill wish it to be administered in the way these above cases sug- 
gest tt may be. There may, in fact, be no alternative position 
which is capable of being maintained. The concept of public interest 
would appear to be of an expanding nature if it is taken to mean 
a matter in which the public have a legitimate interest. 

The third possible meaning stated at the beginning of this section 
was that publication must serve the good of the common weal. 
This, it is submitted, would be totally unacceptable. It would 
require the courts to determine the objects of society in some detail, 
together with the means by which these objects are to be attained; 
this would define the “ public interest.” Secondly, it would permit 
to be published only that which a person wishes to be published 
concerning himself or what it is “ good ” for the public to know. 
Those areas in which the courts are presently required to adjudge 
what is in the public interest are very much smaller, or involve a 
very different type of analysis of the public interest. This third 
meaning of public interest would ignore the community desires, 
interests, and opinions which Hastie J. so wisely considered to be 
integral to a tort of privacy.** 

Can the second meaning of the public interest be restricted ? 
The analogy of defamation comes once more to mind. Could it be 


41 Sweensk v. Pathe News, 16 F.Supp. 746 (1988). 

42 Werner v. Times-Mirror Co., 14 Oal Rptr. 908 (1061) (D.O.A.). 

43 906 N.Y.8. 2d 288 (1950) (8.0. (A.D.)). 

44 Ibid. at p. 280. 

46 Ibid. 44 Supra, note 88. 
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that where publication is in the media the subject-matter must come 
within one of the categories upon which fair comment is permitted, 
while for statements published less widely there must be an occasion 
of “ qualified privilege ’?? However, there are two objections to 
be made additional to those already mentioned in this article. The 
occasions for fair comment are those in which statements of opinion 
are specially important,’ while privacy deals with statements of 
fact. Also, when determining an occasion of qualified privilege, the 
relationship of publisher, audience, and matter must be such that 
the statement should be protected irrespective of the truth of the 
statement.” Such occasions will inevitably be fewer than those in 
which the audience has a legitimate interest in statements which 
are ew hypothesi true. 

What are these legitimate interests? When a national newspaper 
publishes the name and address of a person killed in a motor 
accident, along with details of the accident, do the public in general 
have a legitimate interest in the information so published? If they 
do not, then the proposed Jaw on privacy would appear to justify 
such publication only on the ground that it is the sole practical way 
of informing those who knew the deceased. This in turn assumes 
that those who knew the deceased have a legitimate mterest in the 
fact of his death, and, by obvious extension, his life.‘* That they 
have such an interest is, it is submitted, undeniable. From this 
point it is possible to deduce that publication in the media of the 
stories about the twelve-year-old mother, the acquitted man, the 
former celebrity, and the spectacular suicide should be protected. 
Moreover, the conclusion in the weekly rose case becomes 
intelligible. 

The above are examples of news items, but the United States 
case law does not arrive at a different result where the events are 
well past. Mere lapse of time does not destroy a defence of public 
interest,°* and, provided that it would have been news when the 
events occurred, later publication of the events is protected though 
the interest which the public have in them is now of the non-news 
kind.” Farther, lapse of time does not affect an earlier consent. 
That consent is-sufficient by itself to confer protection on the later 
publication."? All this, it would seem, has been held to follow from 
the practical indistinguishability of news, education, and entertain- 
ment which has a mere human interest.” 

Passing, then, to items which are not news, the Hne of argu- 
ment used for news items provides a little help. Not only do news 


47 See London Artists Lid. v. Littler [1068] 1 W.L.R. 607, 0%. 

48 See Henwood v. Harrison (1872) L.R. 7 C.P. 606, 622 et seq. 

49 Obviously, the item in question will only be published because the public in 
general are interested in the event qua event rether than qua event happening 

a particular person. 

50 Frith v. Associated Press, 176 F.Supp. 671 (1959). 

51 Sidis v. F.-R. Publishing Corp., ub P 2d 808 Sale Circuit). 

53 Thom v. Curtis Publishing Co., 198 F. 2d 958 (1062) (8rd Circuit). 

88 Seo Report, para. 180, where this seams to be accepted. 
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items advise of an event, but also serve as the basis of a wider, 
often monitory, effect. That a motor accident occurred when a 
vehicle crossed the central reservation of a motorway may lead to 
the installation of crash barriers, and popular pressure born of the 
item may be the driving force in this. Equally, the story of a 
former child prodigy living in squalor warns one of the need for 
change in the way such prodigies have been treated in the past. 
Indeed, some significant and useful object may be found in almost 
all tems m a newspaper. Are such objects to be held insufficient to 
provide a defence to an action for invasion of privacy? It is dif- 
ficult to say that they are insufficient, but equally difficult to fmd 
& tenable division between those which are sufficient and those 
which are not. There is a distinct danger here that the United 
States cases will foreshadow the course of English law. 

This all seems to demonstrate that the concept of public interest 
is, indeed, of an inherently expanding nature. The United States 
courts have struggled to draw a line at a logically defensible point, 
or, failing that, to conceive of the general position of a line in order 
to decide on which side of that line, undrawable, the case in hand 
falls. They have'drawn a line of sorts, but not one which the 
proponents of a comprehensive tort of privacy invasion could 
regard as satisfactory. There is a distinct danger that English 
judges would find themselves moving towards similar decisions, 
or else would move strongly towards a requirement that the 
impugned statement should promote in fact, or be capable of pro- 
moting, the good of the common weal. Public policy is a most 
unruly horse, and its role as the yardstick for difficult cases should 
make Parhament cautious in the extreme before enacting a 
thoroughgoing tort of invasion of privacy. 


THE RELATIONSHIP TO DEFAMATION 


Clause 8 (e) in the Bill adopts the law relating to absolute and 
qualified privilege in defamation into the law of privacy en masse 
with one curious proviso. By that proviso, media publication can- 
not be defended by the defamation law unless ‘‘ the matters pub- 
lished were of public concern and their publication was for the 
public benefit.”” The proviso’s field of operation is elusive. There 
are only two instances of qualified privilege for media publication 
—rephes to attacks ™ and the statutory one of certain reports °! 
—and none of absolute privilege. So far as reports are concerned, 
the proviso is identical to that in the Defamation Act 1952 as was 
recognised by Justice. On that leg the proviso is redundant. 
Media publication of a reply to attack is justified immediately that 
attack has been made in the media, and requires no further justi- 
fication; privilege is lost only for irrelevance, counter-attack, and 


m Adam v. Ward [1017] A.C. 800 (H.L,). 
55 Defamation Act 1052, s. 17. 
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defamation of a third party.** The Bill’s proviso is certainly no 
wider than this. H it is stricter then one is faced with the anomaly 
that a true statement would be actionable whereas a false one would 
not. The alternative reading, that the proviso is co-extensive with 
the common law, would serve only to render the proviso redundant. 
in toto. Justice intended the proviso to restrict the ambit of 
privilege in defamation and cover those “‘ common law defences of 
privilege which, if abused, might enable long-buried skeletons 
to be * raked up’ with impunity in situations where there was no 
conceivable public benefit to be served by so doing.” *" Unfortun- 
ately the Report does not state which defences it was concerned 
about. It is hard to envisage what long-buried skeletons would be 
protected by the reply to attack privilege. On the other hand, it 
may be that Justice viewed the principles lying behind privilege as 
granting wider protection than has been stated in this paragraph. 

The writer would be among the first to subscribe to such a view, 
but no wider protection is recognised in the textbooks. 

The relationship of the proposed tort with that of defamation 
must be carefully considered before legislation is enacted on the 
topic. Defamation encompasses false statements, whether those 
statements consist of fact or comment, upon any aspect of a 
person’s life. Privacy, on the other hand, concerns only statements 
of fact about a person’s private life. Where the statement impugned 
as invading privacy is false, the law of defamation would appear to 
be fully adequate, perhaps with the exception of defamation of the 
dead.** The Bill does not exclude false statements from its ambit, 
and accordingly it narrows the existing protection for defamation 
by requiring “‘ substantial and unreasonable ” invasion of private 
life by a false statement. If it is thought that the existing law of 
defamation gives inadequate protection against false statements 
then the obvious and logical thing to do is to alter the defamation 
law. The proper ambit of privacy is therefore the true statement 
about a person’s private life. It is submitted that, in justice, the 
defences available in privacy so defined must be no leas wide than 
those available in defamation concerning private life. Only if a 
right of privacy is so restricted, and consideration given expressly 
to the relative width of defences in the two torts can the law 
be effectively harmonised. Justice’s Report does not discuss this 
adequately. 


Tar PhoTECTION or Privacy 


Desire for legal protection of one’s privacy finds its stimulus in 
four fears: of computers, of bugging devices and other ungentle- 
manly means of obtaining information, of reporters who hound and 


se Adam v. Ward, dg Ae at p. 890, Lord Atkinson; also Nicon v. O'Callaghan 
[1927] 1 D.L.R. Ont., O (À.D.)). 

87 Report, para. 142 si 

ss Soe ibid., pare. 
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pester, and of exposure journaliam. The first of these is totally 
different in kind from the other three. This article has been con- 
cerned with the last of the fears, but one cannot complete a dis- 
cussion of privacy without commenting upon bugs and pesterers. 
Because each of the fears present such differing problems, they are, 
it is submitted, best dealt with by different statutes and would 
profit from being enacted in a sequence with perhaps a year between 
each. This way the need for further action can be assessed more 
accurately. 


Surveillance devices 


Justice considered these specifically in paragraphs 181 and 149 
of the Report. The technological means of obtaining information 
unbeknown to the plaintiff are already manifold and are increasing 
rapidly. It is therefore unhelpful to prohibit the scheduled lst of 
devices or actions regarded as reprehensible. In clause 9 (1) of the 
Bill there appears an inclusive list of general ways of obtaining 
information. The problem here considered may be dealt wih 
conveniently in this way or by use of an omnibus phrase such as 
“the unauthorised hearing, seeing, or recording by artificial 
means.” It may be that a criminal sanction could be imposed. 
The fruits of such activity could then be taken from the snooper 
by makmg the information so obtained irreceivable as evidence in 
any court and creating a civil right of action for any person 
aggrieved by publication of the information so obtained. Other 
means of obtaining the mformation could be covered in the same 
way; for instance, ‘“‘ information obtained in any way which 
involved the commission of an offence.” The rigours of such a 
general prohibition could perhaps be mitigated by introducing a 
procedure similar to that required for search warrants before sur- 
veillance devices may be lawfully used. 


Hounding and pestering 

This is a rather difficult area as so much depends on the facts 
in each case. Thus, there may be an invasion of privacy when the 
astronaut’s wife faces a line of Press men upon going out to collect 
the milk, but not when it is the Prime Minister going out during 
e a iene a Foaehi cant cabin The use of such a phrase 

“ unlawful watching or besetting”? may be unavoidable even 
though it leaves rather too much at large. It would be difficult to 
avoid a collision with “ public interest,” but it may be possible to 
do so. 


Eaposure journalism 

Once many of the means by which exposure journalism obtains 
its information have been thus eliminated, legal action in this area 
may not be so urgent. In any case, there is no call for a remedy 
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for every statement about a person’s private life; many such state- 
ments are entirely neutral or unobjectionable to the average man. 
In the United States there is no remedy unless the statement shows 
the plaintiff in a false light or would be embarrassing to a person 
of reasonable susceptibilities. Even in the false light cases there is 
not a remedy automatically, but only on the occasions in which 
there would be a remedy in defamation.’* Where the basis of the 
action is embarrassment, the appropriate course may be to regard 
such statements as defamatory and make the defence of justification 
subject to malice of some variety. This would provide some 
needed protection consonant with the law of defamation. 


CONCLUSIONS 
Such alterations to the law as are suggested above may not satisfy 
the proponents of a thorough-going right of privacy, but it is sub- 
mitted that they provide a needed protection of individual privacy 
in those areas in which it is most needed, and does this without 
raising the difficulties with which United States courts have 
grappled for so long and with such ttle success. 


G. D. 8. TAYLOR.* 


5» Warren and Brandeis, loo. oit., pp. 216-217; soo now Time Ino. Y. Hill, 
885 U.S. 874 (1987). 
* LL.M., Humanitarian Trust Student at the University of Oambridge. 


REPORTS OF COMMITTEES 
THe Law COMMISSION: REPORT ON PotyGamous MARRIAGES 


THE main recommendation of this report ' is that polygamous mar- 
riages should be recognised in England for virtually every purpose. 
Since they are already recognised for most purposes the Law Com- 
mission felt that all that was necessary was to make provision for 
matrimonial relief, declarations and social security. The Commis- 
sion therefore proposes that legislation’ be passed to allow the court 
to grant matrimonial relief to the parties to a polygamous marriage 
and to allow declarations °’ to be made as to the validity of such a 
marriage and the legitimacy of the children. The recommendations 
concerning matrimonial relief cover divorce, presumption of death 
and dissolution of marriage,‘ judicial separation, nullity and 
maintenance.” 

The majority of the Commission did not limit their proposals to 
marriages which are merely potentially polygamous but would apply 
them also to marriages in which there are actually two or more 
wives.’ One of the Commissioners, Mr. Neil Lawson Q.C., dis 
sented on this point and considered that actually polygamous 
marriages should not be recognised for the purposes of divorce, 
judicial separation, nullity and, in relation to certain grounds, 
maintenance. The arguments of the majority seem, however, to 
be more convincing. 

The Commission also considered that polygamous marriages 
should be recognised for the purposes of social security benefits— 
under the present law" this is the case only if the marriage has at 
all times been de facto monogamous—but since difficulties might 
arise with regard to certain kinds of benefit when the marriage is 
actually polygamous at the time when the benefit is claimed, they 
decided that the Secretary of State for Social Services should con- 
sider the question separately with regard to each kind of benefit. 


1 H.O. 2871/1071; Law Com. No. 42. 

2 A draft Bill is se ont in the Report. 

3 Under the Matrimonial Causes Act 1985, s. 80, or under B.9.0., Oct. 15, r. 16. 

4 Matrimonia] Causes Act 1965, «. 14. 

5 This covers an application to the High Court or a county court for maintenanos 

ee ee eee ee O aiaa end an appirostion Tor a dai 
tenance, separation or custody order in a magistrates’ court on eny ground 

out in the Matrimonial (Magistrates’ Courts) Act 1960, s. 1. 

oe ee eer o e a to aa ee variation of « 

maintensnce agreement under the Matrimonial Proceedings and Property Act 

1970, ss. 18 to 15. 

€ The Commission proposed thaé in this case the court should have power to 
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The proposal was therefore that legislation should provide for the 
recognition of polygamous marriages for social security purposes 
except where regulations otherwise provide. 

If Parliament gives effect to the proposals of the majority of 
the Commission immigrants from polygamous countries will no 
longer feel that they are treated unjustly with regard to their mar- 
riages and another legacy of Victorian intolerance will have been 
discarded. For these reasons it is to be hoped that it will not be 
too long before Parliament acts on this report. 

There is, however, one omission in the proposals which gives 
cause for concern. This relates to the validity of a polygamous 
marriage. It is usually accepted that a person domiciled in a mono- 
gamous country lacks the capacity to contract a polygamous mar- 
riage. The commission noted this rule but declined to change it. 
The situation in which the rule is most likely to apply is where an 
immigrant from a polygamous country acquires a domicile in Eng- 
land and then decides to marry. Sociologically it is quite likely 
that such a person might want to marry a woman from his home 
country and he might return there on a visit and marry her there 
under the local law. (It will normally be necessary for the marriage 
to take place abroad since the woman might not otherwise be 
admitted to this country.) If the local form wes polygamous the 
marriage would be void under the rule. This would be very unfor- 
tumate because the perties would have no reason to doubt the 
validity of their marriage. 

The supporters of the rule no doubt have in mind the mtuation 
of a white Englishman going out to Africa or Asia and contracting 
a “ native marriage ’? with a local woman according to the local 
form.’ Such a marriage might be considered undesirable (more so 
in the past, one would hope, than today) by his relatives, but why 
should the law allow him to repudiate the marriage? The difficulty 
in both these situations is, of course, tbat England has a strong 

ial policy against polygamy and this policy would be com- 
promised if persons domiciled here could evade it by taking a trip 
abroad to marry. There is, however, a simple answer to this 
problem. In Ali v. Ali’ it was held that where parties contract a 
valid potentially polygamous marriage before acquiring a domicile 
in England, the marriage is converted to a monogamous one once 
a domicile in a monogamous country is acquired. If this rule is 
applied to the situation where the parties are domiciled in England 
before the celebration of the marriage one comes up with a solution 
which respects English social policy without doing violence to the 
reasonable expectations of the parties: the marriage is valid but is 
instantaneously converted into monogamous form. 

The situation which has been considered above is that where the 
husband is domiciled in England and is single. If he is already a 


8 As was the case in Re Bethell (1888) 88 Ch.D. 200. 
® [19866] P. 564. 
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party to a subsisting monogamous marriage the second marriage 
will, of course, be void for bigamy. Under the rule in Ali v. Ali ® 
any potentially polygamous marriage to which he is a party will be 
automatically converted to a monogamous one when he acquires his 
domicile in England; therefore the only case in which he could be 
a party to a polygamous marriage is where the marriage is actually 
polygamous before the English domicile is acquired. In this situa- 
tion the new marriage could not be monogamous but it could hardly 
be considered to undermine English social policy to allow a man 
who already has two wives to take a third; if, indeed, this is 
thought to be objectionable, provision could be made for this case 
without prejudicing the situation where the husband is single. 

If the wife alone is domiciled in England the marriage would 
not be converted to a monogamous one since she would acquire her 
husband’s domicile on marriage. (It is assumed that this rule 
applies to polygamous marriages.) The marriage would then remain 
polygamous unless the parties subsequently acquired an English 
domicile. There is, however, no objection to this: if the parties 
remain outside this country English social policy has no interest in 
the nature of their marriage. 

This problem could, therefore, be solved by a provision along 
the lines suggested above in the legislation proposed by the Com- 
mission. If this were done one would at last be justified in feeling 
that polygamous marriages had ceased to be a problem. 

T. C. Hantuiry. 


STATUTES 


Equa Pay Acr 1970—I 


On occasions a new statute attracts attention, in legal circles, out 
of all proportion to its importance’; on other occasions the passage 
of an Act of ParHament with greater implications receives less com- 
ment from lawyers than # deserves. The Equal Pay Act 1970 ° 
appears to fall into this second category: possibly because It does 
not come into force until December 29, 1975.’ 

The intention of the Act is to prevent discrimination between 
the sexes; so that for men and women employed on like work,* or 
on work rated as equivalent,’ the terms and conditions of employ- 
ment of one sex are no longer to be less favourable than those of 
the other. The Act imports a term, esther expressly * or by implica- 
tion,’ into every woman’s contract of employment, that she shall 
be given equal treatment with men employed by her employer, or 
an associated employer who observes common terms and conditions 
of employment, either generally or for employees of the relevant 
classes 


It is confusing that an Act, which by its title seems confined to 
the. question of equality of payment, should, in its first section, 
purport to secure equal terms and conditions of employment. The 
aim, however, appears to be to make it an unfair discrimimation 
for an employer to give two workers of different sexes the same 
pay, for the same kind and amount of work, while discriminating 
between them in respect of other terms and conditions of their 
contracta.’ 

Where a collective agreement is in force with provisions applying 
specifically to men only, or to women only,’ amendments may be 
made to the agreement to secure the extension of these provisions 
to both sexes engaged in like work, or to secure that the terms and 
conditions of workers, of that category, in the excluded sex, are 
not in any respect less favourable than those of all persons of the 
sex to whom the agreement originally apphed.’® To secure the 


1 The Contracts of Employment Act 1968 (c. 49) mighi retrospectively be ranked 
er 
. 9 (1), though the Secretary of State is empowered to make an order to come 
to operation on December 81, 1978, to facilitate the full implementation of 
o Act in 1975 (s. 9 (2). 
). 
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necessary amendment of the agreement, reference may be made to 
the Industrial Court by any party to the agreement, or by the 
Secretary of State." 

A collective agreement may be so referred to the Industrial 
Court for this purpose in 1975, or at an earlier date by order of the 
Secretary of State," but any amendments declared to be necessary 
in this way will come into force only after the commencement of 
the Act. 

Similarly, the Secretary of State may refer a wages regulation 
order to the Industrial Court for amendment, in order to remove a 
discrimination between men and women?*; he must, however, refer 
it, if he is requested to do so by a member of the Wages Council 
concerned.** 

The Act specifically provides* that the requirements of equal 
treatment shall not affect compliance with the laws regulating the 
employment of women," nor that according special treatment to 
women In connection with childbirth"; nor does the Act require 
equal treatment as regards terms and conditions relating to retire- 
ment, marriage or death.’* These concessions call into question 
once again the continuing rationale of all protective legislation 
which discriminates in favour of women; particularly Part VI of 
the Factories Act 1961.’* A recent Report published by the Depart- 
ment of Employment and Productivity *® recommends the retention 
of restrictions on the maximum working week of women, on the 
maximum continuous spell of work, on overtime, and on night 
work. The retention of rigid restrictions on night work, and Sun- 
day work, by women in factories, is difficult to justify, when women 
regularly work at nights and weekends in such occupations as 
nursing. It is arguable, however, that men benefit from the remain- 
Ing protective provisions, as, in practice, the hours of employment 
af men in factories are frequently influenced by the hours which 
their female co-workers are permitted to work. The withdrawal 
of these provisions does not seem desirable: in some states in 
America, where protective legislation for women has been withdrawn 
because of the doubt whether such state legislation is reconcilable 
with the Federal Civil Rights Act 1964, experience has been that 
in the absence of the protection, exploitation again occurs.?! 


8 
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6 (1). 
19% Similarly, the Employment of Women, Young Persons and Children Act 1920, 


810 THE MODERN LAW REVIEW Vor. B4 


The Equal Pay Act itself is not discriminatory in its protective 
effect; no doubt it will operate more frequently in favour of women; 
however, it provides that although the provisions of the Act are 
framed with reference to women and their treatment relative to 
men, they are to be read as applying equally in a converse case to 
men and their treatment relative to women.” 

The Act applies where men and women are employed on “ like ” 
work or on work “ rated as equivalent.” One might suppose that 
there may not be too much dispute on what is meant by “like ” 
work under section 1 (1) (a) of the Act, for under section 1 (4) it is 
defined as “*. . . of the same or a broadly similar nature... .,”” and 
this definition would seem an adequate safeguard against hair- 
splitting distinctions. Moreover, it is provided “‘. . . in comparing 
her work with theirs regard shall be had to the frequency or other- 
wise with which any such differences occur in practice as well as to 
the nature and extent of the differences.”’* 

In a hypothetical factory, men and women may be employed 
side by side on the same type of production. During the run of a 
particular batch their output may be the same, but a change from 
one “‘ job ” to another may entail moving heavy pieces of equip- 
ment, or cleaning and adjusting machinery, and to perform either 
of these operations the woman may need the assistance of a man, 
as the Factories Act 1961 prohibits her from lifting heavy weights,” 
and from cleanitig moving machinery.” - In this situation, the ques- 
tion of whether her work could be regarded as equal to that of the 
man might well depend upon the frequency with which these 
operations are necessary. There is, however, a regrettable alterna- 
tive to making the assesament: that is, putting both workers on 
piece rates—a retrogressive step which might lead not only to 
slipshod workmanship, but also to the maintenance of output at 
the expense of safety. n 

The second criterion for equality of treatment is that the work 
shall be rated as equivalent if the job of the woman and that of 
the man have been given an equal value in terms of the demands 
made upon a worker according to a job evaluation study.” The Act 
does not require that an employer implement a job evaluation 
scheme to determine questions of equal pay, for the claim for 
equality of treatment can be made “‘. . . if, but only if, her job and 


2: s, 1 (1). z s, 1 (4). 

4 Factories Act 10f1, s. 72. 

25 Factories Act 1961, s. 20. 

26 œ. 1 (5). 3 

27 Job evaluation has been the subject of an inquiry by the Nationa} Board for 
Prices and Incomes .(Report No. 88, "RTP. Job evaluation has been 
defined as: ‘Tho systematic qualitative appraisal of each job or position in 
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their job have been given an equal value. .. .”?* Further, the rat- 
ing relates only to comparison of jobs within the particular under- 
taking or group by whom the woman is employed.”* 

The Act might, nevertheless, be.a postive disincentive to an 
employer to introduce a job evaluation scheme, and if he has one 
already he may have cause to feel concern. He may find that not 
only will he be required to give equal pay to men and women 
working side by side on the same shop floor, but also to pay the 
same rates to, for example, his typists and his fitters, if it so hap- 
pens that, by his criterion, their work has been rated equally. It 
may be argued, of course, that if his criteria were correctly applied 
he should have been doing this all along; but suddenly to introduce 
such changes into an existing pay structure may make fundamental 
differences which will have repercussions throughout the whole 
organisation. If the existing rates have been dictated by particular 
labour shortages, management will face the option of losing valuable 
workers by underpayment, or pushing up its labour costs unneces- 
sarily by paying the higher rate to all ‘other workers throughout the 
organisation. Alternatively, management may either question the 
validity of the criteria of its particular evaluation scheme, or con- 
sider the introduction of training schemes to increase the supply 
of the categories of workers whose scarcity places a premium upon 
their employment. To some extent these problems are inherent in 
the introduction of any job evaluation scheme, but they may well 
be magnified by the Act. -> 

It should be noted thatthe Act does nothing to promote equality 
of opportunity of employment. Unlike the Race Relations Act 
1968,*° it, does not prohibit discrimination by refusal of employ- 
ment. So # remains open to an employer to select a man rather 
than a woman for employment, on no other grounds than his sex. 
It could be, therefore, that the Act may do less than expected to 
increase the level of women’s earnings, because it could result in a 
reduction in the number of well-paid posts available to them. 
Similarly, the Act does not protect an employee from dismissal on 
grounds of sex, though dismissal on these grounds may shortly be 
deemed unfair, if the Industrial Relations Bill becomes law in its 
present form.*? 

No special enforcement agency is set up under the Equal Pay 
Act: in this respect it differs both from the Race Relations Act, 
and from the American Civil Rights Act with its Equal Employ- 
ment Opportunities Commission. Enforcement of this Act is left 


25. 1 ©. 
1 Whilst in this country job evaluation is carried out mainly within the unit of 


cable mdustres, i+ is carried out on an industry-wide basis. 


employment. 
31 cl. 29 (1). 
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primarily to the aggrieved parties; the claimant or the employer is 
entitled to apply to an industrial tribunal for the determination of a 
claim for arrears of remuneration or damages.** However, the 
Secretary of State may enforce the Act (where # is not reasonable 
to expect the aggrieved parties to do so) by himself referring a 
question to a tribunal, where it shall be dealt with as if the woman 
concerned had made a claim against her employer.** This interest- 
ing example of “civil” enforcement may well, if American 
experience can be followed, become a most effective instrument of 
enforcement. 

Whether, therefore, the Act is effectively implemented, will 
depend very much upon the militancy, or otherwise, of women, and 
the vigilance of the Secretary of State, particularly as there may 
well emerge many areas of uncertainty in determining whether the 
woman’s job and the man’s job merit equal pay. One thing is 
certain, however, the Act has wider implications than are at first 
sight apparem: wider perhaps than the legislature intended. 

Brexpa BARRETT. 


EFeauaL Pay Act 1970—I1 


Tue Equal Pay Act 1970 became law in the last weeks of the 
tule of the Labour Government. It is due to come mto force on 
December 20, 1975, but if the Secretary of State considers progress 
unduly slow he or she may bring forward the date of implementa- 
tion for certain important sections to December 81, 1978. 

The avowed intention of the Act is ‘‘ to prevent discrimination 
as regards the terms and conditions of employment, between men 
and women.” To achieve this aim a three-pronged approach is 
made in the Act to alter existing practices. Under section 8 any 
collective agreement which contains any provision “ applying 
specifically to men only or to women only ”? may be referred to 
the Industrial Court which has powers to amend the agreement to 
remove the discrimination. The reference to the court may be made 
either by a party to the agreement or by the Secretary of State. 
This provision affects not only rates of pay but also terms and 
conditions of employment, which, with the growth of negotiated 
fringe benefits, increasingly involve important additions to total 
remuneration. Oddly, however, section 6 specifically states that 
this shall not relate to retirement, marriage or death, thus helping 
to perpetuate the practice of excluding women from the fall bene- 
fits of the rapidly growing number of industrial pension schemes. 
The Labour Government, in the discussions on the Bill, agreed that 
this discrimination was undesirable, but their apparent change of 
heart was not reflected in the terme of the Act. 


32 s, 2 (1). 
88 9. 2 (9). 
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The second prong is contained in section 1 (5), according to 
which a woman must receive the same rate of pay as a man 

«if, but only if, her job and their job have been given an 
equal value, m terms of the demand made on a worker under 
various headings (for instance effort, skill, decision) in a study 
undertaken with a view to evaluating in those terms the jobs 
to be done by all or any of the employees in an und j 
or group of undertakings, or would ere been given ertaking 
value but for the evaluation being made on a system setting 
different values for men and women on the same demand under 
any heading.”’ 

The third method of attack is in section 1 (4) which declares 
that ‘a woman is to be regarded as employed on like work with 
men if, but only if, her work and theirs is of the same or a broadly 
similar nature.” Disputes under both section 1 (5) and section 1 
(4) are to be referred to an industrial tribunal, and, as in the case 
of referrals under section 8, this may be done either by the woman 
or her employer or by the Secretary of State. 

The Act has had a mixed reception not only from some employ- 
ers but also from many women’s organisations, who both challenge 
the need to wait until 1975 for its implementation and also question 
whether the Act as it stands will achieve its declared aim. 

Supporters of the Act argue that industry requires five and a 
half years to adjust to the Act in view of the cost involved. 
Attempts to cost the implementation of the Act for industry as a 
whole have been singularly unsuccessful. If it is assumed that the 
number of workers and the proportion of men and women employed 
will remain constant, then it is not difficult to estimate the max- 
mum cost of bringing the women’s base rate up to the level of 
the men’s base rate. At present the women’s rate varies in different 
industries from 57 per cent. to 100 per cent. of the men’s rate with 
a median of about 77:5 per cent. The cost of such an adjustment 
is scarcely overwhelming in comparison with current wage claims. 
It would be easy to cost if it could be assumed that the common 
base rate would be accepted in practice as well as in theory. If, 
however, as May well happen, there is strong pressure from men 
to maintain the earnings gap between men and women it may well 
be found that a very large number of women receive the minimum 
rate, but that for one reason or another few or no men are paid 
at this level. The cost of these additional payments would be con- 
siderable but most certainly cannot at this stage be estimated. 
European experience based on the effect of Article 119 of the 
Treaty of Rome, which requires equal pay, suggests that such 
developments are highly probable. 

Such manoeuvres which will not only increase the cost but will 
also defeat the purpose of the Act may be avoided in establishments 
with job evaluation systems, which are subject to section 1 (5). It 
should not be assumed however that the mere existence of a job 


B14 THE MODERN LAW REVIEW Vor. 84 


evaluation scheme will safeguard the women’s position. Job evalu- 
stion is far from an exact science. The value given to the criteria 
for evaluation are a matter for discussion and agreement rather 
than precise measurement. It is not very difficult to estimate the 
values m such a way that customary men’s jobs find their way to 
the top of the wage structure, while the customary women’s jobs 
bump along, as at present, at the bottom. Much depends on the 
personnel carrying out the evaluation. 

Even if job evaluation ensured equal treatment to men and 
women, section 1 (5) would bring no relief to the preat majority 
of the 9 million women at work in the United Kingdom. When the 
National Prices and Incomes Board undertook a study of job 
evaluation it found that about 25 per cent. of all employees were 
covered by such schemes and suggested that this figure might rise 
to 88 per cent. in a few years. The 25 per cent. included such 
industries as mining, in which few women are employed, and it is 
clear that fewer than 25 per cent. of all women employees will 
be affected by this section. 

The great majority of women will therefore be forced to base 
their claim to equal pay on section 1 (4), under which they have 
to show that their work is ‘“‘ the same or broadly similar ” to the 
work of a man in the same establishment. As Professor Wedder- 
burn comments, ‘‘ One can only gulp with apprehension at the 
work for Industrial Tribunals . . . and for the High Court on the 
points of law that could arise from this formula.’’? One can only 
gulp also at the contradiction between thas definition and the 
declared aims of the Act. By long-established custom and practice, 
faithfully supported by the big battalions on both sides of industry, 
men’s jobs and women’s jobs are in the main strictly segregated, 
with a very small overlap area. For the vast army of women in the 
customary women’s jobs it will be impossible to establish a claim, 
since there will in fact be no men doing ‘ the same or broadly 
similar work.” The great majority of office jobs, for example, fall 
into this category. 

In view of this it would be wrong to expect dramatic changes 
to take place in the relative pay of men and women. It is indeed 
possible that the Act may im the end have an adverse effect on 
the position of women at work. Women’s take-home pay, adjusted 
for differences in hours of work, is about 60 per cent. of men’s 
earnings. This proportion has remained constant for a number of 
years, and shows no sign of improvmg. The explanation hes in the 
seperation of work into men’s jobs and women’s jobs. This separ- 
ation is likely to be perpetuated by the definition of equal pay in 
section 1 (4). Employers will clearly be encouraged to maintain a 
strict segregation between the work of men and of women since by 
so doing they will not have to raise the level of pay of the women, 


1 K. W. Wedderburn, The Worker and the Law (Gnd ed.). 
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apart from the adjustment of the base rate in the collective 
agreement. 

Nor is this all. The introduction of the Equal Pay Act com- 
cides with other changes in the women’s labour market which, 
taken together, may still further depress women’s position. The 
desire of older women, partially released from family responsibil- 
ties, to return to employment is leading to a steady increase of 
older women entermg the labour market with, apparently, the 
intention of staying at work for a considerable number of years. 
But the customary women’s jobs are heavily concentrated in the 
lower levels of manual work, in clerical work and in services, par- 
ticularly in the less skilled and responsible work in services. The 
service sector is likely to grow, but the lower levels of clerical and 
manual work are expected to decline. The Department of Applied 
Economics at Cambridge has estimated that whereas in 1960 12 
per cent. of all workers were in clerical occupations and 70 per 
cent, in manual work, by A.D. 2000 these figures will have fallen 
to 9 per cent. and 61 per cent. with a sharp increase in professional 
and technical grades from 8 per cent. to 20 per cent. Women’s 
jobs are to be found almost entirely in the categories due for 
contraction and they are ludicrously under-represented in the tech- 
nical grades. This can only mean that if the concept of women’s 
jobs remains unchanged the women’s employment position will 
deteriorate. This deterioration may indeed be hastened, unwit- 
tingly, by the Equal Pay Act since to the extent that women’s 
work becomes more expensive employers will be encouraged to 
speed up the processes of mechanisation and automation. What 
women need, above all else therefore, is the abandonment of the 
idea of men’s work and women’s work in favour of an integrated 
labour market with jobs open equally to any person, male or 
female, qualified to take them on. Obstacles to integration need 
to be systematically removed. Many of these obstacles are psycho- 
logical and sociological in origin, and are unlikely to respond to 
legal change alone. Changes in law can however assist. The legal 
limitations on women’s employment imposed to protect women can 
be and today are used as an argument to exclude women from cer- 
tain types of work. This matter has been the subject of investiga- 
tion and report, but no action has been taken. Section 1 (4) of the 
Equal Pay Act with its inevitable tendency to reinforce the concept 
of men’s work and women’s work should be regarded as a temporary 
measure only, to be replaced after a fired period of years by an 
extension of section 1 (5). This brings the British position into 
line with the I.L.O. Convention 100 which requires equal pay not 
for the same work but for work of equal value. Above all, some 
attempt should be made to introduce anti-discrimination legislation 
to break down the habit of distributing jobs on the basis of sex. 

Of course anti-discrimination legislation cannot by itself remove 
the prejudice that is at the root of discrimination. It has not done 
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80 in relation to race prejudice, nor has it done so in the United 
States where legislation against sex discrimination at work is to a 
limited extent already in force. Such legislation has limited value, 
but value nonetheless. Cases brought as a result of it are a chal 
lenge to examine prejudice and once this challenge is taken up the 
process of change has started. During the passage of the Equal 
Pay Act representations were repeatedly but unsuccessfully made 
to the Minister to recognise that job opportunity was more import- 
ant even than equal pay, and that an anti-discrimination section 
should be incorporated in the Bill. In the second reading debate 
on the Bill Mr. Robert Carr said, 


‘“ There is the silence of the Bill on the vital question of 
equality of opportunity for employment. The Bill is intended 
to prevent ion on the terms and conditions of 
employment between men and women, but it leaves untouched 
some most important aspects of discrimination, For example, 
ee ee 
enter ere form of employment, or to be admi 

E ER aa a ond e 
Pan need for women.”’ 


These protestations were of no avail. The next step must be the 
attempt to introduce such anti-discrimination. Without it the 
Equal Pay Act will not achieve rts declared aim: it may instead 
assist in the deterioration of the position of women at work. 

B. N. Seeraz. 


NOTES OF CASES 


How to Ger Sugep wirHout REALLY TRYG 


Te decision of Fisher J. (as he still was) in Ministry of Housing 
and Local Government v. Sharp and Another ' is said to have set 
conveyancers all of a tremble. If so, the judgments of the Court of 
Appeal * in reversing his decision should reduce all those concerned 
with the development of the law of torts to quivering jelHes. In 
1960 the local planning authority refused permission to the owner 
of land to build on it. This refusal entitled the owner to com- 
pensation (duly paid) from the Ministry. However, by section 29 
of the Town and Country Planning Act 1954,’ if permission to 
develop the land was later granted the compensation was to be 
repaid by the developer. To secure repayment the Ministry was 
given a charge on the land: notice of compensation was to be reg- 
istered in the register of local land charges. The Ministry duly 
registered their charge. In 1962 the owner was granted permission 
to develop the land and prospective purchasers requisitioned for 
an official search of the local land charges registry. By an error, 
the local authority clerk making the search omitted the Ministry’s 
charge from the certificate of charges. Then, after the purchase 
had been completed, the Ministry claimed the return of the com- 
pensation from the purchasers, but on being shown a copy of the 
certificate, took proceedings against the local registrar, who had 
signed the certificate, and the local authority who employed the 
clerk who made the mistake. Fisher J. decided that the registrar 
was in breach of his statutory duty and that the local authority 
were liable for ther clerk’s negligence, but that the Ministry were 
not entitled to recover as they had suffered no damage. For he 
held that the omission of the charge from the certificate did not 
protect the purchasers, from whom the Ministry could have 
demanded repayment. This part of his decision was, to the relief 
of the conveyancers, reversed by the Court of Appeal on the con- 
struction of the various statutes giving the Lord Chancellor power 
to make the rules concerned, holding that section 17 (8) of the 
Land Charges Act 1925 applied, making the certificate conclusive 
in favour of a purchaser. The court also, by a majority, held that 
the registrar was not liable, but agreed with Fisher J. that the local 
authority were liable for the negligent misstatement. It is with this 
decision that the remainder of this note is concerned.‘ 


i 2 Q.B. 296; [1960] 8 All E.R. 225. 

kero 2 Q.B. at p. 259; [1070] 1 Ad E.B. 1009. 

Now s. of the Town and Comntry Planning Act 1982. 

I shall not deal with the conveyancing or statutory interpretation issues: the 
case has been noted on these points in (1970) % Cony Gra) 198. Nor shall I 
deal with the issue of breach of statutory duty. 
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Lord Denning M.R. said °: 

“ I have no doubt that the clerk is liable. He was under a du 
at common law to use due care. That was a duty whi 
he owed to any person—incumbrancer or purchaser—whom 
he knew, or ought to have known, might be injured if 
he made a mistake. The case comes four square within the 
principles which are stated in Candler v. Crane, Christmas & 
Co.,* and which were approved by the House of Lords in 
Hedley Byrne & Co. Lid. v. Heller & Partners Ltd.” ' 


Salmon L.J., however,’ relied on the factor that the constructive 
knowledge of the clerk of the loss to the incumbrancer resulting 
from a careless search created as close a degree of proximity “ as 
existed between the appellant and the respondent in Donoghue v. 
Stevenson.”’* Cross L.J., too, based himself on proximity under 
“ the modern developments of the law of tort which were initiated 
by Donoghue v. Stevenson and extended to negligent statements in 
Hedley Byrne & Co. Lid. v. Heller $ Partners Ltd.” 1° All three 
rejected the argument that there could be no liability because there 
was no voluntary assumption of responsibility, in that the local 
authority were obliged to provide a certificate in reply to the 
requisition. This was the issue on which counsel’s arguments on 
the negligence question concentrated: there was no attempt to 
distinguish Sharp trom Hedley Byrne on the ground that in 
Sharp the plaintiff had not relied on a misstatement by a defend- 
ant in a special relationship with him, but had merely suffered 
economic loss by reason of a misstatement made to a third party. 
What is most disturbing is that the Court of Appeal, with the sole 
exception of Salmon L.J., appear not to recognise that they are 
making any extension of the law, and even Salmon L.J. merely 
says that he is not troubled by the uniqueness of the case. That 
an extension of such fundamental importance should be made with 
such inadequate consideration of the wider issues involved is 
indefensible. 


Previous authority 

Winfield *! in 1967 argued that the situation was similar to the 
pre-Hedley Byrne one—authority for a tort of malice (slander of 
` title or injurious falsehood) assuming though not explicitly deciding 
that negligent misstatements made to third parties were not action- 
able as such. If similar authority was irrelevant in Hedley Byrne, 
then this authority is irrelevant in Sharp. Although Hedley 
Byrne itself proceeds on the assumption that the duty is only owed. 
s [1970] 2 Q.B. at p. 268; [1070] 1 AH E.R. at p. 1018. 
e aa 2 K.B. 164, 179-185; [1951] 1 All E.K, 496, 48388. 


T 1904] A.O. 465; [1968] 2 All E.B. 575. 
8 [1970] 2 Q.B. at p. 378; [1970] 1 All E.R. at p, 10%. 
® 


982] A.O. 562. 
10 [1970] 2 Q.B. at p. 900; [1970] 1 All B.R. at p. 1067. 
., Bp. 248-449. 
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to those whom the defendant knows will rely on the misstatement 
the emphasis on special relationships would not in itself preclude 
extension. Thus it seems there was no binding authority against 
Sharp, but what of authority positively in favour? Fisher J. 
relied 1 on the decision of the Court of Appeal in Everett v. 
Griffiths,” that a doctor owes a duty of care towards a person 
whom he is asked to certify insane, and is liable if his negligent 
certification causes that person’s detention. However, wrongful 
detention is regarded as more like physical injury than financial 
loss. Everett v. Griffiths cannot be used as authority on the latter 
unless it is first decided that the two types of injury are equivalent. 
Although the Court of Appeal in Sharp do not mention Everett v. 
Griffiths, there are signs of the preliminary equation. Salmon L.J. 
is quite explicit and seems almost to adopt the civil law categories 
of material and moral damage. The possibility that this equation 
of physical and financial damage could take root for the purposes 
of the law of negligence as a whole has, however, been squashed by 
the Court of Appeal in S.C.M. (United Kingdom) Ltd. v. W. J. 
Whittall & Son Lid.’* With this in mind doubt is cast on the way 
Salmon and Cross L.JJ. used Donoghue v. Stevenson. Both seem 
to apply the neighbour principle literally and to ask if in Sharp 
there was sufficient “ proximity.” Yet in Hedley Byrne Lord Reid 
had said that Donoghue v. Stevenson bad no direct bearing on the 
case 18 and Lord Devlin emphasised that Lord Atkin was doing no 
more than enunciating a general conception of liabikty in negligence 
and that it would be a misuse of such a general conception “ for a 
judge to be invited on the facts of any particular case to say 
whether or not there was ‘ proximity ’ between the plaintiff and the 
defendant.” 1* Similarly, in Home Office v. Dorset Yacht Co. 
Ltd." all the members of the House of Lords were agreed that Lord 
Atkin’s principle could not be treated as if it were a statutory 
definition or of universal application."* Simply to cry “ proximity,” 

j in an area already recognised as exceptional, is not 
enough.” Lord Denning M.R., on the other hand, relies on that 
passage in his judgment in Candler v. Crane, Christmas & Co.” 
approved by the House of Lords in Hedley Byrne. It is true that 


12 S0 9 Q.B. a 246; [1960] 8 All H.R. at p. 248. 
13 8 K.B. 1 The use of Lords held there was no evidenoe of lack 


of reasonable care without deciding if there was a duty: ] 1 A.O. 681. 
See also Hall v. Semple (1862) 8 F. & F. 887; Harnett v. Fisher [1927] A.O. 
578; De Previlie v. (1987) 96 L.J.K.B. 1066. Such actions are now 


14 0] 8 H.R. 245 (0.A.). See infra, p. 823. 

18 [1964] A.C, 465, 462. 

16 Ibid. at p. 524. 

11 [1970] 9 All E.R. I, 

18 Lord Reid ibid. at p. 207, Lord Morris at p. 804. Viscount Dilhorne at 
. &11, Lord Pearson = p. 821, and Lord Diplock at pp. 325-826. 

18 aio Darwick OJ. it the High Oourt af Anstrala in Mutual Life d 
O:tizens’ Assurance Co. Ltd. v. Heatt (1068) 49 A.L.J.R. 816, 819-821. 

20 [1951] 3 K.B. 164, 170-185. 


rol A s. 141 of the Mental Health Act 1959. 
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in that passage he cites Everett v. Griffiths, but he proceeds 
throughout on the assumption that only a person who has relied 
on the misstatement could sue. The passage does not support the 
full width of Lord Denning’s proposition in Sharp that the clerk’s 
duty is owed “ to any person whom he knows or ought to know, 
will be injuriously affected by a mistake.” ^! 


The scope of the decision 


Whom then are the people the clerk ought to know will be 
injuriously affected or who are within the area of proximity? Is 
there really liability to anyone whose injury is reasonably fore- 
seeable, or is there some limitation? An indication may be Lord 
Denning’s reliance on Candler v. Crane, Christmas where he said 
that the scope of the duty of care should be limited to plaintiffs 
and transactions of which the defendants knew. For it would be 
possible to limit lability under Sharp to transactions of which the 
defendant has actual or constructive knowledge. There was in 
fact no transaction between the Ministry and the purchasers, but 
there would have been a transaction (the repaymemt of the com- 
pensation) if the representation had been made with proper care— 
that is the essence of the damage suffered. The Ministry were 
known to the defendants in that their charge had been entered on 
the register, but still the defendants did not have the very trans- 
action in mind at the time of making the representation as required 
by Denning L.J.’s judgment in Candler v. Crane, Christmas. How- 
ever, the defendants cannot rely on an absence of knowledge 
occasioned by their own negligence. Thus it is enough that they 
ought reasonably to have known of the very transaction and the 
damage lies in the absence or failure of this transaction. Support 
for such a Hmitation may be gleaned from that part of Salmon 
L.J.’s judgment where he points out that in cases where section 
17 (8) of the Land Charges Act 1925 does not apply a purchaser 
who relies on a negligently granted clear certificate would be able 
to recover. He concludes that as an incumbrancer is just as fore- 
seeable as a purchaser it would be absurd if the former could not 
recover where section 17 (8) does apply. Similarly, Cross L.J. 
considers that the negligent marine hydrographer will not be Hable 
unless his chart is provided for an identified person.” Further, 
although Lord Denning states the duty very widely, it appears 
from his judgment in 8S.C.M. v. Whittall that he considers that the 
reason for absence of liability for purely financial loss is ‘ not 
because there is no duty . . . but because the damage is too 
remote.” = Thus he may be taken to allow of limitations intro- 
duced in the resolution of the remoteness issue. However, it must 


ee oe a 308-200 ; [1970] 1 All E.B. at p. 1019. 


as Toid. ak p 7900, 1088. 
n [1970] 3 All R.R. %5, 251. 
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be emphasised that none of this is explicit in the judgments in 
Sharp: one is forced to conjecture. 

What are the possible consequences for the straight-forward 
Hedley Byrne tort? Do we need to search for the elements of a 
special relationship any longer, or are they merely part of the 
evidence of reasonable foreseeability of loss? It is interesting that 
Sharp does not in any way depend on reliance on the certificate by 
the purchasers. The Ministry’s loss was suffered the moment the 
clear certificate, conclusive in favour of a purchaser by virtue of 
section 17 (8), was issued. It could not have made any difference 
even if the purchaser knew all about the previous payment of 
compensation or had never looked at the certificate. Nor is there 
any word of reliance in the case—what matters is foreseeability of 
loss flowing from the misstatement. And what effect can a dis- 
claimer of responsibility have? Presumably none so far as a plaintiff 
m the position of the Ministry in Sharp who has no knowledge of 
it is concerned, unless it is strong enough to destroy the foresee- 
ability of damage. But how far could this affect the two-party 
situation ? 


The effect on other torts 


If Sharp is held to have introduced a duty whose scope is based 
solely on foreseeability it will have a devastating effect on those 
torts which already deal with statements to A causing loss to B, 
t.e. defamation, injurious falsehood and passing off. If the decision 
is subject to the limitation I have suggested then the effect will be 
narrower, but nonetheless important. The difference in effect is 
another argument for a restriction of liability, though not one 
apparently considered by the Court of Appeal.?* 

Defamation involves the publication of false statements or 
opinions to person(s) other than the plaintiff. If Sharp introduces 
liability wherever financial loss is foreseeable it will have taken over 
a large part of the field. It is true that defamation may be com- 
mitted unintentionally and that in some cases it is unnecessary to 
prove actual damage, but cases involving no negligence and no 
provable damage are a small proportion of the whole. Some at 
present protected by the various defences to defamation may find 
themselves lable. Presumably absolute privilege will be a defence 
to an action in negligence, but could qualified privilege or fair 
comment be? It has always been the rule that malice defeats these 
two defences. The effect of Sharp may be to impose liability in 
similar circumstances where there is merely lack of reasonable care. 
As the existing law is supposed to represent the balance between 


28 The decision of the Privy Council ın Mutual Life and Citizens’ Assurance 
Oo. Lid. v. Hvatt [1971] 2 W.L.R. 28 (see infra, p. 828 for details) may 
introduce oe oe in prer the pua I discuss tho 
defendant will have © making re n a part of his 
business and/or will heve a financial interest in the transaction. 
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the right of free spesch and the right to social and financial security 
such a development must be viewed with comcern and certainly 
should not be brought about by a mere side-wind. A far more 
satisfactory result is reached by kmiting Sharp. There will then 
only be lability in those few cases where the defendant has a 
transaction in mind, the most likely situations being those that at 
present give rise to qualified privilege. The obvious example is the 
neghgent writing of a reference to a prospective employer which 
results in a failure to get the job and consequent financial loss. The 
imposition of a duty of reasonable care m such circumstances seems 


Similarly, the tort of injurious falsehood involves statements 
made to A disparaging B, his goods or his title to them with malce 
or some indirect motive. And again a wide interpretation of Sharp 
would make a great difference. In particular, the present confusion 
as to precisely what ‘“ malice ” is would be avoided, and liability 
would also extend to false statements about the defendant’s own 
goods, providing that foreseeable damage to the plaintiff could be 
proved.** If one limits Sharp to particular known transactions it 
is less potent, for the typical injurious falsehood is addressed to 
the public at large, though in the occasional case such as Alcott v. 
Millar’s Karri and Jarrah Forests Lid.*" the falsehood is in relation 
to a particular contract. 

It seems that Sharp will have Htthe effect on those cases estab- 
lished as being within the tort of passing off (representing that one’s 
goods are the plaintiff’s), but may provide a way of imposing 
liability in cases at present on the borderline of the tort. It might 
deal with the man who falsely alleges that his goods have a quality 
possessed by the plaintiff’s, which according to Cambridge Univer- 
sity Press v. University Tutorial Press™ is not passing off. In 
that case the plaintiffs published the set book for an examination. 
The defendant booksellers, when asked by customers for the set 
book for the examination sold them a different edition published 
by themselves. Maugham J. held that as there was no possibility 
of anyone’s thinking that the defendant’s goods were the plamtif’s 
—the editions were clearly different—there was no passing off. 
Here there would be liability under the narrow ratio of Sharp, for 
at each sale of the offending edition there is a particular transaction 
—a sale of the plaintiff’s edition to the particular customer—in. 
mind, and there is clearly negligence in fact. Once again the wider 
ratio would make far greater extensions, possibly to include the 
inverse passing-off situation,” cashing-in on advertising by using 
the plaintiff’s trademark on goods in a different area of commerce,** 


2 In the U.S.A. s. 48 (a) of the Lanham Trademark Act 1946 provides a 
civil right of action for anyone injured by the use of false descriptions of 


aor in interstate ; 

27 ) 91 L.T. TÆ (0.A,). as (1926) 45 R.P.C. 885. 
2 Bee International Naws Service v. Associated Pross, 248 U.S. 215 (1918). 
20 Seo Lyons Maid Ltd. v. Trebor Ltd. [1967] B.P.C. 228. 
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appropriation of a person’s sponsorship value’! and other situa- 
tions at present outside the tort of passing off. I should welcome 
some of these extenstons being made, but they should come by a 
reasoned change, not by an accidental synthesis imported from 
another branch of the law. 


Conclusion 


The precise scope and effect of the decision in Sharp’s case 
cannot be known until we see how it is treated in subsequent cases. 
At presem its effect is indeterminate, and that is the crux of my 
objection to the treatment of the case by the Court of Appeal. The 
rules laid down are stated in remarkably vague and curt terms, and 
without any reasoned discussion as to their value in the law of 
neghgence or as to their effect in other areas of law. One is left 
with an almost undefined liability, arguably but uncertainly limited 
by the particular facts of Sharp, and having fundamental effects on 
the law of liability for misstatements. Perhaps it is significant that 
none of their lordships felt the need to mention the famous dictum 
of Cardozo C.J. in Uliramares Corporation v. Touche, Niven & 
Co.** about liability ‘‘ in an indeterminate amount for an indeter- 
minate time to an indeterminate class.” 

Jons MxrsuEr. 


HONESTLY THE Best Pouicy? 


S.C.M. (U.K.) Lid. v. W. J. Whittall & Son Ltd.) seems to have 
implications beyond the question of liability in negligence for 
economic loss. Lord Denning M.R., so long the most active “ plain- 
tiffs’ man,” has changed his position; whether for the better this 
writer remains sceptical. 

Whilst engaged in rebuilding a factory wall,’ a servant of the 
defendant building contractors carelessly cut into the electricity 
board’s 11,000 volt cable which supplied several local factories. 
The resulting power cut lasted 7 hours and 17 minutes, but S.C.M.’s 
production was interrupted for a whole day, as molten materials 
in their machines solidified, damaging some parts beyond repar. A 
day’s production means a day’s profit and it was largely as a result 
of “ good strategy ’?* on the part of S.C.M.’s counsel that they 
succeeding in establishing, as a preliminary point, that such eco- 
nomic logs was recoverable. Had they argued that economic loss 
was recoverable if it was reasonably foreseeable, they would not 


allow a limited evasion of the privity rule, 6.g., the septa 1 apa Sanep 
suing the solicttor who drafts Saget a Tted gi 
fails. See Brakanja v. Irving, 40 Cal. (2d) 64 058); Lucas v. Hamm, 56 
Cal. (2d) 588 (1961); (1068) 75 Herv.L.B. 620. i 
RORA VE Sb À.) Lord Denning M.R., Wi d Buck] 

] 8 -R, 245 (0.A.); : inp an ey L.JJ. 
aer o a T Goa Per Lord Dennmg at p. 48B. 
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have succeeded *; but their claim was confined * to that loss of 
profits which was consequential, not simply on the power cut, but 
on damage to the machinery. By this stratagem, the only obstacle 
to recovery was the principle stated by Widgery J. that a plaintiff 
“« cannot recover if the act or omission did not directly injure, 
or at least threaten directly to injure,* the plaintiff’s person or 


property. 97 

The expression “ direct ’’ is ambiguous.* Lawton J., in the 
British Celanese case, took it to mean “ by the operation of the 
laws of; nature, without any human imtervention.’”?® Arguably, 
in Re Polemis it simply means causally connected, whether or not 
the chain of causation involves acts other than those of the 
defendant.'° Either view would have meant success for 8.C.M. But 
the defendants argued that by ‘‘ drect” Widgery J. meant 
‘‘ immediate,” as damage in trespass must be “‘ direct,” ™ and that 
the British Celanese case was wrongly decided. Referring to Home 
Office v. Dorset Yacht Co. Ltd., the court unanimously rejected 
such a limitation on liabikty for negligence.” 


4 Buckley L.J. would probably have ibaa trom ree 2681G-262D) as 
would Thesiger J. (seo, at first mstance, [1970 417, 494-485). 
5 As far ss economic loss was concerned; they aad fee the agal 


machinery, 

6 Lord uses a similar notion when d with Morrison Steamship 
Co. Ltd. v. The Greystoke Castle (Jar 3go ENET) L irk 947] A.O. 285. Hoonomic 
loss is recoverable in euch a case laintiff suffers samething 
" analogous to an (see [1970] 8 All B.B. 252A). 

T Weller & Oo. v. Foot and Mouth Diseases Researoh Institutes [1965] 8 All 
E.R. 560, Saal (amchesta added). 

* On the facts of Weller's onse there was no need to resolve the embiguity ss 
there was no damage to Bee also Hart and Honoré, Causation 
in the Law, pp. 165-166, where > expression is rejected as unhelpful. 

® British Oclansss Lid. v. A. H. Hunt (0 ) Ltd, [1900] 2 AH B.R. 
12.59, 1259G. See also iger J. at [1970] 2 All E.B. £35F. 

10 Be Polomis and. Farnese, ithy d Oo, Ltd. [1921] 8 K.B. 560, as applied 
v. Potnters Servioss Ltd. 2 All B.R. 807, 810G. 
Stansbis v. Troman | 1 All B.B. 09. Lord D himseH 

wok "ea view in Australian Shépping Comenssion v. Green [1971] 

1 B.R. 858 

6.g., Perera V. Bhs os [1958] 1 All B.R. 1100 (C.A.), where aba Nv off 

the plaintiff's electricity supply was held not to be a trespass (eee 

B M. p. e In the unlikely event of Lord 

Cooper ] 2 All B 029, 982G) j confining ” 

harm trespass being combined with Plowman 'B 

view in Langbrook Properties Ltd. v. Surrey 0.0. (1900] 8 All E.R. 14%, 

14400) that there is no duty to arid doing carelessly wha the law does not 

rohibit doing intentionally (which was en paige Fil EE ma in 9.0.M. V. 

Whittell at itetions on liability for 

consequenti iom thu ions for_which the defendant argued Tho imitation 


a 
y e 


was not always + in ; og., it was said Case of Thorns 
(1468), as reported in ise Raym. 467, "I have land through which a 
river runs to your mill, and I lop the fallows growing upon the riverside, 
which accidentally the water 50 as mill is hindered, an action 
lies." In 1901 the Oourt of Mississippi, in Owe v. Breslend, 


ed a trespass action by a contractor whose maintenance 
contract was made more onerous by the defendant’s negligence. 
12 [1970] 3 All H.R. 
13 Bee Lord Denning at p. 251D-F, Winn L.J. at p. 28B and Buckley LJ. at 
p. 268D. 


$ 
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Although liabihty was thus perhaps extended, neither Lord 
Denning nor Winn L.J. admitted the broad principle that economic 
loss is recoverable if it is foreseeable. In Candler v. Crane, Christ- 
mas & Co., Denning L.J. (as he then was) could ‘ not think that 
hability depended on the nature of the damage ” '* and castigated 
“ the timorous souls who were fearful of allowing a new cause of 
action.” ** In the present case he felt the need for a limit, both 
narrower and clearer than the foreseeability test could provide, 
even though, in dealing with cases *’ conflicting with his new prin- 
ciple, he was confident of the judicial ability to deal with imprecise 
tests. ‘* We may not be able to draw the line with precision, but 
we can always say on which side of it any particular case falls.” 1° 
Buckley L.J. and Thesiger J.” would happily accept the vague 
foresight test as a tool for the consideration of economic loss as it 
is normally accepted elsewhere in negligence.?° Lord Denning and 
Winn L.J. shared Widgery J.’s fears of a multiplicity of actions ™ 
and a clear limit became, for them, essential. 

The quasi-trespass limitation had provided the first clear stop- 
ping place. Lord Denning and Winn L.J. simply moved to the 
next: there is no Habikty for economic loss ** which is not itself 
consequential on foreseeable physical injury or damage to pro- 
perty.” ° They took this view despite Lord Devlin’s observations 
in Hedley Byrne ® and despite Lord Denning’s realisation that, 
logically, ability ‘‘ should not depend on the chance whether 
material damage was done as well.” ** In Hedley Byrne, Lord 
Devlin was careful not to go beyond the limits of “ a relationship 
that is equivalent to contract.” >% Lord Denning regarded the 
misrepresentation situation as an ‘‘ exceptional ” case, where the 
“ plaintiff suffers economic loss only but it is the immediate— 
almost . . . the intended—consequence ” of the negligence **; the 
potential number of plaintiffs is thus limited as in contract. 

These fears alone would not deter a ** bold spirit,” 2” but there 


EE es A een Coteau Sis porni were obia dicia; see 


Lord D at p. M8B-BE and Winn L.J. at p. 258B. 
1s [1951] 1 AU B.B. 428, 488A, 16 Ibid. 482D. 
17 Dote 6 above. 18 AL D. 20D. 
19 Bee note 4 above. Lord Reid hes, in another context, referred to “'ihe 


perennial fallacy that because something cannot be cut and dried or nicely 
hed or measured therefore if does not exist” (Ridge v. Baldwin 
] A.C. 40, 
20 deed the normal objective of reform in this branch of the law has been 
to broaden the scope of the test's application; see Atiyah, Accidents, Oom- 
4454465, 


cage Seats tans E 

21 Lord chet F and Winn LJ. at p. 287G. Buckley L.J. 
thought the n of posible plaintif sight atog tho queetion; ee 
9694-0 and note 88 below 22 Winn LJ. at D. 2885. 

33 “ The interposition of the ph SUT A a o maka a ae pf 
principle. I osn find neither nor commonsense The line 
18 not drawn on any intelligi * panel Hedin Byrne. å O. Lid. v. 
Heller & Partners Ltd. [ ] 2 575 

H At p. ASF. 25 [1968] 2 AU H.R. 611D., 


as At 251H. See also Buckley LJ. at p. 2858H. 
21 J] 1 All E.R. 4828. 
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are other factors at work. The Privy Council have recently 
severely limited the scope of Hedley Byrne; unless the defendant 
“ carries on the business or profession of giving advice . . . he can- 
not be reasonably held to have accepted the responsibility of con- 
forming to a standard of skill of which he was unaware, simply 
because he answers the inquiry with knowledge that the advisee 
intends to rely on his answer.” * Here, Hke Lord Denning, the 
majority reject the fiction of foreseeabilty and with it the whole 
idea of fault as a basis for the extension of liability. Instead the 
question seems to be ‘* who, as between the plaintiff and defendant, 
can more reasonably be expected to cover (whether by insurance 
or otherwise) the risk of the accident in question.” ** The mek in 
S.C.M. v. Whittall “ should be borne by the whole community 
rather than on one pair of shoulders, i.e. on one contractor who 
may, or may not, be insured against the risk.” °° 

Certainly such accidents ‘f may occur by mischance as well as 
by negligence ’’ and the prudent factory owner can insure and 
spread the loss **; but this seems to be an argument against any 
liability for loss of profits m such a case and is not affected by the 
chance that the lost profits are ‘* parasitic ’? upon material damage. 
Lord Denning himself says, ‘“ There is not much logic in this, but 
still it is the law.” ** Logically, a complete bar to such actions 
would be more acceptable *; legally, it would have mvolved over- 
ruling the British Celanese case. As it is, we have a curious amal- 
gam with economic loss recoverable if it is foreseeable and parasitic 
upon material damage. 

Nor is it only businesses that suffer economic loss. The employee 
who suffers economically because his employer is injured cannot 
recover, for this falls within the principle in Bennetts’ case *4 which 


238 Lord Diplock in Mutual Life and Citisens' Assurance Oo. Lid. v. Evatt, 
The Times, November 17, 0. Now reported in [1971] 1 All B.R. 150, 
1590. To eliminate reliance and hence fault from the question gives the adviser 
a licence to be careless when going beyond his *‘ insured ’’ fonction. This may 
well be undesirable in the misrepresentation situation. Note that Lords Reid 
and Morris dissented, adopting a similar view to that in W. B. Anderson 4 
Sons Lid. V. Rhodes (Liwerpool) Ltd. [1967] 2 All B.B. 850. But ss per 
Lord Diplock at [1971] 1 All B.B. 16lo. 

7 Tew Com. No. 8: Civil Liabtht Ae ta ce sand Activities, 

11, Mr. suggests, at 0) ow 1155-1156, that 
Diplook’s attendance at the Law Commission's seminar influenced his view 
of this case; see also para. 19, note 48. Professor Atiyah also attended the 
seminar. 

30 At p. 2508. Lord Denning was not at the seminar but was perhaps influenced 
by Professor Atiyeh's article in (1967) 83 L.Q.R, Fi 

31 Lord Denning st p. 20D. Ho hes no action o electricity board in 
contract; roe Willmore Y. Sesboard [1957] 2 Lloyd's Bep 8975. 

32 At p. WOE. 

33 In Accidents, ie hie p r A ee ee ee 
tha’ the practice of ls so wid thas ng bandi 
would bo cates by the “eboliice 6 tort actions damage to tangible 
property. 6 foro to eoan property: Bee also p. 818 and his ent 
that we should concentrate on the more substantial claims (pp. 85—88). 

34 Remourquage à Hélioe S.A. v. Bennetts [1911] 1 K.B. 248. 
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Lord Denning endorsed. Economic loss is simply ‘‘ too remote to 
be a head of damage.” ™ Such a plaintiff must normally be satis- 
fled wrth social security.’* 

In Malcolm v. Broadhurst *" the plaintiff and her husband/ 
employer were both injured and the plaintiff claimed, inter alia, 
for loss of the advantageous employment, which, because of his 
injuries in the accident, her husband could no longer provide. As 
this was unforeseeable loss, recovery would, in Geoffrey Lane J.’s 
view, have necessitated “‘ an unwarrantable extension’? of the 
egeshell-skull rule.” ** Lord Denning would have agreed, but not 
out of any regard for the fault principle. 

To allocate risks according to insurance factors is not unknown 
in our law,” but such cases have usually involved the imposition 
of liability without fault.*° The new corollary, ‘ no liability despite 
fault,’’ is quite another thing and is difficult to justify unless the 
plaintiff is a suitable risk-bearer, or his interest too insignificant to 
be worthy of protection.“ 

A remedy for foreseeable economic loss would not look out of 
place alongside actions under the Fatal Accidents Acts or the 
sometimes very generous protection of the reputation afforded by 
the law of defamation.“ One could, at one time, have imagined 
Lord Denning giving force to such an idea; now it seems improb- 
able. Perhaps one should regard the difficulties here discussed as 
the price that must be paid for a generally more efficacious system 
of compensation, especially for personal injuries? In a compara- 
tively civilised society we can afford to hesitate before restricting 
the availability of remedies; other jurisdictions are contemplating 


35 See pp. 2507-2510. Ironically, in view of has part in establishing the ‘‘ risk 
principle,’’ he seems to tolerate ‘‘ negligence in the air.” 

36 See Accidents, O ation and the Law, pp. 810-818. Personal insurance 
against this kind risk is not at all widespread. 

a7 [1970] & All E.R. 508. 

8 Ibid. ab p. 5IAB-H. In such a case Professor Atiyah might be prepared to 
allow an action for economio loss even though it is not causally connected 
with the plaintiff's personal injury. He wonld justify what is, in the 
aan ona terms remoteness of damage, an untidy s backwards 
beyond Re Polewws, by the desirability of channelling a collection of claims 

h one plaintiff to the defendant Tisk-bearer; see at 88 L.Q.R. 248, 
eu 


-A 


S74. It is still diffouli to see why the plaintiff should enly become the 
more suitable riak-bearer when there is no material damage 

39 6.9., Donaghsy v. Boulton & Paul Ltd. [1967] 9 All B.R. 1014. 

a ea ae E D a Commission’s seminar; sse note 


t1 See note 8B above and Friedmann, Law in a Ohanging Sovisty (Pelican ed.) 
pp. 124-125 and 72-75. 

42 Professor Millner argues thet the interpretation of intention in the economic 
torts brings them very olose to negligence; sea Ne Chere a MoTo Tou, 
p. 1%. There are, of course, other À casos that might | ve added fual to such 
a fire; e.g., Rose v. Miles (1815) 4 M. & 8. 101, w the plaintiff recovered 
economic loss in public nuisance, caused by the obstruction of a public water- 
way. However, fawn and waterways often provide exceptions. See also 
Friedmann, op. œit., p. 76. 
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legislation “; Professor Atiyah has requested a Royal Commis- 
sion.“ After S.C.M. v. Whittall, it seems that we need thorough- 
going parliamentary action, not because our judges are inactive, 
but because the problem is too complex to be dealt with adequately 
by the necessarily piecemeal techniques of judicial legislation. 

Max WEAVER. 


A MAGIE IN THE Wiwprsngss: Hrpiry BYRNE CONSIDERED 


In an earlier volume of this Review + a commentator suggested that 
by its radical reappraisal of the duty of care with respect to mis- 
representations in Hedley Byrne and Co, Lid. v. Heller and Part- 
ners Ltd.? the House of Lords, like Carlyle, had ‘‘ led people out 
into the wilderness and left them there.” But any hopes that the 
Privy Council in refusing relief in the latest case, Mutual Life 
Limited v. Evatt? might lay down clear limitations, seem to have 
been disappointed. 

The issue was decided on a demurrer entered under the New 
South Wales system of pleading, alleging that the plaintiff’s allega- 
tions of fact did not disclose a cause of action. This demurrer was 
dismissed by both the Supreme Court of New South Wales and 
the High Court of Australia but the Privy Council allowed the 
appeal by a bare majority.‘ The plaintiff’s allegations were: that 
he was a policy-holder m the defendant insurance company; that 
he inquired of the defendant whether or not a third company, 
‘ Palmer,” in which the plaintiff had invested and was considering 
making further investments, was fimancially sound; that he had 
known that the defendant and Palmer were subsidiaries of the same 
parent company, known that this gave the defendant access to 
better information on their soundness than was available to him- 
self, and known that the defendant had officers capable of forming 
a reliable judgment on the matter on the basis of such information ; 


43 See the discussion of New Zealand's Royal Commission Report at (1968) al 
44 Ths Times, July 5, 1000; discussed at (1968) 119 New L.J. 688, 727, 784, 
take 


pà 


Stevens (1064) 27 M.L.B. 1%, 141 but of. note 832. 

1964] A.C. 465. Most of the ceses on this issue since 1064 favour plaintiffs: 
v. Oremp [1964] 1 Q.B. 588 (e personal injuries case); W. B. Anderson 

and Son Lid. v. Rhodes (Liverpool) Ltd. 9 All B.R. 850; Ministry 





of H and Looal V, 1970] 2 Q.B. %8 (0.A.); 

sman v. J. Ralph Moss Ltd. [1970] 1 Lloyd's 818 (0.A.). Some cases 
have excluded Hedley Byrne liability on iti polog poma Rondel 
v. Worsley [1960] 1 A.C. 191; v. Prior Ae BR. 685 (0.A.), 
reversed on other grounds [1970] W.L.B. 202 


; Ministry of Munn 
and Looal Government v. Sharp [1970] 2 Q.B. 228, see Mesher, p. 817, 


e 


f the three members of the Boerd who had also participated in the Hedley 
Byrne decision only Lord Hodson favoured the majority view. Lord Bei 
and Lord Morris dissented. 
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however, he admitted that at the time of the inquiry he knew that 
the defendant was not in actual possession of this information; the 
defendant company had negligently advised him without disclaimer, 
knowing that he intended to rely on this advice; he had done so 
and suffered financial loss in consequence.“ 

Lord Diplock pointed out that, under the Common Law Pro- 
cedure Acts 1852-1862 system of pleading, it was incumbent upon 
the plaintiff to plead facts which in and of themselves would, if 
proven, suffice to found a duty of care. The issue on demurrer was 
thus different from that on an application to strike out a statement 
of claim in England today, when the question would be ** whether 
it would be open to the plaintiffs upon the pleadings to prove facts 
at the trial which would constitute a cause of action.” * But this 
account of the facts probably has to be supplemented m two 
respects. The advice had been requested and received by the plain- 
tiff on different occasions; since he knew at the time of the request 
that the defendants did not have the information on which he 
claimed to rely, he must presumably have recerved the advice sub- 
sequently ’ in the belief that the information had been obtained; 
more important, the advice seems to have been given on a ** busi- 
ness occasion,’’ or ** in the course of business.’’ * 

The majority took the view that the negligent gratuitous giver 
of advice or information * could only be subject to a duty of care 
where either the advice was both given “‘ in the ordinary course 
of the adviser’s business or profession ” 1° and was of the kind 
which required some special akill which the recipient of the advice 
knew the adviser claimed to have because he engaged in that 
business or profession,’’ or where the advice was given with an 
undertaking to take such special care. Otherwise there was no 
duty of care, only a duty to be honest—+.e. a duty not to be 
fraudulent within the very narrow conditions of Derry v. Peek.” 


s [1071] 2 W.L.R. 28, 236, 27, 88; Sg a e enoe, of course, 
(+ ponte uty and wes not material 


Te Te sta tae papi el cet uated We 1968, 
18, 7, 18. Of. Bapor of the. Connie on Injuries Litigation 
ey ae ae) Ge to set out 
all al haste necessary to success, though nos the evidence prove them " 
(emphams added). See especially para. 240 ' fact thas this is not done] 
ip no oriticism of of the Bar, but may be of Bench.” 
T Otherwise the s reliance could clearly have been unreasonable, as 
to the effect which soe [1971] 8 WLR. 98, 31. Of. Hedley Byrne v. 
Heller [1964] A.O. 465, 486, 487, 508, 614, 587 
"be iaferred from the silage minaci oe shy stow bai this ailà 
be inferred fro allegation that ‘‘ the company ° had given the advice; 


they were ‘‘ unable to see how a com can au the giving of advice 
otherwise than as part of its business ities °’: [1971] 2 W.L.B. 28, 88. 
The majority made no clear finding on this point but held re “ [the] 


corporate character of the defendant... may be ignored ': ibid. at p. 34. 
Ne onata) distinction Gould be drawn. beween“ tommaben " and advice ” 
in this field: [1971] 2 W.L.R. 28, 29. 
10 ] 2 W.L.B. 28, 2. 11 Ibid, at pp. 28, 2. 
2a . at p. 82. 13 (1889) 14 App.Oas. 887 (H.L.(B)). 


880 THE MODERN LAW REVEW VoL. 84 


Here the defendants had undertaken to give advice which required 
skill, but they had no such skill and, accordingly, they owed no 
duty to give the advice 

The minority agreed that no duty beyond the duty to give an 
honest answer can arise when advice is given ‘* casually or in a 
social context,” 14 but was not prepared to admit that liability 
could only arise when advice was given in a professional context. 
However in the present case the ‘‘ appropriate ”?” question ** was 
whether the advice had been given in a professional context, 
which it had been, since the advice was alleged to have been given 
by the company and thus, unless ultra vires the company, must 
have been given within the scope of its business.** This, im the 
minority view, was sufficient to found the duty. 

The majority’s insistence that the advice must both be given 
on a business occasion and also be of a kind which it was the 
adviser’s business to give was based on both principle and authority. 
No man has a duty to act, and one who chooses to act gratuitously 
on behalf of another will not be required to act with appropriate 
care unless either he has a professional skill or he undertakes to act 
with such skill. Here the act undertaken required special skill, was 
done gratuitously, and there was no such undertaking. But in 
Shiells v. Blackburne, the case relied upon for this proposition, Lord 
Loughborough said **... if a man gratuitously undertakes to do 
a thing to the best of his skill where his situation or profession is 
such as imply skill, an omission of that skill is imputable to him as 
gross negligence,” 1 and all the judges clearly agreed that had gross 
negligence been shown the defendant would have been liable.!* 
Again in Wilkinson v. Coverdale ™ a gratuitous undertaking by the 
defendant vendor of a house to obtain insurance cover for the 
plaintiff purchaser was held to impose a duty of care, though the 
plaintiff failed on the facta. 

Lord Diplock, speaking for the majority, argued that here the 
advice requested was financial advice which falls within a field 
calling for special skill, that a clear standard was needed and not 
merely a requirement that he should do his honest best, ‘‘ for in 
the law of neghgence standards of care are always objective.” 7° 


14 [1971] 2 W.L.B. 86. Cf. Hedley Byrns d Oo. Lid. v. Heller and Partners 
a [1964] A.C. 465, 510, 680. Approving Fish v. Kelly (1864) 17 O.B.(a.8.) 


18 Appropriate here, perhaps, because no reasonable man would rely on such 

vice given other than in a business context. 

16 [1971] 2 W.L.R. 86, 87. But see note 8, supra. No t based on 
vicarious liability com ia to) tek taepa Gu Wo Rodnina Bone A. 
Rhodes [1967] 2 All E.R. 850 was made, 

17 (1789) 1 H.Bl. 158, 162 (emphasis added). 

18 F err in H Byrns Oo. Ltd, v. Heller and Partners Lid. [1964] 

495, 510, 526-527, 587-588. 


19 1708) 1 hep. T5. _ Approved in Hedley Byrne's case (sk ea 
588. Of. I Product Go. v. Bria RCo. BU NY. 891 
(1927) (O.A.), cart. denied, 875 U.S. 527, 48 8.Cé. 20, 72 L.Ed. 408. 


20 9 W.L.R. 28, 80. H Case [1064] A.C, 465, 486. But 
Le r WOT) i ary LB, eee ee 
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Since no objective standard suitable to the position of persons in 
the position of the defendants could be discovered, no duty whatever 
should be imposed on them beyond the duty to act honestly. But 
the law of negligence may well require different standards of skill 
in the same activity from persons with different qualifications,” 
and the criterion is not what the defendant’s skill is, but what the 
reasonable plaintiff may justifiably expect and reasonably rely 
upon.™ Ifa blind man is carelessly advised that it is safe to cross 
a street, may the defendant claim that he was short-sighted himself 
and could not make out the approaching traffic, or even that the 
advice was not asked of him in a business capacity? 

But if the test of reasonable reliance * is rejected as providing 
“a general conception of relations giving rise to a duty of care 
in this feld ’’ and as giving the fairest and most flexible content 
to the “‘ special relationship ’’ * required, and if Lord Atkin’s 
broad neighbour principle is to be considered irrelevant,?*> what 
indications of the future range of the duty of care in this field does 
the Privy Council give us? 


l. The skilled defendant giving advice requiring skill 

First, the Board clearly lays down that if the representor is a 
man with a particular skill and the representation falls within the 
range of his skill the duty of care will normally be owed. The 
majority held that this proposition was sufficient to explain all 
the decided cases. It is well established that it will apply to 
bankers,** and accountants, surveyors, valuers and analysts,?’ 


21 6.g., from a jeweller as a opposed to a Fellow of the Royal College of 
al gre Phillips v. ee ee eee a en 


gonane] or as mae Challand v. Bell 
(1950) 18 D.L.R. 2%d 150; Biot. G GEN 1 W.L.B. 1776, 1784. Bee 

to The Lady Cron a] Doe wok 
085 0.A.). For e strong case, see 
ee 107 N. 3a ao (Lal) (Sup.Ot.Minn.) See too Seavey, 

ad [1971] 2 W.L.R. Ba 87—88. 
33 Seo Hedley Byra 4 Oo. Ltd. v. Heller and Partners Ltd. [1964] A.C. 465, 
526, 581-888. 

34 Ibid. at pp. 485, 505-509, 515, 580 and cases there cited. Cf. Dorset 
Yacht Co. Ltd. v, Home Offics S t19704 2 W.L.B. 1140, 1177, contre, 1146, 


ge 

13 Bee Hedley Byrne d Oo. Lid. v Heller and Partners Lid. [1964] A.O. 465, 
SE Baid at p, 4, Toni Pare, p, 590, onim Lonis and 
pee Lord Devlin was non-committal st 5234-525. Cf. 
sor Be rump [1964] 1 Q.B. 588, 500, 566-587, Se ol aA 

Government v. Sharp [1970] 2 Q.B. 298, 268, 278, 2 

a ae A where the O.A., unanimously 
fis aes Does Bee ages PA e 
r rod a mas cied in 
eae ut not mentioned in a dais 0 7B, A son d Sons 

v. Rhodes [1967] 2 All E.R. 850 al 

cone 4 Co. Ltd. v. Heller and Partners Ltd. [1964] A.O. 465, 402, 
sxplaining Robinson v. National Bank of Scotland [1916] 8.0. 
(at) 15, Goad y anadian I Bank of tanked elo D.L.ER. 
2d 199. Wood v. Martin's Bank [1959] 1 Q.B. pi Sey ’ relationship). 
27 Oandler vV. Ae i [1951] 2 K 164, 170-180; Cann v. 
Wilson (1888) 39 Ch.D. 89, both approved in Hedley Byrne's Case, supra at 
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insurance brokers,’ government employees,”® and it will probably 
be applied to doctors,*° architects °! and other men whose profession 
clearly requires skill and mvolves giving advice within the range 
of that skill. It may be that thus to limit the range of liability will 
have beneficial results in that it clearly defines both those who 
should insure and the range of representations which such insurance 
will need to cover.°? Furthermore, such a limitation offers the 
prospect of the law being developed in terms of a series of particu- 
lar duties being imposed upon particular classes of defendants 
according to their professional status? on the analogy of the 
** post-heroic ” ** stage in the development of the law of negligence 
before Donoghue v. Stevenson.?* 

On the other hand, as the minority pointed out, many kinds of 
advice, while requiring some skill, may nevertheless regularly be 
given by men of no particular qualification in the field and neverthe- 
less it may be eminently reasonable to expect representees to rely 
upon such advice. Indeed in matters of business and finance men 
of affairs may be quite adequately qualified to speak, whereas a 
professionally quahfled man, an accountant or perhaps a stock- 
broker with no knowledge of the particular matter in question, may 
not.** The insistence that the defendant have a special skill and 
that the representation require the exercise of that special skill is 
also probably inconsistent with Minister of Housing and Local 
Government v. Sharp,*" where Cross L.J. was of the view that the 
work on which the representation was based did not involve any 
** special skill,” ** and with dicta in the Hedley Byrne case itself,** 


Pp. 509, 580, 588. But see Lord Devlin’s refusal to accept any firm restrictions 


pp. "590-881, 
23 Osman v. J. Ralph Moss [1970] 1 Lloyd's Rep. 818 (C.A.). 
2 Windsor Motor Ltd. v. Tune Ba aes Rwer [1000] 4 D.L.R. (8d) 155 


(C.4., B.0.). Mt and Looal Government v. Sharp 07} 

$ Q.B. 28; [1970] BO, (AST) TAL Be NO. Sed quaere, ace 
30 Hedley Byrne å Co. Lid. v. Heller ond Partnors Lid, [1064] A.O. 485, 517. 
31 Clay v. Orum 


31 Of. Stevens (1964) 97 M.L.B. 121, 158. Policies covering lisbilty for 
ae ent advice are now more generally available, bub businesses ou the 
professions still aro ee ee 


33 ie. rep etias viet E sie ea goods im their custody, 
Dicer eal pag aya} Products Co. v. Ene 


w Ya NY. w1 

34 Bee Dorset Yacht Co. ee, Onis [1970] 2 W.L.B. 1140, 1146. 

25 [1998] A.C. 562 LL80). Buoh “ stabus ” liability might also, in theory, 
j io i light 


possibility 
aoe Byrne's Case [1964] A.O. 466. It 1s notable that the mejority later 
eleas reasserted that the categories of negligence are never closed, 
[1971] 2 W.L.B. 28, 35. 
s¢ [1971] 2 W.L.B. 98, 87. See too in perticolar H Byrne's Case 
[1964] A.O. 465, Tii where Lord Devlin expressly denies the correctness of 
wach & 
ar [1970] 2 Q.B. 933; eo ae W.L.B. 802. 
gt alia En E rd Denning M.R. thought the case came “'four 
square wil the ] les which are stated in Candler v. Crans, Christmas 
and Co.” [1959] 2 K.B. 164, 1704185, and did not notice this point; [1970] 
23 Q.B. 28, 968. Of. Anderson v. Rhodes [1987] 2 All E.B. 
39 [1064] A.O. 465, 488, 602-508, 514. 
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which Lord Diplock insisted must be read “ secundum subjectam 
materiam.” 4° Furthermore, the authority insisted upon as requir- 
ing this restrictive approach is explicable on other grounds,“ and 
since the question of standard of care is essentially a question of 
fact, namely, what was reasonable in all the circumstances,** any 
argument that it is impossible to elucidate a clear standard of care 
for persons like the defendant and therefore it would be wrong to 
impose a duty upon him at all, seems, with respect, to be putting 
the cart before the horse; it may indeed be that since the question 
of standard of care is one of fact this case is to be restricted to its 
own facts and read secundum subjectam materiam, in which case 
it will signify very little, there being very little material to be 
considered. 


2. Undertaking to exercise skill 


However the majority was prepared to admit that a duty of care 
in statements might also arise in a second type of case, where the 
representor had given an undertaking to give skilful advice. It is 
becoming established that, if this creates a duty,“ it is a quite 
separate reason for doing so and not merely an add¥iaonal require- 
ment where the case otherwise satisfies the first category.“ But 
here, as in Hedley Byrne’s case, it was suggested that such an 
undertaking could be implied.” Why, when the defendants know 
that the plaintiff intends to rely upon the representation, should 
this not be done? The majority took the old distmction between 
misfeasance and nonfeasance. The advice was gratuitous, so there 
was no duty to give #. How could there be a duty not to give 
It negligently? 4 But while the law may favour the Good 
Samaritan ‘’ it can hardly exempt him from a duty of care when, 
having undertaken the task, he makes matters worse,‘* and in many 
cases of careless misrepresentation the plaintiff will reasonably rely 


© [1971] 2 WB. 93, 89-88. Lord Reid and Lord Morns were unable to 
with this in ation of these , ibid. ab 88. 

41 Low Vv. Bouverte [1891] 8 Oh. 82. Bee [1971] 2 W.L.B. 81, 88-80. 

43 rie akre v. Haynes [1950] A.C, 748, a 759 (H.L.). 


gow O ion v. Mair [1048] A.O. 448, 457 (Hu. Be. 
48 Ay to which Reid and Morris bad somo doubte [1071] 9 WLR. 98, 88. 
#4 [1971] 2 W.L.R. 98, 82. Minister of Housing and Looal Government v. 


Sharp [1970] 2 W.L.R. 802, 815, 824-825, 856. There was no such 
und in Anderson v, Rhodes [1967] 2 All B.B. 850, 854. aa to which. 
ace below. 

45 [1964] A.C. 465, 486, 492, 520-580, 589. In the principal case the Board 
seems to have agreed that such an undert ht be construed from a 


course of ny. luon. 2 W.L.R. 38, 80, 
aie copion Tanh Men AELS: 145 ; "Marsh (1980) 66 L.Q.R. 90; of. 
ok Ba. 1 and 2, Kasapis v. Latmos Brothers 
S 3 Diorin #81 and cases cited supra notes 17, 19. 

4T ie The Toje Maru noro] 21, 

48 Rast Suffolk River es ‘Board v. Kent [1041] A.O. 74, 64-85, 102, 
104-105. See Restatement of Torts, 2d, e 928, 824. Marsalis v. La Salle 
(1957) 94 Bo.2d 190 (C.A.Le.). Eris R. Co. v. Stewart, 40 F.2d 855 t Cir. 
1980). The Og u oe Lioyd’s Rep. 257; [1970] 2 O.R. 487 (0.A.), 
Linden (1970) 48 . 541. 
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upon the defendant and thus not get alternative advice from else- 
where. It may well be that this was the case with Mr. Evatt. In 
any case, once the defendant has offered and acted upon that offer, 
there is much to be said for the view that any plaintiff who reason- 
ably relies upon that offer should recover.“* Why should not an 
undertaking to act with care, suficient to create the duty, be 
implied wherever the plaintiff reasonably relied upon the defend- 
ant’s representation? It may well be that it will be extremely 
difficult to prove that some defendants performed the duty negli- 
gently but the opportunity should still be given to the plamtiff to 
do s0.” 


8. Financial interest in the transaction 


Lord Diplock also admitted that there might be other grounds 
for the existence of a duty of care, such as ‘“‘ where the adviser has 
a financial interest in the transaction upon which he gives advice,” 
asin W. B. Anderson & Sons Ltd. v. Rhodes (Liverpool) Ltd.,* 
where the defendants acted’ as commission agents on behalf of the 
company they certified as credtt-worthy. This category may cover 
cases like De La Bere v. Pearson," where the offermg of advice 
improves the defendant’s business and goodwill, or where it is an 
integral part of the undertaking for which he was paid by another, 
as in Glanzer v. Shepherd,™ or where the actual advice in question 
was likely to create financial advantages for the representor, as in 
Derry v. Peek ™* and Anderson’s case." But clearly only a very 
immediate benef of this kind will, in the eyes of the majority in the 
principal case, be sufficient. For as the minority pointed out, it was 


49 Bee Skelton v. London North Western By. Co. (1867) L.R. 3 O.P. 681, 686, 
ee ee ee ee There are many 
American ceases in accord, 6.g., Kirby v. Brown, Wheslook, Harns, Vought 
and Co., 229 App.Div. 155, N.Y. . 255 (1990) (promise to bid at suction. 

of letter Sacer Sas but failure to make ıt. Held sufficient 
for ility.) See Prosser of Torts (8rd ed.), 880 ot s 

so The best answer to Lord Morris's reservations in Hedley È 's case 

sbould’'s ream nible hinka Got’ Of the de ‘What in al} the circumstances 


51 |1967] 3 Alb P 2 W.L.R. A 85. 
s2 1 T Byrns's case [19604] A.O. 465, 528. It is 
notable that the ue a relation ‘‘ equivalent to contract'’ might 
ground a duty, Sed Gee a ee ee te 
incipal case; of. W. B. Anderson and Sons v. Rhodes [1967] 2 All H.R. 


$3 983 N.Y. 286 (1022) (publio w . Ministry of Housing end Local 
Government v. Sharp [i910] 9 OB. . Of. Osman v. J. Ralph Moss 
1970] 1 Lloyd's Rep, 18 (0.A.), (insurance TER EEN the court held 
e broker lsa carii end tor: ot v. Stevens and 
gaua [198] 1 Q.B. 197. But of. Nocton v ord ve [1914] A.C. 
, H7. 
4 (1880) 14 Cas. 887. 
ss [ ] 2 E.R. 850. 
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very likely that the defendants gave such advice as this to retain 
or acquire goodwill.** Again, the outcome of the advice was that 
the plaintiff invested further in Palmers, a transaction which must 
have been of some remote and slight financial benefit to the 
defendants, who were members of the same group. 


4, Conclusion 

A Privy Council decision by a bare majority, on an ill-defined 
issue, based on very few facts, and conflicting with much that was 
said on the problem in Hedley Byrne’s case,” is a very unhelpful 
authority. Furthermore, in so far as the decision seems to require 
that, for a duty of care to be imposed upon business defendants, 
they must profess a particular skill and make a representation 
within the range of that skill, the decision seems retrogressive and 
not well adapted to modern business conditions. 


J. B. K. Rickrorp. 


DELEGATION AND ESTOPPEL IN ADMINISTRATIVE LAW 


Tue decision of the Court of Appeal in Lever (Finance) Lid. v. 
Westminster Corporation + appears to extend the kmited circum- 
stances in which a public authority may be estopped from exercis- 
ing a statutory power by virtue of undertakings given by its officers. 
At a more general level it is another case in the current trend of 
decisions protecting the individual from sustaining loss as a result 
of maladministration by public authorities. Their lordships’ judg- 
ments, although short, are not, however, altogether free from 
difficulty. 

The plaintiffs in the present case had obtained planning permis- 
sion from the defendant authority for the erection of fourteen 
houses. The plaintiffs’ architect subsequently found it desirable to 
vary the plan by moving the position of one of the proposed houses 
from forty feet to twenty-three feet away from existing neighbour- 
ing houses. Copies of the varied plan were submitted to the 
planning authority’s officer who had been deakng with the develop- 
ment of the plaintiffs’ site; m a subsequent telephone conversation 
with the officer the plaintiffs’ architect was told that the variations 
were not material and that no further planning permission was 
necessary. Unfortunately, however, the officer appeared to have 
mésiaid the file and he gave the assurance without having the 
relevant plans before him. He would otherwise have seen that the 


s0 [1071] 2 W.L.B. 28, 87. Of. Lord Devin in Hedley Byrne's case [1964] 
. 4.0. 465, 522, “Tt may often be meteria} to consider whether the adviser is 
acting purely out of good nature or whether he is geting his reward in 
ene a 
57 [1964] A.O. 465, osp. 486, 502-508, 514, 581. See too [1971] 2 W.L.R. 28, 8. 
] 8 Al B.E. 496. 
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changes were material. On the strength of the assurance, work was 
started on the houses without the plaintiffs’ submitting an applica- 
tion for planning approval to cover the variations from the original 
plan; but, apparently as a result of pressure from the occupiers 
of the adjacent houses, the authority’s planning officers advised that 
the plaintiffs should submit the varied plans for approval by the 
authority. Despite the recommendations of the planning officers 
and subsequent amendments made to the varied plans by the 
plaintiffs the planning committee refused permission for the varia- 
tions. Faced with the prospect of bearing the expense of demolish- 
ing houses in an advanced stage of completion, the plaintiffs applied 
to the court for a declaration that they were entitled to complete 
the development and for an injunction restraining the defendants 
from serving an enforcement notice on them. The defendants 
appealed from the grant of an interlocutory injunction in favour 
of the plaintiffs. 

The defendants’ argument was that Parliament had conferred 
the power to determine whether planning permission was necessary 
and, if it was, whether it should be granted, on the planning author- 
ity.” The authority could not, therefore, be bound as to its exercise 
of these powers by determinations of its officers, even though it 
had been common practice for the authority to entrust to its officers 
decisions as to whether a variation in a plan was so material as to 
constitute development and thus require planning permission. A 
developer who relied upon such assurances did so, counsel argued, 
at his peril. The Court of Appeal, however, unanimously dismissed 
the appeal, akhough the importance to the parties of an expeditious 
decision and the interlocutory nature of the proceedings may 
account for the rather brief analysis of the legal issues raised. 

A complcating feature of the case was that between the grant 
of the original permission and the determination by the officer 
that no further permission was necessary to cover the variations, 
the Town and Country Planning Act 1968 came into operation. 
Section 64 of this Act enables planning authorities to delegate to 
their officers their power to make determinations under the 1962 
Act. Sachs L.J. based bis decision on the ground that the practice 
of the authority, both before and after the commencement of the 
1968 Act, of allowing planning officers to make section 48 determina- 
tions, coupled with the power to delegate contained in section 64, 
const#uted an implied delegation no less than if there had been an 
expreas delegation. Section 64 provides that where a power has 
been delegated under the 1968 Act the decision of the officer is to be 


ea ae . . he may, slau 
Fart af AER planning permission, or without any such app tion 
apply to the local planning authority to determine that question." 
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treated for all purposes as a determination of the delegating 
authority. Sachs L.J. held that the requirement of section 64 (5) 
that the applicant must be notified in writing of the officer’s 
determination had been satisfied by the written record that each 
party had made of the telephone conversation.” Section 64 (8) (a) 
also requires that the delegation must be made to a named officer; 
short of holding the hmitations on the power to delegate directory 
and not mandatory,* it is odd to hold that a public authority may 
do by implication what it is not empowered to do expreasly. Lord 
Denning, with whose judgment Megaw L.J. concurred, rejected the 
solution adopted by Sachs L.J. on the ground that no notification 
of the decision had been given in writing to the plaintiffs.’ 
The Master of the Rolls based his decision on a broader principle: 
“ There are many matters which public authorities can now 
delegate to their officers. If an officer, acting within the scope 
of his ostensible authority, makes a representation on which 
another acts, then a public alga may be bound by i, 
Just as much as a private concern would be.’’ $ 


The precise scope of the principle upon which the majority decided 
is not altogether clear from the judgment of Lord Denning. It 
might be that, irrespective of any statutory power to delegate its 
functions, a public authority will be bound by a representation of 
its officer which a third party acts upon to his detriment, reasonably 
thinking that it is one which #t is within the scope of the authority 
of that officer to make. Alternatively, tt might be that a public 
authority is estopped from denying that there has been a valid 
delegation where a public authority has a statutory power to 
delegate which it has not expressly exercised and which is subject 
to procedural limitations that have not been observed, and a third 
party has relied to his detriment upon a representation which the 
officer would have had power to make had there been an express 
delegation. The significance of the 1968 Act to Lord Denning’s 
decision is not altogether clear, for he says both that public 
authorities now have wide powers of delegation—and here the only 
relevant power of delegation is that contained in section 64 ’—and 


3 The discrepancies between the panties’ recollection of what was said indicate 


the policy reasons underlying the requirement of a written notification of 
decision before the planning authority 1s bound, 
4 This ight have been a point worth purmuing in the judgments, of. the 
dictum Lord Penzance in Howard v. Bodi 2 P.D. 208, 211, 
“consider the importance of the provision has been di ed, and 
the relation of that provision to the general object intended ¢o be served by 


5 Contrast Lord Denning’s attitude to statutory ‘‘ technicalities’ in Wells v. 
ee wie toe s 
a » 500. 
Town and Country ie 1962, Sched, 3, P. I, para. 2, authorises 

= ees ee dalba ' it i 
ely unlikely that the courts would have held that the suthonty had an 


implied power to delegate completely to the officers its powers er s. 48. 
hig, would nean that aha Act restricted the power to delegate. 
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that the case cannot be decided on the 1968 Act because the delega- 
tion had not been made m the proper manner. On a narrow read- 
ing of the judgment he is deciding that where an authority has 
some statutory power to delegate—but it has not validly exercised 
that statutory power—then an officer to whom a delegation of the 
power could have been made can bind the authority whilst acting 
within the scope of his ostensible authority. This view of the 
Judgment is supported by the reference to Turquand’s case * and 
suggests its extension to a public authority so that outsiders should 
not be prejudiced by the failure of the public authority duly to 
delegate powers to the extent of the officer’s ostensible authority. 

It ts arguable, however, that the Master of the Rolls intended to 
formulate an even broader principle, for he- refers to the 1968 Act 
only at the end of this judgment, principally, it seems, to explam 
why he disagrees with Sachs L.J.’s disposition of the case on the 
basis of its provision for delegation. If this is right, then Lord 
Denning is taking his reasoning in Robertson v. Minister of Pen- 
sions ' a stage further by extending it to a public authority that 
had no power to delegate to the officer who made the representa- 
tion. The fact that powers to delegate are widely given to public 
authorities would be relevant In determining the reasonableness 
of the plaintiffs’ reliance upon the officer’s representation and, per- 
haps, in determining the usual authority which local government 
officers normally exercise. Lord Denning explains the inability of 
the planning authority to go back on the officer’s determimation on 
the basis of estoppel. But the authority’s representation of its 
agemt’s powers comprised no more than putting its officer in a 
position to make determmations which persons dealing with him 
might reasonably think were binding on the authority; + would 
probably have been more accurate to describe the officer as making 
the representation within the scope of his usual authority.‘* The 
difficulty of this argument, however, is that it presumes that in 
this context a clear distinction is to be drawn between an agent and 
a delegate; for it is not easy to see why a public authority that has 
no power to delegate, either expressly or by implication, its decision 
making functions should be capable of being bound by a person 
whom it held out to have authority or who was acting within 
the scope of his usual authortty.** 


3 Royal British Bank v. Turquand (1856) 6 E. & B. 837; Ta Cvemtecrer 
Rep. 485. The rule im Turguond's osso presuppose thes th 6 had 
. 9 [1949 3 

10 cases do not consistently distinguish between the ostensible authority 


of an agent thai arises from a holdmg out his principal and one that 
from the suthonty that an agent of t type usually has where 
ean 


arses 
there has b no holding out by the principal. The Privy Counal 
in Att.-Gen. for Ceylon v. A. D. Silva [19681 A.O. 461 considered only the 
former type and held thes a Crown could not extend his statutory 


powers by his representation. Quaere, whether the doctrine of usual 
authority applies to the Crown and its offloers. 

11 On the terminological confusion in this area, eee do Gmith, Judicial Review 
of Administratios Action (2nd ed.), pp. aren’ 
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Lord Denning relied in Welle v. Minister of Housing and Local 
Government Y as indicative of the recent judicial tendency to limit 
the broad statements in earlier cases that a public authority can- 
not be estopped from performing its public duties, including its 
duty to consider how the public interest would be best served by 
an exercise of a discretionary power.!? In Wells the Court of 
Appeal held that a planning authority was bound by a decision 
made by it that no planning permission was required for a pro- 
posed development even though the developers had actually applied 
for planning permission; the authority was estopped from denying 
the validity of its determination although the formalities required 
by statute for such an application had not been satisfled. Lord 
Denning held that the general principle embodied m the earlier 
cases did not enable the public authority to rely upon ‘* techni- 
calities ’? or prevent it from waiving procedural irregularities and 
defects.'4 His judgment in Lever (Finance) Ltd. apparently extends 
the category of technicalities so as to estop the authority from 
denying that its officer had authority to make a decision even 
though no power at all to delegate was given by Parliament or 
the power was not exercised lawfully..* Sachs L.J. declined to 
base his decision upon an extension of the Wells principle although 
he approved the distinction drawn in that case between the general 
inability of a public authority to extend its statutory powers given 
to it to protect the public interest in the planning system and 
a principle of estoppel restricted to procedural technicalities. Before 
Wells the distinction drawn in the cases was not between pro- 
cedural and substantive limitations on the power of publc 
authorities, but rather whether to raise an estoppel would prevent 
the performance of a duty or the exercise of a discretion imposed 
or conferred for the benefit of the public.** 


12 [1067] 2 AH H.R. 1041. 

13 See, e.g., Maritime Hlectrio Oo, v. General Dairies Ltd. [1967] A.O. 610, 
Bends oad Corporation v. Presiman [1937] 2 Ch, 107. 

14 In Wells, Lord i said that the House of Lords in Howell v. 
Falmouth Boat Cons ion Oo. Ltd. [1951] A.O. 837 was prepared to 
ignore. š: technical uregulariy m Mia ee eo ee ey oe eee 
whether ın any event, esto may not have an even more li BOOpS 
of operation in publio law when statutory rules impose criminal sanctions. 

18 An earlier decision of the Divisional Court in Southend-On-Sea Corporation vY. 
Hodgson (Wickford) Ltd. [1902] 1 Q.B. 416, eae nl EE on its facts 
from Lever (Fi ) Ltd., must now be regard 2s overruled. The 
Southend caso was not discussed in Wells. Seo also Princes Inosstmonts 
Ltd. Vv. Madang, Mirae Cemberioy U.D.O. [1962] 1 Q.B. 681 where the 
Divisiona! Court thet a loos] authority was not bound by a representation 
made by the borough engineer under the Publio Health Act , œ. 87 
and 88, in the absence of a resolution by the council, eren though the 
court found that rt was difficult to believe t the council was unaware of 
its officers' prectices. 

16 Rassell L.J. pointed ont in his dissenting judgment in Wells that procedural 
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Despite trenchant criticism from the House of Lords," Lord 
Denning has persisted in his view that individuals who deal with 
public officials should not be prejudiced by relying on representa- 
tions made by officials with apparent authority whom they reason- 
ably, though erroneously, believe to be acting within their legal 
powers. Both Lord Denning and Sachs L.J. emphasise that the 
authority had adopted an efficient decision-making procedure cal- 
culated to eliminate the additional paperwork that would be 
involved by requiring that developers before they could safely 
proceed with the building, should submit all variations for formal 
approval by the planning authority. But the observance of statu- 
tory procedure is also an element of good administration and there 
are dangerous constitutional implications in the judiciary’s imposi- 
tion of its own administrative standards over those clearly indicated 
by Parliament. Perhaps the difficult problems raised could be 
better solved not be means of an estoppel but by the award of 
damages against the public authority, either on the basis of an 
employee's negligence or, more boldly, on some separate public law 
concept of administrative fault. 

J. M. Evans. 


17 Bee particularly the speeches of Lords Simonds and Normand in Howell v. 
. Falmouth Boot Construction Co. Ltd. [1961] A.O.: 887 at pp. 845, 849. Nor is ıt 
, eaey to reconcile Lord a principle withthe n in Au.-Gen. 

for Ceylon v. Silva [1958] A.d. pa 
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JUDICIAL ADMINISTRATION: THE AwWERICAN EXPERIENCE. By 
DrLmar Karien. [London: Butterworths. 1970. xvi and 
92 pp. (with index). £1-80 (£1 16s.) net.] 


Tus valueble little book consists “in revised and updated form” of three 
lectures given by the Director of the American Institute of Judicial Admini- 
stration “upon the occasion of the founding of the English Institute of 
Judicial Administration in Birmingham Untversity in 1968” and Js pub- 
lished under the auspices of that Institute. We take this opportunity of 
welcoming the advent of this new Institute of which Sir George Coldstream, 
lately in charge of the Lord Chancellor's Office, hag become Honorary Reader. 
The American Institute, which was the child of that remarkable academic 
lawyer, turned Chief Justice of New Jersey—Arthur Vanderbilt, to whom I 
was glad to notice that a warm tribute is here pedd—has already developed 
into an åmportant organ in the edministration of justice in the U.S.A. My one 
real criticism of this volume is that, though there are a number of 
references in it to its work, Professor Karlen does not give us an overall 
conspectus of its activities—no doubt due to modesty on his part, but a pity, 
especially in a lecture designed to give the similar Institute in England a 
send-off. Of course such an institution has a much wider and important 
scope, in the complicated and diversified judicial situation of the U.S.A, 
than its counterpart can possibly have here. Nevertheless the personnel 
of our judiciary has enormously increased in my legal lifetime and there 
has been a proliferation of officials doing work which is essentially judicial 
In character so that there is ample scope for the activities of the new 
Reader and his colleagues. The volume is attracttvely introduced by Warren 
Burger, the new Chief Justice of the United States, and there is a preface 
by Sir George Coldstream himself. 

Professor Karlen was given the unenviable task of presenting to an 
English audience a conspectus of the American Court system and its meaning 
in the short space of three lectures. In fact he did so in two, and did it in a 
remarkably clear and comprehensive wey: reserving his final lecture for 
a number of very pertinent criticisms of the institutions which he had 
described in the first two. It may be sald that such crétickxm was unnecessary, 
being implicit in the lectures, but I think that most English readers will 
welcome it, and it may well be helpful in the U.S. itself, since while most 
if not all bis points have frequently been made there, they have hardly been 
meade in such a concise and comprehensive way. Moreover his observations 
may well have the effect of deflecting us from following some of the American 
experimentation which at first sight may appear attractive, and may also 
blow away some of our own sentimental and rather misty nostalgia for 
institutions such as the jury, of which we have largely managed to unburden 
ourselves over pretty well the whole field of civil litigation, and over a 
much wider field of criminal administration than has so far proved possible 
in the U.S.A. Indeed Sir George Coldstream in hig preface points out the 
value which these criticisms should bave for English readers. 

English lawyers, and laymen too, most of whom have no more than a 
nodding acquaintance with the U.S.A. court system which, owing to the 
sovereignty of the indtvidnal States m most matters both of dvi and 
criminal law, is bewilderingiy complicated, will certainly be well advised to 
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read what Professor Karlen has to say on the court systems of the different 
States, and even those who pride themselves on their knowledge of the 
American set-up may well find tt claréfied and supplemented by what they 
read here. I myself who have sat in at quite a number of American courts, 
as well as listened in at a number of thelr law schools, felt that my grasp 
of the whole comprehensive set of arrangements was both better balanced 
and tighter than before I had perused his first chapter. 

But lawyers, being human, are always more interested in the careers and 
prospects of their fellows than in the institutions which they man, and to 
most of us therefore the second lecture on the Personnel of the Law will 
prove the more interesting, and certainly quite as informative as the first. 
Perhaps the section on the Continuing Education of the Bench and the 
Bar is the most valuable from the point of view of those concerned with 
an Institute of Judicial Administration. Certainly we have had some 
experience of refresher courses for lawyers, though as usual it was the more 
enterprising branch of the legal profession, the solicitors, who provided this; 
and even with them it has tended to fade away as the war period which 
called tt forth recedes. But refresher courses for judges, or even analyses, 
whether constructive or destructive, and a good deal of the latter could be 
very useful for some judges here, are an unheard of thing with us. It is 
only very recently that we have decided that justices of the peace ought 
no longer to administer the criminal Jaw by the light of nature, and the 
present Lord Chief Justice, whose initlative in this matter deserves high 
praise, has of course conducted a series of what may be called seminars in 
sentencing; so that tt may be that we too are on the move, and maybe 
the work of the Birmingham Institute will speed up the pace a little 

Among the other topics of special interest to English lawyers felicitously 
dealt with by Professor Karlen in this lecture are the selection of judges, 
which makes one rub one’s eyes, spectalisation—much greater in the U.S.A. 
with its unified profession working in large firms—tlegal training, and 
discipline in the profession. 

I do not propose to discuss the final lecture In detal. It certainly discloses 
many flaws in the American system, though when we consider the explosive 
character of the national development there, and particularly the polyglot 
character of the population which flowed in, ome may well feel surprised 
that these are not more serious and evident than they have proved to be. 

Same of the defects could obviously be put right; or at any rate be 
much improved by forthright action of the kind thet Arthur Vanderbilt 
brought to bear in New Jersey. We have certainly heard a good deal 
about delay in England recently, but the chapter and verse which is given 
here about what happens in the United States should make us thankful that 
we cope with our own as well as we do. 

Professor Karlen has a pretty good acquaintance with our system, though 
he tends to look at it through rather ny spectacles, and this enables him 
to maintain a running commentary of comparative observation which is 
valuable and interesting. While the number of Engtish lawyers who have 
even a superficial knowledge of the American system is small, many if not 
most of thelr American opposite mumbers seem to have a pretty good 
acquaintance with the Engfiesh set-up: it is not surpriang therefore, though 
gratifying, to hear Chief Justice Burger described as “long a student (both 
appreciative and critical) of the working of the Courts in England.” 


CHORLEY. 


May 1971 REVIEWS 848 


Toe Law anp Practice or Banxinc. Volume 1: BANKER AND 
Customer. By J. Munes HOLDIN, PH.D. don: Pitman. 
1970. liii and 485 pp. (with index). £8°78. 


CHEQUES IN Law AND Practice. By M. S. ParruasanatTHy. [Bom- 
bay: Tripathi Pte. Ltd. 1969. xxxi and 468 pp. (with index). 
Rs. 25. U.K. price: £2-50.] 


Dn. Horpen’s new book is of outstanding importance to the practical banker, 
and while for lawyers who specialise on banking problems it will not take the 
place of Paget tt should prove of substantial value. 

Dr. Holden’s literary work in connection with the law of banking is of 
course already well known—particularly his Seourities for Bankers’ Advances, 
now in tts fourth edition, He explains in his Preface to the present work that 
when the next edition of his securities volume appears it will become Volume 
2 of what will then be in effect a general textbook on the whole law of bank- 
ing which of course in essentials already exists, though no doubt some 
improvements will be effected by editing and co-ordination. Securities, how- 
ever, is a fairly specialised aspect of banking work and it seems likely that 
the average manager and senior officer both in branch banks and at head- 
quarters offices will have much more constant recourse to the new volume 
than to the earHer one. 

Dr. Holden is exceptionally well equipped to write this book. He spent 
a substantial period of his early life in the service of one of the big banks. 
He then qualified himself in law, both academically and professionally, com- 
pleting his academic studies with an excellent Ph.D. thesis on the history of 
negotiable instruments.! He then taught law for several years at the London 
School of Economics which may, to some extent at any rate, explain his 
exceptional clarity in exposition, After this he practised for sixteen years at 
the Bar, specialising on banking problems; before retiring to take up his 
present position in the Inter-Bank Research Organisation. As one of his old 
teachers in the University of London ft naturally gives me great pleasure 
to welcome his new volume. 

Among the qualities of the book which call for mention are accuracy, 
clarity, mastery of detail, sensitive awareness of the important developments 
in practice which are taking place in the banking world and the inevitable 
repercussions of these upon the legal position, originality in the putting 
together of the material, and a firm grasp of the practical application of the 
legal rales which are set out—tt is the “practice” as well as the “law” with 
which Dr. Holden is concerned. 

The accuracy and clarity go together—Dr. Holden has an exceptionally 
clear mind as well as an unusually comprehensive knowledge of his subject: 
his approach to his topic is that of a banker as well as that of a lawyer. 
The unusually detailed explanations are not allowed to interfere with the 
grasp of principle or Indeed to clutter up the exposition, though all except 
the best students and the most conscientious bank officers may perhaps feel 
that it sometimes becomes too much of a good thimg! And to many lawyers 
a rather more argumentative discussion, such as gives Paget its distinctive 
quality, would probably make a stronger appeal. 

Dr. Holden has for many years contributed regular notes on banking law 
to the Journal of the Institute of Bankers which has no doubt caused him to 
ponder, and to ponder sensitively, on the striking developments and “ pro- 
gressive change” which have characterised recent banking history. This is 
apparent in the structure of the volume which differs in a number of ways 
from that of the established textbooks. And such mnovatons as the “giro” 
naturally receive a good deal of attention, though there is little if any new law 


1 The History of Negotiable Instruments in English Law. Published by the 
Athlone Preas. 
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on the subject, and it may perhaps be doubted whether in practice the legal 
aspects of the system are going to be so complicated and difficult as might at 
; Holden deals with both Post Office (National) giro and 


Operations” which deals with all the most important services rendered to 
their customers by bankers, except the provision of commercial credits, the 
most important of all the services provided by bankers in comnection with 
overseas trade. The securities aspect of this subject is discussed by Dr. 
Holden in his other book which is no doubt why it is not dealt with here, but 
that ts after all only ome aspect of the operation, and even so, one would 
expect at the least a reference to the other book. In the short section on bills 
of lading in Chapter 4 there is no mention of the essential part which that 
instrument plays in the documentary credit system and the traveller’s cheque 
is discussed as an independent negotiable instrument rather than as a method 
of providing a customer with credit abroed which was of course its origin. 

With the rapid growth of banking, the spectacular increase in the number 
of customers, and the undoubted complexity of the operations now taking 
place, problems of accounting have clearly come more and more to the fore. 
The introduction of computer systems may have come just in time to avert 
something like chaos but has of course produced a crop of new problems, It 
is not surprising therefore to find that Dr. Holden devotes the whole of his 
Part III to the Account, more than 100 pages, though unless I have over- 
looked some section of the text he does not discuss computerisation. More- 
over this part of bis book is to a great extent concerned with the accounts 
of special types of customer, infants, married women, partners et al. Rather 
curiously what Dr.. Holden has to say about the method of accounting, and 
the difficult legal problems to which tt has given rise, appears much earHer 
in the book (Part I, Chap. 2, paras. 5 and 8) where it is a little broken up 
between a discussion of COlayton’s case, and the treatment of the passbook 
proper, the account of which is rather cursory—I doubt whether this is 
altogether satisfactory. However other writers on the law of banking have 
had difficulty in fitting this subject into the structure of their work, and it 
seems that the ideal solution of the problem is still to be found. 

Finally I should perhaps call attention to Dr. Holden’s method of para- 
graph numbering. The paragraphs are numbered consecutively throughout each 
Chapter not throughout the book—the paragraph number itself being pre- 
ceded by the chapter number—chapters are numbered consecutively through 
the book, regardless of the section numbers within the Chapter, and indeed 
of the Part numbers. Thus Collection of Cheques is the subject-matter of 
Chapter 6: Section 2 of this Chapter is concerned with a general account of 
the Collecting Banker's duties. It contains six paragraphs which are numbered 
6-29 to 6-34. If we are concerned with a problem on time for presenting a 
cheque for payment we shall find this discussed in Chapter 6, paragraph 81 
the heading to which is 6-81. This is an ingenious variation on a method of 
paragraph numbering which was at one time much used, particularly in books 
on Shipping Law. The object of course is to assist the reader in his use of 
the index, an tmportant service. Unfortunately it is exceedingly difficult to 
prevent devices of this kind from going wrong in practice. Thus when one 
looks up Collecting Banker In the Index to this book there is no heeding 
“time for presenting cheque” and paragraph 81 is represented by the words 
“reasonable diligence to be exercised by”; with this clue one can no doubt 
spell out the answer, but an index ought itself to provide the clue. Thus in 
the end it would as often as not be just as helpful to have a straight page 
index as to have this ingenious device, and tt is not surprising that these 
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paragraph methods, attractive as they always appear at first sight, have been 
increasingly abendoned—authors forget that readers are happier with methods 
to which they are 

Mr. Parthasarathy has produced a useful, fairly detailed, and generally 
speaking accurate textbook on the law of cheques in Indie. The law of 
negotiable instruments is pretty uniform throughout the Commonwealth, so 
that used sensibly this monograph could be useful to commercial lawyers in 
the United Kingdom. It is indeed not always appreciated in England that the 
Indian Negotiable Instruments Act 1881 reached the statute book before our 
own Bills of Exchange Act, and was in fact the first comprehensive legisla- 
tlon on the subject in any common law country. In the mid-nineteenth century 
legislative hurdles were more easily Jumped in Calcutta than at Westminster, 
and reformers like Macanlay and Fitzjames Stephen were well placed for 
trying out thelr experiments there. Nevertheless it is rather surprising to 
find this particular venture taken up at this early stage. 

However, it cannot be sald that a sophisticated case law developed in 
India, and until fairly recently the only Indian cases discussed in our books, 
were the rather rare ones which reached the Privy Council. Since self govern- 
ment was achieved the situation has changed a good deal and to the English 
lawyer the main value of Mr. Parthasarathy’s volume is his discussion of a 
number of Indian cases on interesting and substantial points which have not 
come directly before our own courts. A good example of this is Bharat Bank 
Tid. v. Kisinchand OhelHaram? in which the effect of a banker’s negligence: 
at the opentng of the account on the statutory protection granted to him 
against liability for conversion in the collection of cheques was discussed. 
There are of course important English cases on this subject, especially LJoyds 
Bank Itd. v. E. B. Savory ¢ Co? but in these the particular accounts by 
means of which the frauds were operated had been opened by the fraudulent 
customers as an essential step for the carrying out of their schemes, and the 
negligence of the banker in not taking up references was therefore closely 
connected with the success of the enterprise. But suppose the negligence is 
more remote; “the cheque in question was collected long after the account 
was opened ”—is the result to be the same? This question was pertinently 
answered in the negative in the Bharat Benb Oase quoted by the author at 
p. 808 of his book. i 

The author not only uses Indian cases effectively which was no doubt to be 
expected, but from time to time shows a helpful famMHarity with the case law 
of other parts of the Commonwealth and of the U.S.A. There have also been 
a number of statutes and statutory regulations passed in India since Inde- 
pendence, such ag the Banking Regulation Act 1949 which though criticised 
by Mr. Parthasarathy does throw some light on such vered subjects as the 
meaning of the term “banker” in law, and could be usefully followed, ¥ 
with greater efficiency, by the United Kingdom Parliament. 

Nevertheless the work remains in substance a commentary on the United 
Kingdom law of cheques. It thus competes with a number of excellent and 
well tried textbooks with which it is certainly at a disadvantage both as 
regards quality, and from the very fact that a new book Inevitably contains 
passages which the author on reflection will wish to improve, should he be 
able to bring out a second edition. To give one example of the point just 
made, it is stated at p. 174 under the heading “to whom payment should be 
made” that payment should be made to a person in possession of the cheque 
provided the banker has no reasonable ground to believe that the person is 
not entitled to receive the payment”: but the banker is prima facie only 
entitled to pay a bolder, or a person authorised by the holder to receive 
payment—mere possession of a cheque does not make a man its holder, so 
that this passage might well mislead an unsophisticated reader. It is true 


2 (1954) 1 M.L.J. 560. 
3 [1988] A.C. 901. 
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that in his next paragraph the author makes statements which if followed do 
to a large extent safeguard his position, but this is hardly a satisfactory 
type of exposition, and no doubt on a later occasion the author will provide 
an improved text. I realise that there is impHcit in this point an argument 
against the writing of a new textbook on a subject which is already wel 
covered. Such @ book must indeed be superlatively good, if it is to replace 
those already established, or at any rate deal particularly well with some 
Important aspects of its subject. I do not feel that this book satisfies these 
requirements, though I should expect it to do well in Indie. 

The book is well printed and put out. The firm of Tripathi of Bombay 
have achieved a good standard in law publishing and are to be congratulated 
on their work. The price for a competent and substantial work is very 
reasonable. 

C. 


Tax Law or Succession. By A. R. MeLLows. [London: Butter- 
worths. 1970. lxxvi and 681 pp. (with index and appendix). 
£8, paperback]. 


For a number of years there has been a gap in the Wills, Administration 
and Succession bookshelf. Often, to resolve problems arising in the course 
of an administration, resort had to be made to more than one work. 
Feverish search would be made both in books on the interpretation of Wills 
and in books on Administration to solve an agitating problem. In many 
cases the search was unrewarding. Practice apart, it does seem as if a 
growing number of universities are teaching succession as an optional subject, 
and in many courses one strays, albeit temporarily, into this field. This 
new detalled book with a text running to some 506 pages sets out to satisfy 
the disparate demands that clearly exist. 

The book is divided into four parts covering Wills, Intestacy, Probate 
and Administration, The first part contains no conspicuous surprises and 
ls mainly concerned with the formality of Wills and their interpretation. 
At times this part reads like a rule book, with the main paragraph headings 
being collected at the head of each major section. The text in this pert is 
emply illustrated by a wealth of case law and original examples although 
at times the latter appear to be somewhat naive. It may be doubted if 
anything can be done by anyone to disguise the tmpression that detailed 
exposition of cases on interpretation will read like a series of naked and 
sometimes inconsistent principles briefly illuminated by concise case notes. 
This part of the book is comprehensive and clear even if it does not make 
for compelling reading. The chapter (Chapter 12) on testamentary free- 
dom is particularly good. 

The book begins with a short chapter on the will as an instrument of 
wealth planning. This is a theme, it is suggested, that could have been 
usefully expanded possibly later in the book. The topic could be extended 
by a discussion on current precedents commonly used and their advantages and 
pitfalls. Particularly the reviewer would have liked to have seen a discussion 
on survivorship clauses used in identical wills made by spouses. Some dis- 
cussion on the clauses designed to provide living accommodation for sur- 
viving spouses and their children would also have been welcomed. 

The third and fourth parts on Probate and Administration are far more 
lively. Law and practice are very well interwoven, particularly in the 
section on Administration. In the second half of the book the author 
visibly moves into top gear. His observations are trenchant and relevant, 
-6.g. “The concepts of settled land should have been scrapped long ago” 
' (P. 865) and Part II of the First Schedule to the Administration of Estates 
Act 1925 is unequivocally stated to cause “utter confusion.” 
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The discussion on the second part of this Schedule is excellent. The 
conclusions (albeit “tentative ”) that are drawn do much to make one feel 
that administration can be conducted without excess danger to life, limb 
and one’s professional indemnity policy. The discussion on the Schedule 
and also the excellent discussion on pages 408 et seg. on the unsatisfactory 
position of beneficiaries during en administration clearly indicate that swift 
reform is necessary in a field where rights should be more readily ascertain- 
able than they are at the moment 

Taxation matters are considered throughout the text, and also separately 
in Chapter 27. Finally the book is usefully rounded off with a collection 
of relevant statutes. Misprints are few, although there does seem to be 
a hiatus in the text of page 146, and another at pege 299. On occasions 
the speed of consolidating statutes appears to have overtaken the author, 
e.g. page 852, but the book is pleasingly free from minor blemishes and 
will obviously be a considerable asset both to the teacher, the taught and 
the practitioner. The gap on the bookshelf has been plugged. 


A. J. Hawxors. 


QUANTUM OF PUNISHMENT IN CRDOONAL Law N INDIA. By Kieran 
Smseu CHHABRA. [Publication Bureau, Punjab University. 
1970. xvi and 251 pp. (inc. index). £1-75 (£1 18s.).] 


Noserernra-corruny India afforded British utilitarians an opportunity, 
absent in Britain, of putting thelr ideas into practice. One of the results 
was the Indban Penal Code of 1860. Although Macaulay was almost solely 
responsible for producing the Code, Bentham was its inspiring gentus. 
For the lawyer the interest of the Code lies in its novel approach to 
draftemanship; for the criminologist it Mes in its single-minded emphasis on 
deterrence in fixing the scale of punishments. 

Using official statistics for the pest sixty years and by analysing a 
sample of 2,004 cases resulting in conviction under the Code in Delhi in 
1964 and 8,560 cases under threo specialised Acts, Dr. Chhabra has provided 
an evaluation of an experiment which was, in intention, purely utilitarian- 
deterrent. Exactly what conclusions can be drawn about the effectiveness 
of such a deterrent system of punishment, however, is unclear since the 
heavy penalties provided for by the Code were criticised from the very 
first and, as Dr. Chhabra shows, over the next 100 years sentences actually 
imposed on offenders have grown steadily more lenient, both in amount 
and type. 

The range of Dr. Chhabra’s investigation is very broad. Rather than 
confining himself to a consideration of the punishments actually imposed by 
the Indian courts, as the title of his book implies, his inquiry is into the 
effectiveness of the penal system as a whole, Unfortunately the book is 
somewhat difficult to read, and Dr. Chhabre’s exact meaning occasionally 
dificult to fathom, because of an unusual vocabulary and syntax end 
an inordinate number of printing errors which have escaped the proof- 
readers. Moreover the turn of a page splits up several statistical tables 
each of which could have been fitted on one page 

There is much of interest in this book, although, because of ks broad 
scope, the argument is of uneven quality. Dr. Chhabra’s treatment of the 
ethical problems raised by rehabilitative penal reforms is decidedly incon- 
clusive. His discussion of recidivism is too simple. He notes (from Table 9, 
which contains one incorrect figure, and Table 10) that the proportion of 
all persons committed to prison with just one previous prison sentence on 
thelr record has been increasing over the century but that the proportion 
with three or more prison sentences on their record has been decreasing 
and concludes that all that the penal system is doing is training offenders 
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to escape detection, a training whose effects begin to become visible after 
an offender’s second prison sentence. This may well be so, but since Dr. 
Chhabra has previously demonstrated that sentencing has become steadily 
more lenient over the century, the recidivism figures may be merely a result 
of this trend, Dr Chhabra is at his best when his discussion is close to 
problems of criminal law administration end sentencing, for example, in his 
observations on the effects of having offences defined in such a way that 
they overlap and of having maximum penalties so fixed that sentences 
actually imposed fall far short of them, and in his analysis, based on his 
sample of cases, of the factors that influence judges in imposing sentence. 

Whether or not his proposals would improve the effectiveness of the 
Indian penal system, my ignorance of Indian society prevents me from 
saying. I am inclined to believe that they would, even if only by achieving 
the same effects at leas cost. One of the most interesting points that 
emerges from Dr. Chhabra’s analysis and his proposals is the similarity 
between the general trends of punishment in India and Britain and between 
his proposals for reform and those suggested for our penal system, even 
though our penal system never had the wholeheartedly deterrent base provided 
in India by the Penal Code. The general trend towards more lenient senten- 
cing can be observed in Britain (although it is interesting thet in Indie the 
largest proportionate increase in short-term prison sentences compared with 
long ones seemed to occur immediately after Independence). Similarly many 
of Dr. Chhabra’s proposals for reform resemble current proposals for the 
reform of our penal system, for example, the ebolttion of short terms of 
imprisonment, or reforms actually enacted since the war. Even those which 
seem slightly strange at first sight sometimes torn out to be familiar ideas 


Purpson on E:vipence. Eleventh edition. By Joms H. Buzsazp, 
Roy D. Amor and SterpHen Mrircuent. [London: Sweet & 
Maxwell. 1970. cxcti and (with index) 991 pp. £9-75.] 


Tumis work, first published in 1892, has been sufficiently long established for 
a detaHed review of Hs latest edition normally to be quite unwarranted at 
thie stage of its existence. The publication of this eleventh editton excites 
some interest, however, #f only because the Phipeon tradition of a single 
editor has at last been broken. The volume and complexity of the present 
Jaw in this subject has necessitated the joint effort of three practitioners. 
to be hoped that future editions will continue this practice, so that the 
works reputation for accuracy may be re-established. 
In his preface to the first edition, Phipson himself said that it had been 
vour to supply to practitioners and students a work upon Evidence 
which would take a middle place between the admirable but extremely con- 
densed Digest of Sir James Stephen and that great repository of evidentiary 
law, Taylor on Hvidence. In very recent years several excellent books have 
entered this “middle place,” and Phipson has come to be used as a work of 
reference, written by practitioners with practitioners in mind. If it is to 
rebedn its leading position, a very high standard of meticulous accuracy 
should be its abn. i 
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In thelr preface, the new ecttors observe that during the last seven years, 
large areas of the law of evidence have been closely scrutinised by legislators 
and reformers. The almost unprecedented volume of legislative and judicial 
activity has necessttated substantial revision of many chapters. In particular, 
Burden of Proof has been gtven a completely new look, with a separate 
section on Standard of Proof. In previous editions, this topic has always 
been treated in a haphazard way, sandwiched into the sectlon on the differ- 
ences between civil and criminal proceedings. It is now given a fuller treat- 
ment, with many of the Important House of Lords decisions such as 
Preston-Jones v. Prestow-Jones [1951] A.C. 891 and Blyth v. Blyth [1966] 
A.C, 648, being discussed in the text F. v. F. [1968] P. 506 is quoted as 
authority for saying that the standard of proof in rebuttal of the presump- 
tion of legitimacy is proof beyond reasonable doubt, despite section 26 of the 
Family Law Reform Act 1969. Considering that the law is claimed to be 
stated as at September 1, 1969, this appears to be an unfortunate omission. 
The chapters on Public Policy and Privilege have been revised with more 
formulation of principles and also to accommodate the House of Lords’ 
decision of Oommay v. Remmer [1968] A.C. 910 and the innovations produced 
by the Civil Evidence Act 1968 This edttion continues the practice of treat- 
ing “Without Prejudice Negotiations” in the chapter concerned with 
Admissions rather than Privilege. With all the extensions of this privilege 
into the sphere of marriage conciliation negotiations, & is, therefore, surpris- 
ing not only to find it being treated in a chapter outside Privilege, but also 
in such a cursory way. Similar Facts, a difficult subject in Evidence, is 
well presented in this edition The recent cases and their underlying 
principles have been stated with great strength and clarity, the editors 
showing no temerity in voicing lengthy criticisms of any of the wider 
decisions, in particular that of Sims [1946] K.B. 581. It is, therefore, some- 
what surprising to fmd Jones v. DP.P. [1962] A.C. 685, which so excited 
the indignation of the previous editor, being relegated to a footnote. The 
troublesome case of R. v. Oolktar? [1967] 1 Q.B. 482 is not considered 
under Similar Facts at all, but mention ts made of it in a footnote on issue 
estoppel. Unfortunately, the decision of Horwood [1960] 8 W.LR. 964 
distinguishing King [1967] 2 Q.B. 888 had not been reported at the time of 
publication. 

The main change in this edition is n the treatment of hearsay. Because 
of the operation of the Civil Evidence Act 1968 im civil proceedings, the 
whole sectton on Hearsay has had a “facelift” It has been completely 
rewritten to incorporate the Criminal Justice Act 1967, the Criminal 
Evidence Act 1965 and the 1968 Act. Unfortunately, some significant deci- 
sions on the Civil Evidence Act were reported too late for inclusion. 
Admissions by conduct, contrary to Phipson’s own views, are now being 
treated under exceptions to hearsay, and not, as in previous editions, under 
original evidence receivable as a fact in issue or relevant fact. On the 
topical subject of the accused person’s right of silence, there is, however, 
almost no mention. The seeker of knowledge on this point would in fact be 
hard-pressed to find what few lines there are, especially after consulting the 
Index. The chapter on Confessions now includes the procedure for challeng- 
ing the admissibility of a confession, and the function of Judge and Jury in 
respect of same, following the decision of Chan Wel Kewng [1967] 3 A.C. 
100. 

In those heavily revised parts of the tert, the editors are to be con- 
gratulated on their skill i formulation of principles and incorporation 
of recent cases. There is no doubt thet Phipson, under the present editor- 
ship, is widening tts horizons and deepening its discussion of certain topics. 
More reference is made to academic writings, and wherever possible, the 
opportunity has been taken to rewrite and re-arrange material. In accord- 
ance with the more modern approach, this edition is no longer, therefore, 
dtvided into three Parts. 
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In the areas, however, where no substantial revision has been undertaken, 
t is disappointing to find the inaccuracies of previous editions being 
At paragraph 404 Holoombe v. Hewson 1810 and Hdmundson 
v. Avery 1911 are still being incorrectly cited. In each case, the evidence 
was in fact held inadmissible. In paragraph 1529 on Refreshing Memory, 
Longton 1877 is still cited for the proposition that the document may have 
been written as long as a fortnight after the transaction and still be used. 
Even in the revised chapter on Confessions, paragraph 798, we find the 
contention, on the authority of Nowell 1948, that a police doctor is not a 
person in authority for the purposes of the admissibility of a confession. 
This is not only incorrectly cited as authority for that propositton—N owel 
was deciding quite a different question altogether—but there are also 
several decisions which do not support this view. 

On the technical side, the book is well presented, and it is not the 
reviewer's intention to appear so ungrateful es to mention the scattering of 
misprints inevitable in a work of these proportions. Now that more 
reference is being made to legal writings, it may well be that some guide 
should be offered to these extracts In future editions, either by way of a 
table of books cited or by itemisation of authors in the index. Perhaps the 
time has also come to abandon the outdated practice of Misting examples 
grouped in edmissible/inadmissible blocks at the end of most chapters. If 
the retention of this practice is considered desirable, the examples should, 
at the least, be cross-referenced. Certainly a more comprehensive index 
would be appreciated, and a strong case can now be put in favour of an 
Abbreviations List for footnote references. 

Although it cannot be said that a meticulous standard of accuracy hes 
been demonstrated in all parts of this work, there is no doubt that the 
present editors have achieved a higher degree of lucidity than formerly. 
Both legal practitioners and advanced students of Evidence will be grateful 
to the editors for their efforts in this revised edition, the most current 
publication in the field. 

Jiu Spruce. 


Tur Sours Arnican Law or Evipence. Second edition. By L. H. 
Horruan. [Durban: Butterworth & Co. (8.A.) Ltd. 1970. 
lxvi and 461 pp. Casebound: £7. Limp: £6.] 


Ir is a pleasure to welcome the second edition of Hofmans South African 
Law of Hvoidence. This is not only a work of considerable scholarship, 
but also one of the most readable books on this subject. It is written with 
refreshing clarity in a vivid narrative style. Although your revwewer professes 
no knowledge of South African law, at no stage was this an impediment. There 
is a valuable introductory chapter on sources in this edition, and attention is 
constantly being drawn to the similarities and dissimilarities of the law of 
evidence in England and South Africa. The author is well qualified to take 
comperative points and shows no aversion to critidem of his own system. 

There ts little doubt that this edition will be regarded as an improvement 
on {ts predecessor, itself a very good book. The severest crittclsm levelled 
at the first edition, that of incoherency of structure, has now been met by 
complete reorganisation of material In this edition the text has been 
arranged in some logical scheme. The subject of relevance, previously given 
a scattered treatment, is now lucidly explained in a chapter of its own. 
The chapters on Similar Facts and Character have been completely rewritten 
and are deserving of recommendation to all students of Evidence. The 
section on admimsibllity of illegally obtained evidence has now altered its 
tone, from that of neutrality in the first edition, to that of forceful opposi- 
tion, presumably on account of the worsening political situation in South 
Africa. The rule in Holkmgtom v. Herthorn has been transferred to the 
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chapter on Opinton Evidence, the retention of the rule itself incurring the 
author's devastating criticism. 

Although intended for use by the student and practttloner of South 
African law, this excellent work will be of value to lawyers of all common 
law Jurisdictions. 

JuL Srrvor. 


OMBUDSMAN PAPERS: AMERICAN EXPERIENCE AND PROPOSALS. p 
STANLEY V. ANDERSON. With a Com SA Anal 
Ombudsman Offices by K. M. Wrexs. oa 
mental Studies, University of California, Berkeley, p xti 
and 407 pp. $8.75.] 


As the title indicates, this book is a collecthon of papers together with an 
introduction concerned with American proposals for and experiments with 
Ombudsmen. The introduction deals with proposals at the international, 
federal, state and local levels as well as Ombudsman-like mstitutions. Nearly 
all the proposals have so fer been unsuccessful due to opposition particularly 
from legislators and the police so that the only Ombudsman who has up to 
1969 been appointed in the U.S.A. is in Hawail The introduction Hets the 
essential characteristics of an Ombudsman and disHnguishes him from an 
office of inquiry and information which is not independent of the administra- 
thon. It concludes with a fervent plea for the introduction of Ombudsmen 
in the U.S.A. as humanisers of bureaucracy though not as panaceas for 
all American ills. The Appendices contain reports from Ombudsman-type 
institutions, Including a Campus Ombudsman, as well as a report from the 
Alberta Ombudsman. They also include a very useful comparative analysis 
in tabulated form of ten Ombudsmen which highlights the considerable 
variations as well as similarities between these institutions in different 
countries. Finally there is a comprrhensive bibliography of the literature 
in English on the Ombudsman. As can be seen from this brief resumé the 
book is best described as preludes to an American Ombudsman. 


G. Ganr. 


Le CONTRÔLE Jupicamr DE L’ADMINISTRATION AU QUÉBEC. 
René DussAuLT. [Québec: Les Presses de L’ Université La 
1969. xxv and 487 pp. (inc. index). $8.75.] 


Herne tj another book on Judicial review of administrative actlon—this 
time in Quebec. The work is in French but the quotations from Bnglish 
authors and judges are not translated though they are not always in the 
original English. One might have thought that administrative lew in 
Quebec would be modelled on French lhes but it is in fact based on English 
public law. It is the differences which are, therefore, of most Interest to an 
Engiish reader. One of these is the embodiment in the Code of Civil Pro- 
cedure of the methods for challenging administretive action. Also, control 
for error of law apparent on the face of the record seems to be virtually 
unknown in Quebec. Otherwise the principles on which the courts exercise 
contro] over administrative action in Quebec are only too famlliar. 
After introductory chapters on the separation of powers and the rule 
of law, the whole of the first part of the book consists of a discussion of 
exclusions clauses—their constitutional validity, their form and thelr judictal 
interpretation. The courts in Quebec, just as the House of Lords in Anis- 
minio Itd. v. Foreign Oompensation Commission, have held these clauses to 
be of no effect where they deem the administrative act altra vires and 
they have giren this concept an extended definition where they want to 
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intervene, They seem to regard it as self-contredictory and absurd for the 
legislatore to create a body with limtted jurisdiction and at the same time 
to make it immune from judicial control. But there is nothing inherently 
absurd in allowing a body or tribunal to determine its own jurisdictlon—sce 
R. v. Oomendssioners for Special Purposes of Income Taz, nor are the courts 
the only instrument of control over administrative action. 

The second part of the book deals with the grounds of judicial control 
under two headings—ea narrow and a wide concept of «lira vires. The 
former embraces questions of Jurisdictional fact, the latter includes the 
rules of natural justice and misuse and abuse of discretionary powers. The 
numeroug quotations reiterate rather than illustrate the points in issue. 
Though the author is well aware of the policy issues which lie behind the 
facade of legal principles, his conclustons do not emerge from a close 
analysis of the case law. 

His final conclusions are not novel though radical. Thus he adopts 
Professor Mitchell’s proposal for the creation of a Conseil d'Etat. It is a 
pity that the Quebec statute establishing an Ombudsman which is repro- 
duced in an Appendix t not submitted to any detailed analysis. There is 
also very little discussion of actions for damages against the administration 
though Ronoarelid v. Dwplessis shows that Quebec law goes much further 
in this respect than English law. In short this book deals with a very 
narrow area of administrative law and does not take the “global view” 
which the author advocates so eloquently. 

G. Gaws. 


L'ENQUÊTE PUBLIQUE EX ANGLETERRE. By Jran-Luc BOUSSARD. 
[Paris: Presses Universitaires de France. 1969. 168 pp. 16F.] 


Ir i a novel experience to read about public inquiries in French. It ts 
strange to be confronted by “Le Ministre du Logement et des Gouverne- 
ments locaux” or “ Franchise, Bonne Foi et Impertialité.” This book, which 
was a thesis, is presumably intended for a French pubhc who will no doubt 
be as shocked as the author at the chaos of our administrative provisions 
For the English reader the interest Hes tn discovering whether the effect of 
seeing our institutions through French eyes will be that of the magnifying 
glass or the distorting mirror. The former effect clearly predominates but 
there is an element of the latter in this book. Thus it seems strange to find 
R. v. Northumberiand Compensation Appeal Trébwnal, ex p. Shaw charac- 
terised as a case of “erreur de fait” whilst control under the six weeks clause 
of the Town and Country Planning Act 1962 (s. 179) is sald to be om the 
basis of “erreur de droit.” Though since Ashbridge Investments Lid. v. 
Minister of Housing ond Local Government it can be said that the degree 
of control in both cases is virtually the same it is surely misleading to argue 
that control under the six weeks clause has gone further than under the 
prerogative orders. 

The first part of the book consists of a description of the history, applic- 
ability and procedure of public inquiries as well as the control exercised 
over them by the Council on Tribunals and the courts. The second part 
entitled, “La crise de Penquéte pubHque” traces the criticism and problems 
concerned with public inquiries from “The New Despotiam” to the tmple- 
mentation of the Franks Committee recommendations end beyond to the 
Chelkpit Case and its implicatlons. This pert ends with an interesting dis- 
cussion of some aspects of the practical working of inquiries. It imclndes a 
description of the organisation of the inspectorate of the Ministry of Hous- 
ing and Local Government, the role of barristers and solicitors in public 
inquiries and a well annotated statistical analysts of the disposal of planning 
appeals. 
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The third part is an attempt at a synthesis of the pubHc inquiry as an 
instituton. It begins with an examination of two recent developments, the 
revival of the rules of natural justice and the creation of the Parliamentary 
Commissioner for Administration which are seen as contributing towards an 
equilibrimm between the three aspects of the public inguiry—the Judicial, 
the administrative and the political. But it is in tbe final section that M. 
Boussard penetrates to the heart of the matter and puts the public inquiry 
into the context of Engish public administration as a whole. He pinpoints 
the essential difference between Engish and French attitudes to the 
administration. Whereas in England there prevails a spirit of co-operation 
between the citisen and the administration, in France the relationship is 


by 
the direct result of a conception of democracy based on partlchpation and 
tt is as a means of participation that the author finally categorises the 
public inquiry and recommends it to his countrymen. It seems to be 
vouchsafed to Frenchmen to see the true significance of English institutlons. 


G. Gaws. 


COMPARATIVE ADMINISTRATIVE Law. By THe Honovunasrte Mr. 
Justice Durca Das Baso, a judge of the High Court of 
Calcutta, T Law Professor and Dean of the Law Faculty, 
University of Calcutta. [Calcutta: S. C. Sarkar & Son (Private) 
Ltd. 1969. 507 and xv pp. £2 &s.]| 


Tms book by a well-known Indian scholar and judge is interesting by reason 
of the very full treatment it gives to the Indian authorities. The subject is 
approached from the traditional manner of common law Jurisdictlons, but 
the title of the book is perhaps a trifle misleading, in that the comparisons 
ere drawn almost exclusively between India and England, with some com- 
ments also on the American federal system, and occasionally a few remarks on 
other systems. The short chapter on the Ombudsman (p. 256) is, however, a 
little more wide ranging, and the account of current proposals for an 
Indian office (the “Lokpal”) is particularly useful to English readers, as 
these proposals do not seem to have been explained in other literature gener- 
ally available in this country. 

This is apparently a student’s book; it is sald to be prescribed reading 
for the LL.B. examinations in the authors own University, and all the tradi- 
tional subjects are dealt with, usually with a wealth of Mustration from 
Indian and English case law (see, for example, on pp. 190 et seg. audi 
alteram partem, which the author translates as “hear the other side”; surely 
under contemporary conditions “hear both sides equally” would be better?). 
Outstanding in the wealth of examples given from a variety of contexts, is 
the author’s final Chapter XV, which takes up over 140 pages of text and 
is concerned with “Forms of Judicial Review.” Indeed, there is so much 
detail here that one is persuaded that this material would be much more 
sulted for a busy practitioner than for an unfortunate student required to 
grasp fundamental principles hidden in the mass. 

Practitioners and students alike, however, need such tools as tables of 
cases and statutes and an alphabetical Index; in this respect the publishers 
have sadly faled in thelr duties, as all such aids to reasonable study are 
completely lacking. The type face used also is unattracttve, and inadequate ` 
spacing is provided, but we did not find any serious printers’ errors. 


J. F. Garya. 


854 THE MODERN LAW REVIEW VoL. 8 


Tar Cva Law Traprrion. By Jonw Henny MERRYMAN. [Stan- 
ford, California: Stanford University Press. 1969. 172 pp. 
inc. Index. | 

Tomax are, according to Professor Merryman, three major legal traditions 

in the contemporary world: civil law, common Jaw and socialist law. This 

generally excellent little book 1s about the first and oldest of the three, the 
civil law. 

The civil law tradition encompasses the legal systems of Western Europe 
and Latin America, and has exercised considerable influence over parts of 
Asia, Africa and the Middle East. The book itself is about the “ tradition ” 
(or legal family) rather than about any of the individual legal systems; it is 
about the things that these systems have in common rather than about 
nattonal legal characteristics. The author warns us against assuming that 
his overall picture of the civil law tradition ts necessarily true of individual 
systems: “civil law nations share the civil law tradition, but they share st in 
different degrees” (p. 152). 

At the same time, and as will be seen from the areas upon which the 
author focuses his attention, Professor Merryman’s work is more Hkely to 
be of value to a person who is interested in, and % in the process of study- 
ing, a particular civil law system: as a contributton the book adds colour 
and, In a general way, the right perspective to the raw materials of a 
civil law. One may doubt whether an exposé of colour and perspective, with- 
out a study of some of the legal rules to which these relate, can be fully 
understood. 

The topics chosen Include what the author refers to as the five sub-tradt- 
tions that have given shape to the civil law tradition: these are Roman civil 
law, canon law, commercial law, the Western revolutionary ideologies of the 
century beginning wéth 1776, and continental legal science. Furthermore, 
there are short chapters on, iter alia, the sources of law, viewed in the light 
of the prevailing doctrines of sovereignty and the separation of powers; the 
positton—gencrally modest—of the judges; the more exalted posttion of 
European legal scholars, and the not infrequent excesses of theory-orlented 
schools of thought; the division of Jurisdiction between ordinary, administre- 
tive, and other courts; the tendency of cvil lawyers to overemphaskxe dis- 
tinctions between legal categories (more especially the distinction between 
private law and public law), and to insist on neat classkfications which 
sometimes disregard the realities of life; the legal professions; and civil and 
criminal procedure. 

The book is well written and readable. It is not technical, has no footnotes 
or references, and $% intended, as Professor Merryman very modestly puts it 
in his preface, for amateurs and for the general reader, not for professionals. 
The author’s more remote and dispassionate U.S. wewpoint seems to have 
helped him to achieve a good degree of objectivity. The statements about 
the civil law are generally correct and most of the comparative conclusions 
sound or, at least, arguable. There are, however, here and there some gen- 
eralisations that it is not always easy to support. The is perhaps the only 
real short-coming of this book, more especially so as it ts meant for the 
uninitiated. 

For instance, Professor Merryman is impressed by the great emphasis 
on certainty In the law which is apparent in civil law Hterature. His treat- 
ment of the chapter on “Certainty and Equity” especially, leaves one with 
the picture of a rather curious contrast between the common law and the 
civil law judges: 

“[C]ommon law judges traditionally have inherent equitable powers: 

they can mold the result in the case to the requirements of the facts, 

bend the rule where necessary to achieve substantial justice, and interpret 

and reinterpret in order to make the Jaw respond to social change... . 

[Certainty is to be achieved through the doctrine of stare decisis, itself 
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a judictal doctrine. . . [T]he common law judge is less compelled by 
prevailing attitudes to cram the dispute into a box built by the legisla- 
tore than is his civil law counterpart. ... [He] has some measure of 
power to adjust the rule to the facts... . In the civil law world .. , if 
the facts do not fit the [legislative] box, they must be forced out of shape 
in order to make them fit” (p. 54). 


Do the cases really support such a view or, indeed, any clear general view 
on comparative degrees of certainty? On this question it is, of course, argu- 
able that, taking a broad view and the varbous competing factors into 
account, there is not much to choose between the two “traditions” (of. also 
pp. 48 and 40). If, however, a choice is to be made, then, perhaps, and until 
the contrary is shown, the traditional and rather more simple approach 
(simpler, at any rate than that of Professor Merryman’s Chapter VIII) might 
still hold the answer. This is that more certainty in the law is likely to result 
under a system of stare decisis (inclnding the rule that discretion must be 
exercised judicially) than under a legal system in which precedent is merely 
persuasive and where, as is the case in many civil law jurisdictions, judges 
are directed to apply such (otherwise commendable) overriding prindples 
as good faith, bom mores, ordre publio, etc. 

Awprew Demorovtos. 


THE ANTITRUST Laws OF THE U.S.A.: A STUDY oF COMPETITION 
ENFORCED BY Law. Second edition. By A. D. Nrarr. [Cam- 
bridge: Cambridge University Press. 1970. 527 pp. ine. 
index. Cloth £4 net, paper £1-40 net. ] 


Taus is probably the best introduction to antitrust law both for lawyers and 
for those concerned with competition policy. It is sttmulating, sound, well 
belanced and up-to-date. The problems of preserving competition are 
approached largely through the case law, and the main provisions of the 
antitrust statutes are set out as well as the merger guidelines issued by the 
Department of Justice. My only regret is that citations to the cases are not 
given for the benefit of those stimulated by Mr. Neale’s discussion to read the 
judgments. Now the book has proved so popular in the States, as well as 
here, I bope that further editions will be published frequently as the law 
changes. 


Valrwtrine Koran. 


Leesa Errecrs oF Untrep Nations RESOLUTIONS. JORGE 
Castafzpa. Translated by ALBA Amora. [New York and 
London: Columbia University Press. 1969. vii and 248 pp. 
(inc. notes and index) £4.50 (£4 10s.)] 


Proresson Castafizpa has chosen one of the most complex and controversial 
issues of contemporary international law. For behind the acute theoretical 
problems of determining the relationship of United Nations resolutions to the 
traditional sources of the law lie fundamental questions of policy. In 
particular, the question bow far should international law-making move 
away from the traditional system, whereby a state is bound by its consent 
or acquiescence, towards a system in which a majority of states, acting 
through an organ such as the United Nations General Assembly, can make 
law binding on all? Professor Castafieda’s discussion of these issues is both 
stimulating and radical. 

Setting aside those recommendations “adopted with no intention of bind- 
ing their addressees” (p. 8) he divides the remainder into stx categories: 
resolutions pertaining to the structure and operation of the United Nations, 
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resolutions concerning international peace and security, resolutions that 
determine the existence of facts or legal situations, resolutions whose binding 
force rests on instruments other than the Charter, resolutions that express 
and register agreement among the members of an organ and resolutions 
that contain declarations or other pronouncements of a general nature. 
He then discusses the legal effect of each Kind of resolution and examines 
some of the more importent examples. Passages of particular interest include 
a discussion of the Hapenses case and the concept of tmplied powers, in which 
the author prefers the view of the court to the separate opinion of Fite 
maurice, an illuminating discussion of the legal and political context of 
the Uniting for Peace resolution, and a firm repudiation of the view that 
all votes in favour of General Assembly resolutions have the effect of 
creating treaty-like obligations among the states concerned. 

However, a number of criticisms must be made. The work as a whole 

is really too short to do justice to the subject-matter. Peacekeeping resolu- 
tions, for example, cannot be adequately examined in so brief a space. And 
in the last chapter no room is found for discussion of the resolutions on 
permanent sovereignty over natural resources, a matter of sharp contro- 
versy. 
A number of Professor Castafieda’s more radical conclusions must also 
be challenged. It igs surely incorrect to assert thet the recognition of a 
customary rule in a General Assembly resolution constitutes an irrebuttable 
presumption that such is the law. That view, which would of course confer 
on the General Assembly the widest legislative powers, is supported only 
by the assertion that “as is unanimously agreed, customary laws bind al 
states whether they have participated in or opposed their development” 
(p. 172), a brittle foundation indeed in the light of the International Court’s 
express assertion in the Fisheries case of the opposite principle! 

Suggesting, in an early chapter, that the Hapenses case represents “a 
tentative step toward the principle of international taxation of States by the 
world community” and “lends support to the principle of majority rule 
in international relations,” the author comments “ Obviously this is desirable 
in fteelf” (p. 47). But, we may ask, does a majority in the General 
Assembly with its present voting arrangements really represent “the world 
community *? Professor Caestafieda is quick to criticlse others for their 
“formalistic” views, here he appears to commit thelr error. 

In his desire to avoid formalism the author is led to a number of 
obscure or misleading conclusions on the creation of legal obligation. What, 
for example, does it mean to say of the Universal Declaration of Human 
Rights that “if it does not create direct legal obligations on the part of 
United Nations Members and Organs, its provisions at least impose upon 
them the necessity of belng guided in thelr conduct by those provisions” 
(p. 195)? Earlier he suggests that when the International Court has given 
an advisory opinion “the dissidence of an individual state would lack legal 
efficacy and even juridical relevance” (p. 40) and that when the Organisation 
has made a determination “Inasmuch as it represents the official United 
Nations position on the existence of the fact or legal situation it is the 
only one that the Organisation takes Into account as the basis for eventual 
action; thus the individuel dissident attitude lacks juridical relevance” 
(p. 121). These remarks surely confuse the finality with the correctness of 
a decision. It is quite true that opposition to a final decision may be politi- 
cally ineffective at the time and legally ineffective to prevent the contested 
decision eventually hardening into. a generally accepted rule through inter- 
national practice. But until that moment is reached there can be no juridical 
objection to the dissentient state (like the litigant disappointed in the 
House of Lords) maintaining its original position and arguing that the 
decision is wrong. Such protests will certainly be effective to silence any 
suggestion that the dissentient has acquiesced in the decision and, if the 


May 1971 REVIEWS 857 


formation of a customary rule of law is in progress, will be effecttve to 
prevent htm from becoming bound. 

The index is adequate; the price is excessive. The documentation is 
extensive, though because the book was originally produced (in Spanish) 
some years ago, a little out of date. There is, for example, no reference 
to Dr. Asamoah’s recent work, The Lega! Significance of the Declarations of 
the General Assembly of the United Nations. 

J. G. Mearns 


STUDIES IN INTERNATIONAL ADJUDICATION. By R. P. ANAND, Pro- 
fessor and Head of the Department of International Law, 
Indian School of International Studies. [Delhi: Vikas Pub- 
heations; New York: Oceana Publications Inc. 1969. vi and 
286 pp. and (index) 11 pp. No price stated.] 


Paorssson Anand’s contribution to the problems of third-party adjudtcation 
is a collection of studies previously published in various American and Indtan 
journals, Hts central theme is that though most major disputes cannot be 
settled by judicial procedures, such procedures, in relation to minor disputes, 
can help to create a “law habit” as a condithoning alement in international 
politics. 

As such, the work does not pretend to be significant either for tts pro- 
found scholarshtp or for its penetrating analysis. Its importance, however, 
is twofold. First, it represents an Asian veew on the value of the International 
Court, its procedures and practices. In this respect the essays on India and 
the world court, the attitude of the “new” Asien and African states to 
Judicial settlement, the problem of tmparthaHty, and the status of South-West 
Africa, are instructive. Secondly, the author directs his attention to some 
aspects of the work of the Court hitherto relatively neglected. Thus partic- 
ularly helpful are the studies concerned with the attitude of the United States 
to the International] Court (essentially an “ American Child”), the role of 
individual and dissenting opinions within the Court, and the execution of 
international judicial awards since 1945. There is also an interesting piece 
on the India-Pakistan Western Boundary Award (1968), and a somewhat 
superficial exposttion of the role of the International Court in the develop- 
ment of the law. 

To venture a personal comment on one aspect of this work: # is unfor- 
tunate, from a legal standpoint, that most commentators on the South-West 
Africa decision of 1966 have attempted only to rationalise the Court’s con- 
clustons. Professor Anand somewhat predictably adopts this approach. “ All 
that the Court hed in fact done was to abdicate from its duty to decide the 
dispute and do justice to the parties” (p. 141). It is to the good that Pro- 
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CORRESPONDENCE 


Dear Sir, 


I would like to have an opportunity of replying to some of the comments 
mado by Miss Gans in her review of the second edition of my book, The Law 
of Tort ts Looal Government, which appeared in (1970) 88 M.L.R. 598—599. 

My principal observation ts that although Miss Gans states that my “book 
lives up to tts title” she has confined her rewew of it to certain aspects of 


etc, nor to remedies apart from the matter of compensation to which I 
shall refer later. This limitation, in my opinion, gives a misleading impres- 
sion 


of the scope of my boook. 
ure to analyse, discuss or evaluate cases, there seems to me 


Bal v. £.0.0. was cited to illustrate the point that local authorities are 
under no greater liabiitty in negligence for defecthve apparatus in houses 
are private landlords (Singieton LJ. at p. 178 as 
authorbties installing boilers in their houses). This 
in issue in 4. O. Billings v. Riden which case over- 
ruled only the part of the decision tn Bal v. £.0.0. relating to contractual 

in 


relationship in negligence (See 4. O. Billmgs v. Riden, Lord Reid at p. 258 
and Lord Somervell et p. 264). With regard to Dumane v. North Western 
Gas Board, I have stated that this case distinguished Mitford ¢ Oo. Ltd. v. 


Manchester Corporation at p. 47 and Charing Oross Hlectrioity Supply Oo. 
v. Hydraullo Power Co. at p. 57, note 4, but applied Green v. Chelsea W ater- 
5; points of practical importance apparently not 


Finally, a reference to my preface at p. vi will show that I did not intend 
to comment on the defects in this field of law because the book covers so 
many grounds of ability in tort, a limitation which may not have been 
noticed by Miss Gans. Obviously, general problems of public law such as the 
payment of compensation by “public authorities” for jury resulting from 
“the performance of their functions regardless of fault” as suggested by 
Miss Ganz as a matter for discussion, are outside the scope of my book. 
Local authorities, of course, have certain statutory powers of paying com- 
pensation for damage resulting from the exercise of such powers as explained 
where relevant, for instance, at page 247 and pages 240 ef seg, in my book 


Yours fatthfully, 
Mary BELL Carews. 


University of Keele. 
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LORD CHORLEY 


AT the Annual General Meeting of June 80, 1971, Theo Chorley 
resigned from the office of General Editor of the Modern Law 
Review which he has held ever since the Review saw the light of 
day in 1987. It is his wish to hand over to his younger colleagues. 
We, the members of the Editorial Committee, cannot allow this 
moment to pass without expressing m a few inadequate words our 
deep and abiding feeling of gratitude to him and without paying 
a modest tribute to the great work he has done for the development 
of legal studies in the course of the last half century. 

It is not for us on the present occasion to assess the contribution 
Theo Chorley has made to the development of commercial law, nor 
can we hope to do justice to his work for the reform of the law. 
We are speaking today as his fellow editors of this journal, and we 
feel that we are speaking for all contributors and, even more 
important, for its thousands of readers. We want to remind our- 
selves and them of what the Review owes to him and to his work. 

The Modern Law Review sprang from the efforts of a group of 
students and younger teachers of the law school of the University 
of London. They saw the need for a law review which would 
concentrate on the living law and on those aspects of it which 
affect the lives and fortunes of people today. Among the senior 
members of that group was Theo Chorley, and it was the 
unanimous opinion of the rest that he should be the first General 
Editor. The wisdom of their choice has been most amply confirmed. 
The ship which he now hands over to a new captain is infinitely 
more seaworthy and well equipped than the frail craft which he 
designed and launched thirty-four years ago. But its lines are 
still recognisably those of that craft and its course has been that 
which he and others first plotted. 

From the beginning the editorial policy reflected in the pages 
of the Review was most strongly influenced by the interests and 
the outlook of the General Editor—and this influence was an 
essential, an indispensable part of its success. In the Circular with 
which he introduced the Review to the legal profession the need for 
dealing with the reform of the law was given special emphasis: 
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‘ All projects of reform should be subjected to 
analysis and discussion in their early stages. eae koa 
journals have not taken a very prominent part in this necessary 
process which has, for the most part, been left to the lay 
press. It is mtended to make constructive proposals for, and 
criticism in connection with, legal reform a special feature of 
the Review.” 


This was then, and has always remained, one of Theo’s central 
interests. Its mainspring is his deep human sympathy at least as 
much as his professional commitment as a lawyer. 

To appreciate the boldness of this venture one must try to en- 
visage (or to remember) what academic legal studies and teaching 
looked like thirty-four years ago. The mere idea that law is a subject 
which lends itself to intellectual] analysis transcending a merely 
profeasional technique was by no means as widely accepted as it is 
today. Academic legal thinking and writing were “‘ respectable ” 
chiefly if they concentrated on the past, especially the medieval 
past, or the Roman past, or if they confined themselves to a descrip- 
tion and analysis of court decisions. Those branches of the law which 
owed their existence or their development to legislation were not 
generally considered as worthy or capable of intelligent and syste- 
matic intellectual penetration, and thus, much of the law impinging 
on the lives of most men and women, and especially most of 
public law, remained outside the scope of legal academic thinking 
and writing. As long as legal research and teaching continued to 
move along these well-established grooves, as long as writers and 
teachers saw it as their principal task to contemplate the past 
rather than to face the future, or to act as a chorus accompanying 
with its songs of woe and of praise the doings of the protagonists 
on the bench, rather than to explain and expound the law in its 
entirety, legal writing could not be intellectually satisfactory. More 
important, it could not gain the prestige it needed if it was to play 
a role in making the law better, that is, more rational and at the 
same time more humane. 

How much the policy of the Modern Law Review owes to the 
intellectual insight and at the same time to the social impetus of 
its General Editor, can be seen from so many of our issues. It can 
be seen from the practice of giving to the discussion of statutes 
the same prominence as to the discussion of cases. It can be seen 
from the concentration on problems of practical significance and 
the rejection of attempts to misuse the law as an intellectual play- 
thing. Above all, it can be seen from the interest the Review has 
always taken in all issues affecting human freedom and civil rights— 
one of Theo Chorley’s central concerns. 

Life has not always been easy for the General Editor. That 
the fledgling Review survived the War (it looked very doubtful at 
times) was mainly due to his insistence and persistence. Despite his 
preoccupation with his important war-time duties, he was able to 
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maintain contact with the Review and with the other editors, and— 
it seems almost miraculous—to steer the little ship through the 
financial rocks and shoals which surrounded it. 

But the troubles were not all financial. There was (and there is) 
the imitation of space available for the incalculable ebb and flow of 
contributions. Happily, over the last few years spring tides have 
been more frequent than neap tides, and it has fallen to the General 
Editor sometimes to curb the enthusiasm of our contributors. But 
his main concern has always been to maintain the quality of the 
Review; not to allow it to stray too far from the path mapped out 
in the first issue m 1987; to ensure that the readers were given a 
balanced diet, and that all important aspects of the law were fairly 
evenly considered. 

For us, the members of the Editorial Committee, it is not easy 
to say how far this policy has succeeded: we are too close to all 
these things. But if the circulation of the Review is any guide, we 
may safely say that Theo’s immense efforts have not been in vain. 
Of the magnitude of these no one who has not watched them can 
have the faintest idea. It is almost impossible for us to envisage a 
meeting of our Editorial Committee without the prodigious pre- 
paratory work he always puts into every meeting. 

However, the purpose of these lines is to express our thanks, not 
to say farewell. We hope and trust that for very many years to 
come the Modern Law Review will have help and guidance of 
Theo Chorley as Editor Emeritus. Whatever it may achieve in the 
future will rest upon his initiative, his vision and his humanity. 


THE USE OF FULL COURTS IN THE 
APPELLATE PROCESS * 


THE ARITHMETIC OF THE JUDICIAL HIERARCHY 


THE English judicial process is exemplified by a pyramid of courts. 
When a piece of litigation—civil or criminal—is launched, its future 
progress through the courts can invariably be predicted by reference 
to two factors: the type of court in which proceedings were begun 
and the subject-matter of the case. There is one hierarchy for 
criminal proceedings tried summarily, another for trials on indict- 
ment, another for revenue proceedings, another for mterlocutory 
proceedings, and yet another for proceedings started by motion in 
the Divisional Court of the Queen’s Bench Division, and so on. The 
apex of each hierarchy is either the House of Lords or (in cases such 
as bankruptcy proceedings where appeals to the Lords are proscribed 
or restricted by statute *) the Court of Appeal. Not surprisingly 
the bulk of litigation goes no further than the court of first instance: 
the htigant will frequently not wish, or will deem it inexpedient to 
appeal. And sometimes the right of appeal—even to the Court of 
Appeal—is subject to statutory limitation.? Thus judicial hierarchy 
is of practical significance only m a minority of cases, though 
its theoretical significance to students of the judicial process is 
considerable. 

The existence of identiftable court hierarchies is part of the order 
which is a feature of all legal systems. Another manifestation of 
legal order is to be found withtn the hierarchies: it takes the form of 
a predictable progression in the sises of courts at different levels. 
A litigant at first instance will always * be faced by a trial judge 
sitting alone (or with a jury); his first appeal will almost invariably 
be to three judges; and if he wishes and is permitted to appeal to 
the House of Lords his appeal will be heard by five Law Lords. 
There are logical reasons for this arithmetical progression. First, 
our appellate system is based upon a general philosophy of “ good, 
better, best ’’; not only are appeal judges promoted (i.e. moved up 
the hierarchy on the basis of merit and seniority *) but they also 


o 1925, s. 7 (3); ea Cae ae one. s. 8 (6). 
TY poala from ralings o! judges in chambers in interlocutory 
t Eis ia noti of oodrss, sa the oao ofGumnmiary Goals bolere E lay Panch. 
And we are excluding cases in which proceedings are commenced in statutory 


, Mmbunals sinos our concern is with the commencement fate s. 
ro eri by a mali , more highly paid judges 
the Supreme Court of Judicature, Lords Justices of Appeal receive the same 
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present a phalanx of combined expertise numerically sufficient to 
overrule (where necessary) the judgment below. Im one sense the 
larger size of the higher court is a face-saver for trial judges who 
are found to have fallen into error; though sheer weight of numbers 
is not, by itself, synonymous with greater expertise. 

The hierarchy of courts is reinforced by that aspect of the 
doctrine of stare decists which makes the decisions of higher courts 
binding upon the lower courts. This can lead to the alarming 
phenomenon of a House of Lords judgment being a final decision 
based upon an overall minority of judicial opmion; technically it 
would be possible for the combmed opmions of a three-judge 
Divisional Court, a three-judge Court of Appeal and two dissenting 
Law Lords to be overridden by the votes of only three Law Lords. 
Although ‘‘ minority ’? decisions are by no means rare,® this 
ultimate score of three to eight has, so far as we can tell, never yet 
been achieved: such a possibility is one of the perils of judicial 
hierarchy. However, the existence of this ostensibly alarmmg 
phenomenon proves little: the courts at different levels have a 
different role in the judicial process, which makes a straightforward 
counting of judicial heads a pointless exercise. More specifically, 
the House of Lords is able to overrule precedents established by the 
Court of Appeal (or even, since 1966, previous decisions of itself) 
which are binding upon the lower courts. 

Another principle which plays a part m determining the size of 
a court is the desirability of clear-cut decisions; this means that, 
wherever possible, courts should consist of an uneven number of 
judges.’ It is rare but by no means unheard-of for a two-judge 
Court of Appeal è to be evenly divided, in which case the appeal is 
decided upon the principle semper pracsumitur pro negante.” Up to 
1968 the House of Lords sometimes sat with four Law Lords, but we 
have no record of any such cases in recent years until January 1971 
when Lord Upjohn’s death resurrected the problem of an equally 
divided Appellate Committee. The only case under judgment at the 


y as puisne judges. While the judicial systam is founded upon a sense of 
fiararch there prevails a notion thet judicial minds should be wholly 
unconcerned with fmancial rewards (witness e ee ignation of 
Fisher J. to take up an intment in the City, The Tt _Angust 1070) and 
a fortiori, that there be no sense of financial competition een judges 
on the of the promotion ladder. 

t hap in no fewer than 7-2 per cents. of House of Lords appeals during 
he nex 


period 1952-66. 

7 §. 1 (2) of the Criminal Appeal Act 1907 prescribed a Court of Criminal Appeal 
mail st eaat tures, sad dn ùnevan number of pdga Curiously, s. 3 (2) of the 
Cnmimal Appeal Act 1066, which established the criminal division of the Court 
of Appeal, followed the pattern of the civil division and said nothing about an 
uneven. Dumber. This situation has been remedied by s. 9 of the Administra- 
Bont Juin Ae DIS ieee ia og = 

8 Except in inter ake oligo ppeel can sit with two 
judges only by consent DEE Tapa 

® ¢.q. Packer v. Packer Ti i (Denning and Morris L.JJ.). REN os 

, ‘Decisions by divided courts as precedents ”' 
LGR. 818 and 471 and f note by Glanville Williams, tbid. p. 469. 


am! 
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time of his death which led to any difficulty was Kennedy v. 
Spratt ° (the Law Report contains a background note on the 
problem prepared by the Judicial Office). Lord Upjohn had written 
a speech and would have voted with Lords Reid and Diplock in 
dismissing the appeal. In the result Lord Reid read Lord Upjohn’s 
speech as part of his own 1! and in accordance with semper prae- 
sumitur pro negante “ the appeal was dismissed. Had Lord Upjohn 
been in favour of allowing the appeal the application of the principle 
would have produced a disgruntled appellant whose victory had 
been snatched from under his nose: it may well be that such mani- 
fest injustice would have led to the case bemg reargued before a 
reconstituted court. 

The minimum sizes of appeal courts are laid down by statute 
but, as a rule, the legislature has imposed no upper limit except to 
the extent of supplying only a limited number of judges qualified to 
sit in a particular court. Both the Court of Appeal and the House 
of Lords normally st with more than a bare quorum of judges: the 
former with three Lords Justices (the quorum is two) and the latter 
with five Law Lords (the quorum is three). But in certain circum- 
stances both courts sometimes sit with more judges than is usual, 
as a full court: and it is the function of these full courts which is the 
central theme of the present article. 


Tar Use or FULL Counts 


In recent years there have been only two instances ° where the 
House of Lords has sat with more than five judges: the cases were 


10 [1971] 2 W.L.R. 687. 11 Gf. Rose Smith v. Ross Smith, infra. 
a ell ang! ase 5 o negante appears first m the House of 
in Mus OBAD 10 Cl & E 594, O07, although the b d 
note to Kennedy v. Spratt refers to an earher unreported case in 1773. In 
Eastern Jisai kp Co. v. Smuth [1891] A.C. 310, 816, tho prmoiple was laid 
down that where the House of Lords is evenly divided, two for and 
two for affirming the decision of the court a , the ancient rule law 
sbi pracsumitur pro neganis applies and e is dismissed, but 
without coste. The same ipe was appaied in Pagus Lid. v. 
Beouser [1906] A.C. 148, 168, b um L.C. But in his autobiography 
Macmillan tells of a rether outcomes in another appeat 
m Lord Loreburn, Colquhoun v. The Faoulty of Advocates, 1908 8.0. 
H.L.) 10, in which Macmillan appeared as counsel for tho appellant. At the 
conclusion of argument the four Law Lords went away to write their opinions, 
but ıt wae soon found thaé their views were evenly divided. | Nothing daanted 
the Lord Chancellor who (acoording to Lord Maomilmn) had eran ars a 
to be in favour of the appellant's case, e eaa bale eee Tee 
Lords. Tn ihe remit iho appellant eave ove igi Oa, the Lord 
Chancellor} wes successful by four to three (A Man of Law's Tale, p. 117). 
ay the rule applies in questions of comes, Anderton v. Morics 


a 2 teed 718, 760-761, 
third pending. On an appeal from the Court of A in R. v. 


13 A 


adjourned the hearmg for a full court to reconsider & decision 
of the House four years earlier, Ministry of Sootal Seourity v. A.B.U. [1087] 
1 A.C. 728. (Lord Wilberforce who dissented was the only member 


of the earlier court to sit, as presiding Lew Lord, in Hudson). 
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B.T.C. v. Gourley `t and Ross Smith v. Ross Smith. The former 
involved an important question of the extent to which future 
liability to tax should be taken into account in assessing damages 
payable for loss of earnings, and led the House to reconsider and 
overrule a decision of the Court of Appeal.** Originally the appeal 
was argued before a five-judge Appellate Committee in July 1954; 
but after two days of argument ther lordships decided to convene 
a full court, and the case was fully argued the following October 
before seven Law Lords. Ross Smith concerned the rules governing 
the jurisdiction of the courts in nullity proceedings—a question 
which had been determined by the House a century before in the 
much criticised decision in Simonin v. Mallac.1’ In the result the 
latter case was rather indecisively overruled (in part at least) by the 
fall court: one Law Lord dissented '* and two were content merely 
to confine the scope of the earher decision. The unsatisfactory 
nature of the decision (or, perhaps more accurately, indecision) in 
Ross Smith was recently criticised in a scholarly judgment by 
Simon P. in Padolecchia v. Padolecchia."* 

Full courts have become an isolated curiosity in the House of 
Lords, and neither Gourley nor Ross Smith is a particularly per 
suasive advertisement for their extended use. Five dimensions of 
diverse reasoning are confusing enough without adding further 
elements of confusion. Technically there is nothing to prevent all 
the Law Lords from being convened simukaneously to hear an 
appeal—and the House could still call upon the judges of the 
Queen’s Bench Division to assist in their deliberations, though this 
has not happened since 1898.*° The case for summoning full courts 
has never been very strong, and it is surprising that there is now a 
glimmer of a suggestion that reversal of an earlier decision— 
particularly one recently handed down-—will be effected only by a 
full court.?* 


pa cetera arts 

15 [1968] A.O. 280. 

1¢ Billinghem v. Hughes [1949] 1 K.B. 6438. 

17 (1860) 2 Sw. & Tr. 67. 

18 In fact both Lord Hodson and Lord Merriman prepered dissenting speeches, 
but Lord Merriman died on the morning that judgment was to be delivered 
and his speech was adopted by Lord Hodson as part of his own. 

19 [1968] P. 814. 

20 Allen v. Flood [1698] A.C. 1. Bee also R. F. V. Heuston, Lives of the. Lord 
Chancellors, pp. 119-122. 

Bel Seid te cd he eae E inc cen as rete the 
Honse Lords issued on March 18, 1071, the following addition to J toil 
ee ee a 
Dwrection [1971] 2 All E.R. 150: ‘If the parties intend to invite the House 
to depart from one of ite own decisions, this must clearly be steted in a 

of the Case, to which special attention must be drawn. 

intention must also be restated as one of the Reasons.'’’ The combined 

implications of ex p. Hudson and Jones and of this Direction are not yee clear 

but they may indicate an intention by the House to convene full courts to 

reconsider decisions—or perhaps only hose of recent vintage or of 
those in which members of the present court were involved. 
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In the lower appeal courts the role of full courts is quite dif- 
ferent and, as we shall see, on the criminal side they have been 
employed quite frequently. In the civil Court of Appeal, not- 
withstanding recent statements to the contrary by Lord Denning 
M.R.,™ it is clear Piat tie Coury 18 pound, Dy tie Sc Impos Tatian 
of its decision in Young v. Bristol Aeroplane Co.,* which permits it 
to depart from its own previous decisions only in very limited 
circumstances.* The tariff of exceptions laid down in that case does 
not include any power of a full court to overrule decisions reached 
by ordinary sittings of the court, and full courts in the civil Court 
of Appeal are almost as rare as those in the House of Lords. a 

In the Court of Criminal Appeal (now the Criminal Division of 
the Court of Appeal) there has been a general practice of following 
previous decision *—though there is no unequivocal authority on 
the matter. The criminal law, unlike most civil law, tends to be 
based most upon social mores which are in a perpetual state of flux: 
hence it may be argued that the criminal courts should be particu- 
larly flexible, particularly as criminal proceedings often involve 
both rigorous social stigma and severe penal sanctions, for those 
convicted. But, equally, the reverse may be true: it can be argued 
that for the same reasons (stigma and punishment) the criminal law 
should be clearly and firmly stated by the courts so that potential 
deviants can ascertain precisely where they stand. The former 
principle seems to have prevailed to the extent that the Court of 
Appeal (Criminal Division) has never laid down a ‘“ Bristol Aero- 
plane doctrine,” and, as we shall show later, it is far freer than its 
civil counterpart in convening full courts—mainly for the purpose 
of reconsidering previous decisions of its own. 


FULL COURTS AND THE FINAL APPEAL 


Full courts are not just curious mutations from the ordinary evo- 
lutionary order of courts, they have an important bearing upon the 
more general problem of the appellate hierarchy. Proposals for the 
abolition of the House of Lords are usually accompanied by a 
suggestion for revismg the procedure of the Court of Appeal which 
would thereby be elevated to the status of final Court of Appeal. 
If the Court of Appeal were confronted with an appeal which 
merited the fullest consideration by the highest court in the land, 


so the suggestion runs, the ordinary three-judge court might be 


233 Gallie v. Lee [1969] 2 Oh. 17; and Hanneng v. Maitland (No. 9) [1970] : 
Q.B. 580. The principle as enunciated by Lord Denning was discussed on 
different leve in Brooms v. Cassel & Co. Ltd. [1971] 2 W.L.R. 817, sa 
to what extent may the Court of Appeal decline to follow a binding decision 
of the House of Lorde itself. 

33 [1044] K.B. 448. 

24 (1) It can resolve two conflicting decimons of its own; (2) t can reject a 
decision which cannot stand with a subsequent decision of the House of Lords; 
(8) it can reject a decison reached pôr inounam. 

25 See R. Cross, Precedent tn English Law (Qnd ed.), pp. 110 et seq. 
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reconstituted as a full court of five judges, simulating the deposed 
Law Lords (perhaps even including them among its membership). 

It is not easy to assess the effectiveness of such a change m saving 
time and money. If the Court of Appeal were to reconstitute itself 
in such a way for all the cases that would ordinarily have gone to 
the House of Lords, there would be less merit in the proposal than 
if the court were to reserve the full-court procedure for only a 
proportion of the cases that would otherwise have been taken to 
the top of the court ladder, or if the mitial proceeding before the 
“ ordinary ’’ Court of Appeal were briefer than at present. But by 
what criteria would cases deserving of ‘‘ House of Lords treatment ”’ 
be selected? If the wishes of the litigants were relevant, presum- 
ably the court would adopt the full-court procedure m cases where 
currently it grants leave to appeal—and that would provide a case- 
load Httle less than the House of Lords currently undertakes. (Of 
course its criteria in considering applications might be more hberal 
than at present in borderline cases, since it would no longer be able 
to shift the responsibilty for granting leave onto the Appeal 

If there is merit in the full-court procedure it is difficult to under- 
stand why it has not been used more frequently in the past to stem 
some of the tide of aspiring appellants to the House of Lords. There 
is no prohibition in the Rules of the Supreme Court on use of the 
procedure, but only very occasionally has it been employed. In the 
period 1951-66 three cases were so disposed of by the civil Court 
of Appeal: Morelle Lid. v. Wakelin,** Ward v. James?" and 
Nowotnik v. Nowotntk.** And the latter case was severely criti 
cised, if not reversed, in a later-three-judge Court of Appeal decision, 
Hanning v. Maitland (No. 8). 

Morelle Ltd. v. Wakeling was a complicated case involving the 
doctrine of mortmain. When the case came on before a court of 
three judges, it was adjourned to give the Attorney-General, on 
behalf of the Crown, which had a vital interest in the appeal, an 
opportunity to attend as amicus curiae. On the re-hearing a five- 
judge court was constituted, mainly (it seems) to deal with the 
difficulty of a previous authority in the Court of Appeal decision in 
Morelle Ltd. v. Waterworth.*® Since the court granted the losing 
party leave to appeal, there was clearly no desire on the part of the 
Court of Appeal to prevent the House of Lords finally determining 
the law, though in fact the parties declined to take the case to the 


2% 11970] 


sr A el case going throug 


h the courts at this time, Att-Gen. v. Parsons 
[ J] A.C. 421, was in fact reversed by the House of Lords. 
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Ward v. James, on the other hand, represented an attempt both 
to consider an earlier five-judge court decision and to bring finality 
to an issue of adjectival law—namely, the circumstances in which a 
party to a personal injury action could properly ask for trial by 
jury. At the original hearing, Sellers L.J. said °": ** It is said that 
they [a number of recent decisions] are in conflict with a decision 
of this Court in Hope v. Great Western Railway Co.™ That case 
was a decision of the full court, and this particular problem has not 
been reconsidered by a full court since that date.” The defendant 
in that case, who needed to obtain leave to appeal to the Court of 
Appeal (because the issue was an interlocutory one), agreed not to 
prosecute his appeal to the House of Lords were he to fail in his 
appeal in the Court of Appeal. 

Nowotnik v. Nowotnik received the “‘ full-court ” treatment for 
no better reason than that it raised a complicated issue arising out 
of the Legal Aid Act 1964 and it was the first case under the Act. 
No authorities were cited, so that the court had no precedent to bind 
its decision. The case was one of pure (or impure?) statutory con- 
struction. Leave to appeal was refused to the losing party and there 
the case rested. And ultimately, in Hanning v. Maitland (No. 8), 
the statutory construction favoured only four years earlier was 
declared wrong, by a three-judge court. Certainly Nowvintk is 
intrinsically no more important than numerous cases heard annually 
by an ordinary three-judge court. 

We feel that there is nothing positive to be learnt from this 
trilogy of full-court appeals. Clearly, while the House of Lords 
remains the court of last resort, the Court of Appeal will be likely to 
use the full-court procedure sparingly. A rational use of the 
procedure would be to deal with previous awkward decisions of the 
Court of Appeal where the amount involved or importance of the 
case would not warrant a second appeal. On that basis Ward v. 
James is explicable; Morelle Ltd. v. Wakeling is in part under- 
standable, although the use of a full court was rendered unnecessary 
by a grant of leave to appeal: Nowotntk v. Nowotntk is totally 
inexplicable. 

Continuing our search for a hypothesis for the use of the full- 
court procedure, we next decided to turn to the practice of the 
Court of Criminal Appeal, particularly since, until the Administra- 
tion of Justice Act of 1960, that court was effectively the final 
appellate court in criminal matters. (Certainly, the court itself had 
no control over further appeals to the House of Lords: appeals were 
allowable only on the fiat of the Attorney-General and this was very 
seldom granted.) 


31 [1966] 1 Q.B. 278, 278. 

39 [1987] 2 K.B. 180. In Ward v. James the Court of Appeal rted not to 
reverse Hope but to “ reinterpret ' the decision : E mee dl d miy ole 
mtended to side-sep the Bristol Aeroplanes doctrine, sepra. 
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We approached the material with two hypotheses in mind: (1) 
that the cases which received the ful-court treatment involved pre- 
dominantly important points of substantive, evidential or adjectival 
law; and (2) that these cases were of greater importance than run 
of-the-mill criminal appeals. If these assumptions proved correct, 
one might expect the civil Court of Appeal, in the absence of a 
higher appellate court, to adopt a similar policy in the use of full 
courts. Lf the assumptions proved false, one would have no reason 
to suppose that the civil appeal court, thrust mto an unaccustomed 
role as court of last resort, would be any more successful in formu- 
lating a coherent policy towards the full court procedure which 
would accord with the public interest in having a tribunal in which 
important points of law can be fully and comprehensively argued 
out. 

During the period 1951-66 ** there were, so far as we have been 
able to discover, twenty-seven full court decisions out of 476 
reported decisions of the Court of Criminal Appeal —s‘6 per cent. 
(Annexed is a list of these cases—Annex A—all but one of which is 
reported: and there is a brief reference in Anderson v. Morris ** to 
the one unreported case, Smith, November 6, 1961.) We have 
broken down the period into two parts: (a) 1951-60, the period 
when criminal appeals to the House of Lords were very rare and 
leave to appeal depended upon the flat procedure; and (b) 1961-66, 
when there were considerably more appeals to the House of Lords. 

At the outset we should repeat that the Court of Criminal Appeal 
normally followed its own previous rulings on points of law but was 
not absolutely bound by them: it could and did overrule them if it 
felt it was desirable to do so. The usual procedure, when an earher 
statement of law was to be seriously questioned, was to summon 4 
full court of five or more judges, the classic example being Taylor.” 
This was not, however, the invariable practice: to quote Mr. 
Michael Knight, “ it is not unknown for a normal division of three 
judges in no way specially summoned to state in a later case the 
exact contrary of an earlier three-judge ruling and yet not expressly 
overrule it.” 7" 

Over the whole period, 1951-66, the full court was regularly 
used, not predominantly to deal with cases involving particularly 
difficult points of law but primarily because the court was con- 
fronted with an awkward precedent it wanted to by-pass or over- 
rule. In eleven out of the twenty-seven full-court cases (41 per 
cent.) it was clear that awkward precedents were the reason for the 


34 Gince 1966 there have been two instances of the criminal division of the Court 


o Appa with five judges—R. v. Newsome and R. v. Browns [1970] 
8 W. .R. ole ad Bee Gavin Drewry, ‘Fuh Courts’’, 190 Now L.J. 


. ers , 1970) and R. v. Locker, Times, April 7, 1971. 
a5 (rees) r.App.R. 216. 
(1950 


a6 84 Cr.App.R. 188. 
37 “ The Court of Criminal Appeal and Binding Precedent," 118 Law Journal, 


880 (September 18, 1968). 
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composition of a five-judge court: indeed in two cases McVitie °! 
and Hallam ** this is given explicitly as the reason for a full court; 
and in another case—Vickers ““—although the point of law involved 
was important, the reason given for having a full court was that 
there had been an irreconcilable conflict when the case came before 
the three-judge court originally. 

The eleven cases, chronologically fram 1951, clearly indicate the 
purpose m having a full court: 


1. Hallam (1957) 41 Cr.App.R. Considered and overruled Dacey 


111. (1981) 27 Cr.App.R. 86. 
2. McVitte (1960) 44 Cr.App.R. Distinguished Hyde (1984) 24 
201. Cr.App.R. 149. 


8. Flynn (1961) 45 Cr.App.R. eee eee 
268. peer casen “Wore 
4. Mobis (1961) 45 Cr.App. | Overruled, distinguished or 


explained. 
5. aa (1961) 45 Cr.App.R..° Studied, but did not follow the 
59. reasoning in, an unre 


case in 1960 (McCarthy). 
6. Amos (1961) 45 Cr.App.R. Overruled Jones [1960] 1 
42. 


l (1960) unreported. 
7. Golder, Jones and Porritt Firmly distinguished the earlier 
(1961) 45 Cr.App.R. 5. cases of White (1992) 17 Cr 


App.R. 59 and Harris (1927) 
20 Cr.App.R. 144. 
8. Patterson (1902) 46 Cr.App. Overruled Ward (1915) 11 


R. 107. Cr.App.R. 245. 
9. Bom (1968) 47 Cr.App.R. Explained Symes (1914) 10 
284, Cr.App.R. 284. 
10. Anderson and Morris (1966) sprite two, possibly conftict- 
50 Cr.App.R. 216. ing, earlier cases. 
11. Assim (1966) 50 Cr.App.R. Expressly did not follow Phillips 
224, (1781) 2 Str. G.91 and Leigh 
and Harrison [1966] 1 All 
E.R. 687. 


In some of the remaining sixteen cases, while there was not an 
awkward precedent seemingly standing in the path of modern 
attitudes to the criminal law, to be overruled, distinguished or to 
have its reasoning doubted or explained, there was a morass of case 
law on the point. A full court was decreed ostensibly to speed the 
flow of a sluggish tributary of law by gathering up the accumulated 
driftwood (e.g. Cook “| and Whybrow “*), For the rest, with the 


Pos 
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‘App.B. 188. 42 (1951) 85 Cr.App.B. 14L 
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exception of Vickers which needed a five-judge court to resolve the 
three-judge court impasse (one judge in private had declared his 
tentative dissent) a full court was summoned simply because of the 
intrinsic importance of the case. The criteria for “ intrinsic 
importance ” seemed to be (1) repercussion on the future law of a 
comparatively straightforward point of law: Murtagh and 
Kennedy “; (2) difficulty in the point of law: Podola “; or (8) 
seriousness of charge, ¢.g. capital murder, coupled with a novel 
point of law, e.g. diminished responsibility; Matheson.“ On these 
criteria it is a little hard to explain why three cases —Mitchell “* 
Michalski *7 and Fisher ** were thought worthy of the full court 
procedure. 

If the twenty-seven cases are broken up into the two periods, 
it is interesting to note that in the period before the coming into 
force of the Administration of Justice Act 1960, most of the fifteen 
cases were on important points of law, whereas, post-1960, out of 
eleven reported and one unreported cases, eight were concerned with 
awkward precedents. Can this be interpreted as a change in policy 
whereby important criminal cases are left for possible determination 
by the House of Lords, leaving the Court of Criminal Appeal (and 
now its successor the Court of Appeal Criminal Division) to convene 
full courts to deal only with awkward precedents? Clearly, the 
double test prescribed by the 1960 Act, for granting leave to the 
House of Lords—that the case raises a point of law of general 
public importance and that it ought to be determined by the House 
of Lords—indicates a call for less use of the full court procedure 
where the case may be destined for further appellate treatment. 

A recent statement concerning the use of full courts is to be 
found in the judgment of Widgery L.J. in the twin appeals Newsome 
and Browne **: The Criminal Division of the Court of Appeal sat 
with five judges for the first time since the court was instituted in 
1966, to resolve conflicting decisions on a matter of sentencing 
policy. His Lordship said: 

c We are satisfied that, if a court of five is duly consituted to 
consider an issue of discretion and the principle upon which 
the discretion should be exercised, that court ought to have 
the right to d from an earlier view expressed by a court of 
three, ais where the earlier view is very recent and 
where the court did not have the opportunity of argument on 
both sides. Within that restricted sphere we take the view that 
a court of five can and should depart from an earlier direction 
in the exercise of a judge’s discretion if satisfied that the 
earlier direction was wrong.” 


43 (1955) 80 Cr.App.R. T2. 
44 (1959) 85 Or.App.B. 108. 
45 (1958) 49 Or.App.B. 145. 
48 (1059) 86 Cr.App.R. 79. 
47 (1955) 59 Cr.App.R. 24. 
48 (1965) 49 Cr.App.H. 116. 49 See note BA, ante. 
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He added, with particular reference to the present appeals, that 
where a court was not following an earlier decision it was important 
to see that the individual suffered no injustice in the result. 


CONCLUSIONS 


Taken as a whole, the full-court process has proved to be rather a 
nonentity, even in the criminal appeal court where it all but died 
out after 1966. (And the cautious judgment of Widgery L.J. in 
Newsome, supra, where the use of a full court involved only an 
issue relating to judicial discretion, hardly heralds the outbreak of 
an epidemic of five-judge courts in the foreseeable future). It has 
sometimes been used to disentangle the law from the awkwardness 
of precedent; and only in a few cases has the intrinsic importance 
of the case been a governing factor in convening full courts. Even a 
slight change of heart, post-1960, hardly upgrades the procedure 
from its unimportant role in the criminal appellate process, and the 
almost total disappearance of full courts from the criminal scene 
since 1966 tends to endorse this view.** i 

The inutihty of the fullcourt process is further underlined if 
one tests the other assumption, that full-court decisions are (by the 
somewhat arbitrary criteria we have used) the more important 
appeals. We are convinced that there are Literally dozens of 
reported cases in the period 1951—68 on topics as important as, if not 
more important than, the cases given the full-court treatment. We 
attach a list of some criminal cases (Annex B) which we think, on 
the grounds of importance, merited the ful-court procedure. A 
third of them were pre-1960, but none of the other (post 1960) cases 
in fact went on to the House of Lords. Our view is of course highly 
subjective, but we venture to think that most criminal law practi- 
tioners would agree with us on at least a high proportion of our 
examples. 

We conclude from this study that if it is left to the first-tier 
appeal courts alone to determine whether the full-court procedure 
should be employed, a number of important points of law will not 
get the special treatment afforded by a more thorough review, and 
that a full court will tend to be used primarily whenever the Court 
of Appeal wants to reverse its own previous decisions. If, however, 
htigants were able to apply for a full-court hearing, in much the 
same way as they now apply for leave to appeal to the House of 
Lords, the full-court procedure would be likely to be used at least as 
often as appeals are now heard by the House of Lords. If a larger 


50 The total dise of full courts, post-1966 and pre-Nowsome, may reflect 
tives in the field of rimina] law, but also thas the Crimine Divi of the 
Lords I more ` 

taiively reconsider previous decisions those af old Court of 


Tn e Rare gl reget hee pay etre ek 
of law to be ined by the of Lords. 
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court is used merely as a substitute for a first appeal to an ordinary 
three-judge court, then any benefit of a second appeal derived from 
a saving of judicial man-hours is, at one blow, lost. If full courts 
are combined with a modified two-tier system, with a first hearing 
before three judges, who refer the case to a larger court, then the 
system has gained little or nothing. 

The only lesson to be learned from the examination of the use 
of full courts in recent years is that they are used sparingly and m 
restricted circumstances—and they hardly provide a model system 
which might replace the House of Lords. This is not to say that 
full courts in some shape or form might not be employed as the 
court of last resort, but they would have to be something a great 
deal more high-powered and purposive than the anaemic specimens 
produced in recent years. If this story has produced nothing more 
exciting than re-affirmation of the value of a three-tier system of 
courts it is as well to remind oneself that proving a negative, if 
somewhat dampening to the ardour of a reformer, has a useful 
function in clearing away the deadwood of ill-considered proposals 
for reform. 

L. J. Buom-CoorEg, Q.c.* 
Gavin DrEwey.f 


Annex A, REPORTED FOLL-COURT Decisions OF THE COURT 
or CROONAL APPEAL, 1951—66 

Whybrow (1951) 85 Cr.App.R. Flynn (1961) 45 Cr.App.R. 268 

141 McBride (1961) 45 C- App.R. 
Harrison-Owen (1951) 85 Cr. 262 

App.R. 108 Spurge (1961) 45 Cr.App.R. 191 
Mitchell (1952) 86 Cr.App.R. 79 Evans (1961) 45 Cr.App.R. 59 
Murtagh and Kennedy (1955) 89 Amos (1961) 45 Cr.App.R. 42 

Cr.App-R. 72 Golder, Jones and Porritt (1961) 
Michalaki (1955) 89 Cr.App.R. 45 Cr.App.R. 5 

22 Patterson (1963) 46 Cr.App.R. 
Sparkes (1956) 40 Cr.App.R. 88 107 

opkins and Collins (1957) 41 Box (1968) 47 Cr.App.R. 284 

App.R. 281 Fisher (1965) 49 Cr.App.R. 116 

Vickers (1957) 41 Cr.App.R. 189 Anderson (1966) 50 Cr.App.R. 
Hallam tio 41 Cr.App.R. 111 216 
Matheson (1958) 42 Cr.App.R. Assim (1966) 50 Cr.App.R. 224 

145 
Green (1958) 42 Cr.App-R. 77 The one unreported full court 
Podola (1959) 48 Cr.App.R. 220 decision 
Cook (1959) 48 Cr.App.R. 188 Smith, November 6, 1961, dis- 
Evans (1959) 48 Grol p.R. 66 cussed in Anderson (1966) 50 
McVitie (1960) 44 Cr.App.R. 201 Cr.App.R. 216 

201 


* J.P., LB. (London), Dr.Jur. (Amsterdam). Joint Director of the Legal Re- 
ssarch Uni Co. j ity of n. 
+ BBO. (Boo. Bi.) (B'ton). Lecturer in Department of Sociology, Bedford College, 


876 


THE MODERN LAW REVIEW 


Var. 84 


Annex B: Important Tueee-Juper Couer Cases, 1951-66 


The Jury 

Owen (1952) 86 Cr.App.R. 216 

Wilson (1957) 41 Cr.App.R. 226 

Davis (1960) 44 are) are 285 

McKenna (1960) 44 Cr.App.R. 
68 


Davey (1961) 45 Cr.App.R. 11 
Thompson (1962) 46 Cr.App.R. 
72 


Young (1964) 48 Cr.App.R. 292 
Gearing (1966) 50 Cr.App.R. 18 


Representation of accused 
Howes (1964) 48 Cr.App.R. 172 


Sowden (1 49 Cr.App.R. 82 
Lacey and Wright (1966) 50 
Cr.App.R. 208 


Rights of unrepresented prisoner 
Carter (1960) 44 Cr.App.R. 225 


Fresh evidence available 
Jordan (1956) 40 Cr.App.R. 152 
Parks (1968) 46 Cr.App.R. 29 
Flower, Siggi and Flower 
(1966) 50 Cr.App.R. 22 


Diminished ibility 

Dunbar (1957) 41 Cr.App.R. 182 
Spri (1058 42 Cr.App.R. 69 
Walden (1959) 48 Cr.App.R. 201 
Byrne (1960) 44 Cr.App.R. 246 
Terry (1961) 45 Cr.App.R. 180 
Jennion (1962) 46 Cr.App.R. 212 
Ahmed Din (1962) 46 CrApp.R. 

269 


Gomez (1964) 48 Cr.App.R. 810 
King (1965) 49 Cr.App.R. 140 


Burden of proof 

Lobell (1957) 41 Cr.App.R. 100 

MacPherson (1957) 41 Cr.App. 
R. 218 

Head and Warrener (1961) 45 
Cr.App.R. 225 


Proviso to section 4 (1 
Wallwork (1958) 42 Cr.App.R. 
158 


Sparrow and Friend (1962) 46 
Cr.App.R. 288 

Oliva (1962) 46 Cr.App.R. 240 

Slinger (1962) 46 Cr.App.R. 244 

Johnson (1962) 46 Cr. poe 55 

Trigg (1968) 47 Cr.App.R. 94 


Substitution under section 5 (2) 
Caslin Te 45 Cr.App.R. 47 
Smith TR 46 Cr.App.R. 277 
Scaramanga (1968) 47 Cr.App. 


R. 218 


Judge’s behaviour 
Clewer (1958) 87 Cr.App.R. 87 


Wife as witness 
Boucher (1952) 86 Cr.App.R. 
152 


Right of Appeal 
Robinson (1958) 87 Cr.App.R. 
95 


Hinds (1962) 46 Cr.App.R. 827 


Home Secretary’s reference 
Caborn-Waterfleld (1956) 40 
Cr.App.R. 110 


Indictments 

Seymour (1954) 88 Cr.App.R. 68 

Hammerley, Heath, Belson 
(1958) 42 Cr.App.R. 209 

Dawson and Wenlock (1960) 44 
Cr.App.R. 87 

Martin (1961) 45 Cr.App.R. 199 

Harden (1962) 46 Cr.App.R. 90 


Procedural requirements on 
nishment, tm ation o 
vans (1956) 40 Cr.App.R. 168 
Long (1960) 44 Cr.App.R. 9 
Chapman and Pidgley (1960) 44 
Cr.App.R. 115 


Hostile witness 
Oliva (1965) 49 Cr.App.R. 298 


Summing-up 
Attfield (1961) 45 Cr.App.R. 809 


THE DISCRETIONARY PROVISIONS OF 
THE PARLIAMENTARY COMMISSIONER 
ACT 1967 


Tue Parhamentary Commissioner has not yet succeeded in estabHah- 
ing himself in the public mind as the defender of “‘ the little man, 
the ordinary humble citizen,” ? as a grievance man or citizen’s 

tor. One reason for this is surely that before a complaint can 
be considered by the Commissioner it has to survive what he has 
called an ‘* assault course ” ? of ten tests, specified in the Parha- 
mentary Commissioner Act 1967. The Commissioner has classified 
these > as consisting of two “‘ statutory references,” four “ man- 
datory provisions ”? and four “‘ discretionary provisions.” 

It is the purpose of this article to examine the Commissioner’s 
exercise of those four discretions which are contained in section 5 (2) 
(a) and (b) and section 6 (2) and (8), and some problems thrown up 
by it. The evidence comes from his Annual Reports,‘ the reports he 
has voluntarily submitted to Parliament under section 10 (4)° 
and from reports from the Select Committee on the Parliamentary 
Commissioner. 


SECTION 5 (2) 


“ Except as hereinafter provided, the Commissioner shall 
not conduct an investigation under this Act in respect of the 
following matters, that is to say: 


(a) any action in respect of which the person aggrieved has 
or had a right of appeal reference or review to or before 
a tribunal constituted by or under any enactment or by 
virtue of Her Majesty’s prerogative; 


e TO eee lye seh 

2 Second from the el mmittes on the Parliamentary Commissioner, 
Hession 1067-68, H.C. 850, Q. 88. 

Ge ee eee ee 
Commoner, Sesron 

4 For 1967 (Fourth Report of the Parliamentary Commissioner, Session 1967-68, 
H.O. 184), for 1968 (Second Bession 1968-00, H.O. 120), for 1989 
Second , Session 1960-70, O. 188) and for 1970 (First Report, Session 


s Firs ‘of the Parliamentary Commissioner, Session 1987-68, H.O. 6, 
Second rt, Session 1967-68, H.C. 47 (London ), Third ; 
Session 1 £8, H.C. 54 (Sachsenhausen), First Report, ion 1968-60, H.G. 
9. Third Report, Session 1968-60, H.O. 316 (Duccio), First Report Session 
19690-70, H.C, 18. The Commissioner has not yes mitted @ report under 
g. 10 ($ of the Act. 

€ Fire Report from the Select Committee, Bession 1967-68, H.C. 258 (Bachsen- 
hausen), Second Report, Session 1967-68, H.O. 850. Report, pene 1968-00, 
H.O. 885. First rm Session 1960-70, H.O. 49 (Duccio), Second Report, 
Bession 1669-70, H.O. 197 (Area excluded from the Commissioner's investi- 
gation.) 
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(b) any action in respect of which the aggrieved has 
Ge hudia vanedy by way at irosse Aiea ih any courtot 
w; 


Provided that the Commissioner may conduct an investiga- 
tion notwithstanding that the aggrieved has or had such 
a right or remedy if satisfied that in the particular circum- 
stances it is not reasonable to expect him to resort or have 
resorted to it.” 

In 1967 sixty-six complaints were rejected (or their investigation 
discontinued) as falling within section 5 (2) (a), five as falling within 
5 (2) (b). Figures for 1968 were 119 and nine respectively, for 1960, 
sixty-three and ten and for 1970, fifty-two and eight. Of the four 
subsections under consideration here, section 5 (2) (a) currently 
accounts for the greatest number of rejections.” 


Section 5 (2) (a)—an alternative remedy: tribunals 

(1) Example of ewclusion of investigation. In Case C. 502/68 
(Annual Report for 1968, p. 87 *) the complainant protested against, 
amongst other things, a decision of the Ministry that he was not 
entitled to an increase of benefit in respect of the woman he was 
living with. He had however appealed unsuccessfully to the local 
tribunal and the National Insurance Commissioner. “ I am not 
therefore empowered to investigate this aspect of the complaint,” 
the Commissioner reported. 

(2) The proviso. In Case C. 608/68 (Annual Report for 1968, 
p. 89) deductions were made im respect of two matters by the 
Ministry when paying arrears of special hardship allowance. An 
appeal to a tribunal in respect of the first of those two matters had 
been unsuccessful. Later the complamant submitted a second 
appeal It was uncertain what this related to. The Commissioner 
said, *‘ Even if his [second] appeal is not to be regarded as an 
appeal on the second [of the two matters referred to] I see no good 
reason why he should not have exercised his appeal right on this 
issue too. So I have no authority to investigate either matter.” In 
the terms of the proviso, it was not unreasonable to expect the 
complainant to have resorted to his right. 

In his Annual Report for 1967 the Commissioner refers (para. 22, 
p. 7) to complamts made to him concerning the valuation of proper- 
ties for rating purposes. It was open to the complainants to raise 
the matter before the Local Valuation Court, the Lands Tribunal 
and the Court of Appeal. The complainants represented to the 


T Appendix A to each Annual Report consists of a numerical stetement of oom- 
plaints analysed by reference to departments and to the sections of the Aot 
are ected. 


® Summaries of cases selected by the Commissioner for publication are given in 
. I is very le indeed that there 
summaries. writer claims to have 
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Commissioner that it was not reasonable to expect them to resort 
to this procedure, and that therefore he should exercise his discretion 
to investigate the complaint. The Commissioner commented, ‘ But 
it is the procedure provided by Parliament and I saw no grounds for 
a general exercise of my discretion under section 5 (2) of the Act. 
- -.” We are not told on what grounds, if any, the complainants 
based their representations. Investigation of complaints arising out 
of assessments of betterment levy has also been refused by the 
Commissioner because of the right of reference to the Lands 
Tribunal. In Case C. 807/67 (Annual Report for 1967, p. 86) it was 
argued that it was unreasonable to expect a woman of seventy-eight 
to appeal to that Tribunal. The Commissioner rejected the argu- 
ment on the ground that she did not have to appear personally 
before the Tribunal. 

There do not, in fact, seem to be any examples in the Commis- 
sioner’s Annual Reports of the exercise of his discretion under the 
proviso when an investigation is excluded under section 5 (2) (a). 
In the Bill as originally drafted the proviso did not apply to section 
5 (2) (a), only to 5 (2) (b). 

(8) Inquiry into aspects of complaints where a right of appeal to 
a tribunal has been emercised. In Case C. 416/67 (Annual Report 
for 1967, p. 58) the complainant’s appeal from the Ministry of 
Social Security to the Pensions Appeal Tribunal for a war disability 
pension had been turned down. He alleged that the Ministry had 
omitted certain information from their statement of case to the 
Tribunal (a recommendation of the invaliding medical board), but 
his application to the Tribunal for leave to appeal from it to the 
High Court on the ground of the omission of relevant evidence had 
been refused by the Tribunal. The Tribunal had done this after 
receiving an assurance from the Ministry that the records in their 
statement were complete. However, when the complainant raised 
the matter with him the Commissioner asked the Ministry to 
examine their records again. They did so and found there the 
document (dated December 1942) containing the medical board’s 
recommendations. It had been misfiled. The Commissioner 
reported that this constituted maladministration. It was, in his 
view, adequately remedied by an apology from the Ministry to the 
complamant and by laying the facts before the President of the 
Tribunal so that he could decide whether to take action in accord- 
ance with the rules to mitigate the irregularity. A related case 
involving an appeal to the Tribunal and mislaid documents was 
C. 608 /68 (Annual Report for 1969, p. 29). (Here the Commissioner 
checked the departmental fling and search procedure.) The Com- 
missioner takes the view that in such cases the importance and 
relevance of the information brought to light is for the tribunal to 
judge, not for him, and in view of section 5 (2) this seems right. 
Nevertheless, the excavation of such information could clearly be 
of great value to the complainant. 
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In Case C. 682/68 (Annual Report for 1969, p. 160), the com- 
plainant had a fourteen-year lease of certam property. The lease 
could be determined on six months notice if, in accordance with the 
decision of a traffic advisory committee, the premises were required 
for transport purposes. The committee concluded that they were, 
whereon the lease was terminated and the property acquired by 
compulsory purchase for road purposes. The complainant referred 
the case to the Lands Tribunal for a ruling on the validity of the 
notice terminating the lease, and on the amount of compensation he 
was entitled to. The Lands Tribunal decided that the lease was 
properly determined, and that the complainant was entitled to some 
£8,000. Had the notice been invalid the amount of compensation 
would have been £28,000. An appeal to the Court of Appeal was 
unsuccessful, The complaint to the Commissioner was that the 
evidence presented to the Committee by the Ministry of Transport 
and the manner of its presentation were designed to ensure that the 
Committee reached no other decision than the one it did reach. 
While recognising that ‘f much of the subject matter in the com- 
plaint had already been considered before the Lands Tribunal and 
the Court of Appeal,’’ the Commissioner accepted jurisdiction. He 
did not in fact find maladministration in the Ministry. 

These cases, it is suggested, are important. It might have been 
thought that the Commissioner was ousted by section 5 (2) (a) as a 
right of appeal had been exercised. The complaints could, however, 
be considered because the allegations were of maladministration— 
negligence or bias—in the department’s presentation of the case to 
the Tribunal. This seems to open up a considerable territory to 
the Commissioner’s investigation. But if an appeal could have been 
brought to another tribunal or to a count on the matter complained 
of, the Commissioner would be ousted by section 5 (2) (a) or (b), 
subject to the operation of the proviso. Thus, if in Case C. 416/67 
the Tribunal had given leave to appeal and the High Court had 
adjudicated on the matter the complaint would have been barred by 
section 5 (2) (b). 


Section 5 (2) (b)}—an alternative remedy: the courts 

(1) Eaamples of eaclusiton of investigation. In Case C. 871/68 
(Annual Report for 1968, p. 148) the complainant was dissatisfied 
with the Ministry’s determination of his appeal against a local 
authority enforcement notice. He had a right to challenge the 
Minister’s decision in the High Court on a pomt of law but he had 
not exercised this right. ‘* I concluded that this was not a case for 
the exercise of my discretion under section 5 (2) (b) of the Act 
because the essence of the complaint was the Ministry’s interpreta- 
tion and applcation of the law. I considered that this was a matter 
which could properly be resolved only by the courts.” Case C. 816/ 
68 (Annual Report for 1968, p. 20) involved the refusal of the 
Customs and Excise to repay tax incorrectly imposed. Payment 
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had been made under mistake of law. Referring to the “ well- 
established principle of law ’’ that there was no legal entitlement 
to repayment, the Commissioner said that he could see no special 
circumstances which “ would make it proper for me to exercise my 
discretion in this case and give an extra-judicial ruling on a matter 
which is essentially one of law.” 

The Commissioner has expressed the view that where a com- 
plaint is against the vires or bad faith of a statutory order, he would 
normally expect the complainant to go to the courts about it.’ 

(2) Ewamples of emercise of discretion under the proviso. In 
Case C. 820/L (Annual Report for 1969, p. 20) the complaint con- 
cerned the assignment by the Ministry of Defence of the benefit of 
three agreements relating to commoners’ rights. The Commissioner 
reported: ‘* the complainants could in theory seek a remedy by way 
of action in the courts. . . but I decided to exercise the discretion 
given tome... .” The factors influencing the Commissioner seem 
to have been, first, that the law as to the assignability of the agres- 
ments was not clear; secondly, at one stage the Department failed 
to get in touch with the commoners on a certain matter (as they had 
undertaken to do) and thereby deprived the commoners of an 
opportunity to make representations about their position to the 
Minister at a time when the position was open to negotiation, and 
without recourse to legal proceedings, which was not now the case. 
Thirdly, the commoners had been told that they would be unable to 
get legal aid, and could not afford to meet the cost of proceedings 
themselves. 

Case C. 217/68 (Annual Report for 1968, p. 28) concerned a 
claim against the Ministry of Defence for the loss of mink kits alleged 
to have been caused by aircraft flying low over the complainant 
company’s farm. The claim for compensation having been rejected, 
the company began legal proceedings against the Ministry, but was 
forced to abandon them through lack of funds after sustaining more 
losses from further low-flying incidents. The Commissioner took the 
view that the commencement of proceedings would have taken the 
case entirely outside his jurisdiction but for the fact that they were 
discontinued in the circumstances mentioned. He decided to exercise 
his discretion for, it would seem, three reasons. First, if, as was 
alleged, ew gratia payments had been made to other breeders, it 
would be unreasonable to expect the complamant to sue. Secondly, 
the complainant could not afford to sue, and thirdly, the Ministry 
policy of resisting claims was based on a view of the law of nuisance 
which had not been tested in the courts. 

In Case C. 211/68 (Annual Report for 1968, p. 18) the Customs 
and Excise were guilty of maladministration im failing to issue a 
duty betting card to the director of a firm of bookmakers. The 

® Report from the Select Committes, Session 1968-60, H.O. 850, Qs. 186, 188. 


And see Case O. 5/8 (Annual Beport for 1970, p. 2 218): complaint about Board 
of Trade's interpretation of Treasury Directions for the courts. 
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Commissioner reported, *‘ In the course of my enquiries #+ emerged 
that it might have been possible for the director to have sued the 
Customs and Excise for damages arising from negligence. The 
opinions of counsel for the director and of the Department’s Soli- 
citors were that the law was not clear on this point.” He therefore 
exercised his discretion. (He concluded that the loss suffered could 
not be attributed to the maladministration.) 

In the above cases the Commissioner referred to the possibility 
of legal proceedings and the effect of this on his ability to investi 
gate. There are other cases in which he makes no reference to the 
possibihty of a remedy by way of proceedings where such a pos 
sibility might be thought to exist. In particular there are a number 
of cases investigated by him m which the gravamen of the complamt 
has been the giving of incorrect advice by a civil servant leading to 
loss by the citizen. In Case C. 414/L (Annual Report for 1969, 
p. 28), for example, the manager of an employment exchange 
expressed the opinion, in response to the specific inquiry of the 
complainant, a company director, that he was self-employed, and 
not therefore entitled to a redundancy payment. The complamant’s 
eventual application for such payment was rejected by the industrial 
tribunal as being out of time. Information available at the exchange 
would have shown that for national insurance purposes at least the 
complainant was an employed person. The Department accepted 
the Commissioner’s suggestion that they make a substantial ew gratia 
payment to the complamant as the main reason for his failure to 
claim in time was the misleading advice given him. Is it not pos- 
sible that proceedings could have been brought against the manager 
and the Department, in the light of Hedley, Byrne v. Heller? °° 
The question is not considered by the Commissioner. 

Another possible ground for the exercise of discretion under the 
proviso was suggested by the Government spokesman on the Bil,” 
namely, where the complainant is not interested in pursuing for 
himself his remedy in the courts, but wants the maladministration 
remedied so that others are not affected by it. There appears to be 
no case so far in which the Commissioner has in fact intervened on 
this ground. 

(8) Investigation where remedy has been pursued tn the courts. 
In Case C. 547/67 (Annual Report for 1968, p. 56) the complainant 
was aggrieved by the Minister’s confirmation of a discontmuance 
order made under section 28 of the Town and Country Planning Act 
1962. He had challenged the decision in the High Court under 
section 179 of that Act but the challenge had failed. The Commis- 
sioner said: ‘* The law had on this occasion provided no remedy 


Ueier Barer. E (Aantal r 02 Weer” ligent advice are C. 

67, O. 687/67, O. 708/67 (Annual for 1967 zag 46 and 68 

respectively) and O. 188/L, O. 004/L and O. 488/8 Aani Report for 1970, 
pp. 10, 16 and 25 respectively). 

11 Standing Committee B, Nov. 8, 1066, col. 155. 
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and I decided that I was not precluded from conducting an investi- 
gation.” Was he correct in doing so? The cases referred to above 
show that where proceedings are available and have not been 
brought, the Commissioner regards himself as prima facie ousted, 
but that in exercising his discretion under the proviso he will take 
into account the possibility of their success. Where proceedings 
have been brought the complainant has put the matter to the 
test. If he was successful, he will not go to the Commissioner. 
If he was unsuccessful, can he do so? The Commissioner expressed 
the view, in Case C. 217/68 (above) that the commencement 
of proceedings there would have taken the case entirely outside 
his jurisdiction. It seems strange therefore for the Commissioner to 
say in this case that he acquired jurisdiction when the proceedings 
proved to be unsuccessful. He felt able to investigate because the 
proceedings did not provide a remedy. But by section 5 (2) (b) he 
is barred where the complainant has or had remedy by way of pro- 
ceedings. ‘There was such a remedy here—section 179. True the 
proceedings did not provide a remedy, but it may be argued that it 
is the availability and, a fortiori, the bringing of proceedings 
which debars the Commissioner. Further, while the discretion to 
investigate may be exercised where proceedings have not been 
brought, the wording of the proviso does not, it is suggested, 
empower investigation where proceedings have been brought. 

It follows that if proceedings are not available the complainant 
can have no remedy by way of proceedings, and therefore the case 
does not fall within section 5 (2) (b) at all, and the question of the 
exercise of discretion does not arise. (Likewise if no right of appeal, 
etc. is available to a tribunal, the case does not fall within section 5 
(2) (a).) This suggests circumstances in which the Commissioner 
may be able to investigate a matter in respect of which an action 
has been brought in the courts. If the outcome of the proceedings 
is that it is ruled that no cause of action exists, no proceedings are 
available to remedy the matter complained of, so that the Commis- 
sioner may investigate. Case C. 414/L (above) provides a hypo- 
thetical illustration. If an action had been brought in respect of 
the incorrect advice given by the civil servant, but the court had 
held that no legal duty of care is owed in such circumstances, the 
Commissioner could investigate. But if the court held that such a 
duty does exist but that it had not been broken in this particular 
case, the Commissioner would, it is suggested, be debarred. More 
concretely, the plaintiffs in the Dorset Yacht “ case cannot now 
complain to the Commissioner (apart from the time-bar question). 
With reference to the case now under consideration, it is not clear 
from the Commissioner’s brief reference to the point on what ground 
the complainant’s challenge in the court failed, nor is it clear 
whether the Commissioner was acting under the proviso or on the 


13 Home Offloe v. Dorset Yacht Co. Lid. [1970] 2 All B.B. W. 
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basis that the case did not fall within section 5 (2) (b) at all. But if 
the above arguments are correct, it seems that he was not justified 
in investigating the complamt on either ground. In fact, he decided 
that there had been no maladministration, but he found that the 
situation hed changed in two significant respects since the date of the 
confirmation of the order. This was, in his view, sufficient to war- 
rant reconsideration of the order by the local authority and the 
Ministry (it had not yet been enforced). The complainant may 
therefore have achieved his aim via the Commissioner, having failed 
to do so through the courts. 

The cases referred to in considering section 5 (2) (a) and (b) will 
suggest to legal advisers the circumstances in which the submission 
of a complaint on behalf of ther client may result in the remedy he 
seeks—assuming all the other conditions of the Act are met.“%* Con- 
cerning tribunals, the Mimistry’s role in preparing cases for and in 
appearing before tribunals may furnish grounds for allegations of 
maladministration and, secondly, the non-availability of legal aid 
before tribunals does not seem to have been taken into account in 
any case yet, despite the view that in some cases at least the 
extension of the legal aid scheme to tribunals is desirable. As 
for the courts, the Commissioner will, it seems, investigate where the 
legal advice available to him—a question referred to below—shows 
that the law is uncertain or undeveloped, where the department 
appears to depart from a previous practice of making ew gratia pay- 
ments in respect of the matter complained of, or where an action 
cannot be brought or sustained for fimancial reasons. He will not 
expect complainants to be adventurous Htigants. In particular, 
allegations of incorrect advice by civil servants are likely to be suit- 
able for investigation and to result in a satisfactory remedy where 
maladministration is proved. This leads one to speculate whether 
resort to the Commissioner may not in fact inhibit the development 
and clarification of the law that is desirable in this and other aspects 
of administrative law generally. If it does it is all the more import- 
ant that the Commissioner’s reports deal fully and clearly with, and 
with reference to precedents, the wide range of questions raised by 
the exercise of his powers, including those dealt with here. - 


SECTION 6 (2): WHO CAN COMPLAIN? 
A complaint can, by this subsection, be entertained by the Commis- 
sioner only when it is made ‘‘ by the person aggrieved himself.’’ 
There are exceptions to this rule which we consider later but first 
we examine the mterpretations given by the Commissioner to the 
rule itself. 


ite will first note thas where there is a ity of a remedy before court 
or ¢ribuna) the complainants should submit evidence why 1 is unreason- 
eble for him to pursue that remedy. (See Case C. 186/58, Annual Report for 


1970, p. 119.) 
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By section 12 (1) the person aggrieved is he who “ claims . 
to have sustained such Injustice as is mentioned in section 5 (1) (a) 
of this Act ?’—that is, injustice in consequence of maladministration 
in connection with action taken by or on behalf of a department 
to which the Act applies. The Commissioner has interpreted the 
rule to mean that the action complained of must have been taken in 
relation to the person aggrieved himself. Examination of the few 
cases in which the complaint has been rejected on this ground will 
show the effect of this interpretation. In Case C. 255/68 (Annual 
Report for 1968, p. 148) the complainant had helped an alien and his 
family to get permission to enter this country. Later he came to 
doubt the wisdom of his action because he found the man to be of 
bad character. Despite his representations to the Home Office the 
man was allowed to remain here. In accordance with his interpreta- 
tion of section 6 (2) the Commissioner felt unable to investigate as 
the Home Office action had been taken “‘ in connection with the 
alien and not with the complainant.”’ 

The action complained of was that the alien was allowed to stay 
here. The person most directly affected by that decision—the ahen 
—had no complaint. But the complainant could surely claim that 
he had suffered injustice in consequence of the Home Office decision 
and thus bring himself fairly within the section. And it is arguable 
that even within the Commissioner’s Interpretation the complainant 
was entitled to be heard m that the decision to let the alien stay was 
taken in relation to himself, as well as in relation to the alien. 

In another case, mentioned by the Commissioner in his evidence 
to the Select Committee,’* a visa had been refused. The complain- 
ant was not the disappointed applicant for the visa, but a relative 
who was hoping the applicant could come to this country to help him 
in his business. In this case too the complainant was claiming that 
he had suffered injustice as & result of the action complained of. But 
here the Commissioner was very much influenced by section 6 (4) 
of the Act which says ‘f A complaint shall not be entertained under 
the Act unless the person aggrieved is resident in the United King- 
dom. . . or the complaint relates to action taken in relation to him 
while he was present in the United Kingdom. gee? E: 
this provision the Government had in mind particularly the ** hun- 
dreds of thousands of applications that are made by people resident 
abroad to come to this country.” !* The Commissioner therefore 
felt that as the person who was directly affected by the action was 
not resident or present, he would in effect be frustrating the purpose 
of the limitations of section 6 (4) by investigating what he regarded 
as a secondhand complaint. The Commissioner seems to suggest 
that Case C. 255/68 (above) was similarly influenced, but if it was, 
it is doubtful whether it should have been as there was there no 


13 Second Report, Session 1966-69, H.C. 120, para. 15. 
14 Report from the Select Committes, Session 1968-09, H.O. 885, Q. 850. 
18 Standing Committes B. Nov. 10, 1066, col. 288. 
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“* foreign ” element. He has said that that decision gave him great 
difficulty, and his answer to a question from a member of the Select 
Committee suggests ** that if the M.P. who had raised the matter 
with him had pressed harder, he might have changed his mind and 
carried out an investigation. This may seem at first sight remark- 
able, but perhaps it is not so when one considers that the Commis- 
sioner was previously a civil servant. This attttude will provide 
ammunition for those who regard him as a Whitehall man. 
M.P.s and complaments might bear in mind the Commissioner’s 
malleability ow this issue. 

The two aliens cases may be contrasted with the following. In 
Case C. 460/67 (Annual Report for 1967, p. 81) the Ministry of 
Housing refused to grant loan sanction to enable a local authority 
to complete a provisionally agreed purchase of the complainant’s 
property. In Case C. 288/L (Annual Report for 1969, p. 51) the 
complainant’s son was refused entry into the United Kingdom and 
returned to Pakistan. In Case C. 97/L (Annual Report for 1969, 
p. 50) the complaint was that the complainant’s wife was let into 
this country. In none of these cases was the action complained of 
taken in relation to the complainant, but, respectively, in relation 
to the local authority, the son and the wife. These suggest that the 
Commissioner does not in fact apply strictly his own rule. 

Another type of case that has to be considered is where a person 
claims that another was unfairly treated, and that thereby his own 
sense of justice was violated. Would such a person have “ sus- 
tained injustice ’’r The Permanent Under Secretary, Home Office, 
gave as an example ’’ of such “ secondhand complaints,” ‘‘ com- 
plaints by what I might unkindly call professional agitators about 
the way immigrants are treated at London Airport.’’ The Under 
Secretary said that a great many such complaints are received: 
presumably none has yet been put to the Commissioner. If it were, 
it seems that it would not be investigated as not having been 
submitted by a ** person aggrieved.” If this view is correct persons 
and organisations who concern themselves with the way their fellow 
citizens are treated seem to have no locus standi before the 
Commissioner. 

In other cases, however, the Commissioner has investigated com- 
plaints by preservation societies against the demolition of buildings, 
the removal of a museum, against the choice of a motorway route 
and complaints by third parties against planning decisions. All 
these indicate a generous approach to the problem of locus standi 
before the Commissioner and further suggest that the narrow inter- 
pretation of ‘* person aggrieved ”?” was evolved and has in fact been 


14 Report from the Select Committee, Seasion 1068-69, H.O. 865 Qs. 286, 287. 
6 of m tests on this ie the reaction of the member to whom I give a 
decision and poenapa T bouki say tbat T get bo oomo bask rom the meeaber 


17 Report the Belect Committee, Session 1968-60, H.O. 885, Q. 846. 
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applied only because of special circumstances applying to immigra- 
tion cases. Is it reasonable that organisations concerned with civil 
liberties should be driven, if not from the judgment seat, then from 
the Commissioner’s office, whilst preservation societies and others 
are admitted? On this problem the Select Committee has contented 
itself with the observation that the definition of “* person 
aggrieved ” is for the Commissioner’s judgment, and has acquiesced 
in his restricted interpretation.’* It is open to the Committee to 
urge on the Commissioner a wider interpretation of his powers, but 
they refrain from doing so here on the ground, it seems, that the 
Commissioner fears that he would be deluged with complaints. This 
was of course one of the arguments against having an Ombudsman in 
this country in the first place. 

Another effect of section 6 (2) is shown by two cases in the 
Annual Report for 1970 (C. 267/S and C. 884/S at pp. 172 and 180). 
In each the complainant said that the matter complained of affected 
not only himself but others similarly circumstanced. The Commis- 
sioner said that his investigation was confined to the complainant’s 
individual case, as section 6 (2) precluded him from investigating a 
general charge. The meaning of the phrase “‘ person aggrieved ” 
might also arise in connection with paragraph 10 of Schedule 8 to the 
Act. This Schedule lists matters which the Commissioner may not 
investigate. Paragraph 10 deals broadly with personnel matters in 
relation to the Crown, and in particular sub-paragraph (c) excludes 
in effect the investigation of complaints about appointments to the 
boards of nationalised industries, to the Arts Council, to the boards 
of government-controlled companies, etc. The Select Committee 
thinks that the exclusions in paragraph 10 are not justified.*® If the 
paragraph were to be repealed, in particular sub-paragraph (c), who 
could claim to be aggrieved as the result of maladministration—bias, 
incorrect procedure for example—in such appointments? The Com- 
missioner agreed with the suggestion that a complaint from a person 
who was not appointed—for example from a clergyman not 
appointed Archbishop of Canterbury—could probably be investi- 
gated, but was very doubtful whether a complaint from a mere 
church member could be sustained.** He also doubted whether a 
complaint from a user of water that he had suffered injustice 
because of maladministration in the appointment of an incompetent 
chairman of the water board could be investigated. But is there 
much difference between that hypothetical case and Case C. 864/L 
(Annual Report for 1969, p. 78), where the complaint by a domestic 
user of water waa of the Minister’s refusal to refer to the Prices and 


18 Ibid., para. 

19 a e an tig! iio Daia, Session 1960-70, H.O. 127, PAIN u. 
The Government has rejected the Committee's views—see Cmnd. 4661 

20 Ibid., Minutes of Evidanoe R It appears that the only logal tion 
needed to be appointed shop is to be thirty years of ege Halebery's 
Laws of England, vol. 18, p. 61. Is any such person therefore competent to 
submit a complaint that he was not appointed ? 
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Incomes Board an increase in charges by the water company? In 
both cases the action of the Ministry might quite conceivably lead to 
an increased financial burden on members of the public. It seems 
that the difficulty would Le in proving the connection between the 
appointment and such a consequence, but entitlement to have one’s 
complaint considered is one thing, and is provided for in the Act, 
proof of the connection is another, and is for the Commissioner. 

The Commissioner has said *! that subject to guidance from the 
Select Committee he would take a strict view as to who would be a 
person aggrieved in connection with such complaints if they were 
permitted to be made. The Select Committee here again has not 
encouraged the Commissioner to be bold but has expressed itself °! 
as satisfied that his strict view of the definition of ‘* person 
aggrieved ’’—already referred to—‘ will prevent any danger of the 
extension of his powers into this area being abused.” The sug- 
gestion cannot be that the Commissioner will abuse his powers. The 
fear is of a flood of complaints which are assumed to be groundless. 
Surely it would be better to take a more generous view of locus 
standi, and leave $ to the Commissioner to reject briefly complaints 
which are clearly groundless. 

Having examined the interpretation given to the rule which 
requires the person aggrieved himself to submit the complaint we 
now consider the exceptions to that rule. They are that where a 
person by whom a complaint might have been made has died or is 
for any reason unable to act for himself, the complaint may be made 
by a personal representative or a member of his family or other 
individual suitable to represent him. Apart from the exceptions 
referred to, it is the complamant who must submit the complaint, 
not another. 

What of the operation of the exceptions? In Case C. 190/67 
(Annual Report for 1967, p. 48) an elder sister submitted a com- 
plamt on behalf of her brother, who was in full-time employment. 
In Case C. 990/67 (Annual Report for 1967, p. 80) a father com- 
plained of the treatment his son had at the hands of a consul whilst 
on holiday abroad, in Case C. 1000/68 (Annual Report 1969, p. 89) 
in respect of tax due to his adult daughter, and in Case C. 469/67 
(Annual Report for 1968, p. 48) in respect of the treatment of his 
daughter and her Italian flancé by immigration officials. In Case 
C. 261/68 (Annual Report for 1968, p. 94) a bursar of a school com- 
plained of injustice done to pupils in connection with wireless licence 
requirements. In Case 188/L the National Farmers’ Union com- 
plamed on behalf of a farmer and in 586/L the British Legion 
complained on behalf of a war pensioner. (Annual Report for 1970, 
pp. 10 and 104). In none of these cases is there any suggestion that 
the person aggrieved was unable to act for himself, and they do not 


41 Ibid., Q. 25. 
23 Ibid., para. 14. 
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therefore illustrate the operation of the exceptions. What they do 
show is that the Commissioner is prepared to consider complaints 
submitted on behalf of a person aggrieved by a person or organisa- 
tion in such a relationship to the complainant that it is reasonable to 
assume that the complamant has authorised the submission of the 
complaint. It would seem reasonable to conclude that an employer 
can complain on behalf of an employee, and a Kterate on behalf of an 
illiterate citizen. Complaints may of course be submitted by profes- 
sional advisers, by solicitors and accountants, for example, on behalf 
of their clients. 

There seems in fact to be no reported decision in which the 
Commissioner expreasly states that the complaint was submitted on 
behalf of an incompetent complainant by someone, whom he, the 
Commissioner, regarded as ** suitable.” 

Locus standi is well known to be a vexed problem in administra- 
tive law. In particular the phrase “ person aggrieved ” is com- 
monly used where a statutory procedure is provided for challenging 
administrative acts. Professor de Smith observes, ‘‘ It is of course 
to be expected that the meaning to be attributed to such an 
sion will vary according to the context in which it is found.” } 
The context here is a scheme intended to facilitate the investigation 
of complaints. The Commissioner is to be seen as an additional 
weapon available to an M.P., as an investigatory officer acting on 
his behalf, and any remedy is sought and provided through action 
in the political rather than the legal sphere. Further, there is no 
question of a person aggrieved under the 1967 Act seeking to quash 
an administrative act, merely to set on foot an inquiry into his com- 
plaint. For these reasons any possible reliance on a restrictive 
interpretation given to the phrase in planning cases, or in connection 
with grants of licences of various kinds, or in any matters concernmg 
property rights, etc., is therefore misplaced. 

The New Zealand legislation does not use the phrase “* person 
aggrieved.” By section 11 of the Parliamentary Commissioner 
(Ombudsman) Act 1962 the Commissioner may ‘° investigate any 
decision . . . affecting any person.” By section 14 (2) he may 
decide not to investigate or not to investigate further, a complaint 
if ‘the complainant has not a sufficient personal interest in the 
subject-matter of the complaint.” 


SxcTIon 6 (8) 
The effect of section 6 (8) read with section 14 (8) is that the Com- 
missioner may not investigate any complaint about matters of which 
the person aggrieved (a) first had notice before March 22, 1966; or 
(b) first had notice on or after that date but allowed more than 
twelve months to elapse before making his complaint to a member 
of the House of Commons, ‘* but the Commissioner may conduct an 


23 Judiial Review of Administrative Action, 2nd ed., p. 494. 
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investigation pursuant to a complaint not made within that period 
if he considers that there are special circumstances which make it 
proper to do s0.” 

In the Commissioner’s view ™* this proviso is to be exercised not 
as a general dispensation, but only ‘* where an exceptional case has 
been clearly made out.” He has elsewhere ** welcomed the time-bar 
rule, on the ground that if it were not there to shelter behind he 
would have to defend decisions not to investigate. These observa- 
tions do not suggest a liberal attitude towards the use of the 
discretion or a vigorous approach to jurisdiction. 

In 1967 seventy-three cases were rejected as out of time, in 1968 
100, in 1969 thirty-one and in 1970, twenty-four. In contrast with 
these figures the three Annual Reports record, in total, some dozen 
cases in which the Commissioner exercised his discretion. We cannot 
be certain that his Reports do refer to all such cases but the figures 
do tend to confirm a rather restricted attitude towards his discretion. 
It seems that in the cases where he has exercised it, investigation 
was prima facie time-barred because the complainant first became 
aware of the facts before March 22, 1966, but except in two cases the 
Commissioner does not give reasons for his decision to investigate. 
In those two cases ** the reason given is that though the complainant 
was aware of the facts before that date, it was only after that date 
that he could, because of later events, have become aware of their 
significance. Tt seems that a matter that weighs with the Commis- 
sioner in deciding whether to exercise his discretion is whether, 
because of the passage of time, material is any longer available for 
an investigation. The Commissioner may therefore carry out a 
preliminary investigation on that point before deciding whether to 
exercise his discretion.*" As fewer pre-1966 cases are put to the 
Commissioner, we may expect the number of out-of-time cases 
rejected by him to remain at or below the 1970 level. 


LEGAL ADVICE AVAILABLE TO THE COMMISSIONER 


Some of the cases and probems referred to raise the question of the 
legal advice available to the Commissioner, though this question is 
of wider significance, for there are many other questions which may 
raise legal issues, for example, his jurisdiction in respect of statutory 
orders, in respect of complaints against the Metropolitan Police and 
agamst ministerial appomtments to public and non-public boards. 
The Commissioner is not himself a lawyer, there are no lawyers 
on his staff and the services of lawyers are not hired by his office on 
an ad hoc basis.** The Commissioner has explained ** what staff he 


“4 Annual Report for 1987, . Æ. 
25 Second Report from he ect Committee, Session 1967-68, H.C. 350, Q. 84. 
36 O. 1008/66 Be Ansual Repeat fee 2908, p. 41), and O. 682/68 (Annual Report for 
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feels he needs (and has}—“‘ they are men and women with the know- 
ledge that I want, which is really knowledge of Whitehall, rather 
than of the law, that is of the area of investigation.” It is true of 
course that ‘* it is no part of my [i.e. the Commissioner’s| functions 
. . . to determine a legal dispute ” ** between a complainant and a 
department, but legal decisions have to be taken by his office. The 
effect of not having lawyers on the staff meant for example, with 
reference to section 5 (2) (a), that in early days he had to discon- 
tinue some investigations because ‘‘I found, unexpected to me, 
that a department could show that a complainant had an appellate 
procedure. . . that he could have gone to a tribunal.” °?! 

What then does the Commissioner do when he is up against a 
legal question of jurisdiction in relation to a department? *? He 
requires to know the department’s own view of the matter, and 
what legal advice they have taken, which may or may not include 
the legal advice of the law officers. The Commissioner finds it 
an advantage to rely solely on one source of advice, for then ‘‘ one 
is not in the difficulty of having conflicting legal advice.” But 
should not his advice come from within his own office? A practical 
difficulty the Commissioner sees here is that the advice he requires 
is often very specialised so that if he were to equip himself with an - 
independent adviser ‘‘ he would have to be most remarkable. . . to 
stand up to the specialist knowledge of the law which exists in all 
the departments investigated.” In any case, departmental advisers, 
he maists, themselves adopt an independent professional attitude (a 
point ‘“‘ not wholly understood ’’) and if he wants to check on the 
department’s views he is able to turn to the Treasury Solicitor. 

It would not necessarily be advantageous for the Commissioner 
to be a lawyer, but consideration should be given to the establishing 
within his office of a legal section. The Commissioner, it is sug- 
gested, underestimates the ability of a group of experienced lawyers 
to cover that range of government activity which the Commissioner 
himeelf is expert in. (The New Zealand Ombudsman has a staff of 
three professionals, one of whom is a lawyer experienced in public 
administration. The services of a part-time lawyer are also used.) 
The question is connected with the one now to be considered. 


JURISDICTION——THE FINAL ARBITER ? 
Section 5 (5) reads: 
‘*In determining whether to initiate, continue or discontinue 
an investigation under this Act, the Commissioner shall, subject 
to the foregoing provisions of this section, act in accordance 
with his own discretion; and any ae whether a complaint 
is duty made under this Act be determined by the 


Commissioner.”’ 
3¢ Case C. 206/67 (Annual Report for 1967, p. 77). 
31 Second from the Select Committee, Session 1967-48, H.C. 850, Q. H. 


33 Thid., Q. 
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The Commissioner has stated a number of times®’ that this 
means that he is the final arbiter not only on matters of procedure 
but also on questions of jurisdiction. Is this correct? It is thought 
clearly not. The exercise of the Commissioner’s discretion under 
the subsection is ‘“‘ subject to the foregoing provisions of this 
section.’ Thus he can (by sections 5 (1) and 4 (1)) investigate only 
action taken by or on behalf of a body listed in Schedule 2 to the 
Act, so that he cannot, for example, investigate action taken by the 
Bank of England except in so far as it was acting in the matter com- 
plained of on behalf of one of the listed bodies, e.g. The Treasury.** 
If he mistakenly did so, could the court intervene? It is thought 
so. The Commissioner’s discretion is limited by statute, and it is in 
principle for the courts to determine its extent. 

The decision to investigate a matter within his jurisdiction is for 
the Commissioner, but the extent of his jurisdiction must be for the 
courts. The fact that he is a Parliamentary Commissioner cannot 
affect this, or at least, this aspect of his functions, though it might 
affect the court’s willingness to grant a discretionary remedy. The 
first part of the subsection does not then exclude the courts’ juris- 
diction. It may in fact be read as excluding the right of the Com- 
mons, the Select Committee, an M.P., or a department, to interfere 
with the Commissioner in the initiation etc. of particular investiga- 
tions. What of the second part of the subsection? The phrase 
“ duly made ” refers, it is suggested, to procedural matters, for 
example, whether the complaint was made in writing to a member 
of the Commons, and whether the complainant consented fully 
and unconditionally to its being referred to the Commissioner. This 
was the Government’s view of the clause,** and it was stated that 
the possibility of the prerogative writs being available to test the 
Commissioner’s jurisdiction had deliberately not been excluded. 
The New Zealand statute is more explicit. Section 21 of the Parlia- 
mentary Commissioner (Ombudsman) Act 1962 says, ‘“ No proceed- 
ing of the Commissioner shall be held bad for want of form, and, 
except on the ground of lack of jurisdiction, no proceeding or 
decision of the Commissioner shall be Hable to be challenged, 
reviewed, quashed, or called in question in any Court.” Section 11 
(7) reads, in part, “‘ If any question arises whether the Commissioner 
has jurisdiction to investigate any case or class of cases under this 
Act, he may, if he thinks fit, apply to the Supreme Court, for a 
declaratory order... . No use seems to have been made of these 
provisions so far. 

The Commissioner’s view of section 5 (5) has not been challenged 
by members of the Select Committee, and no reference is made in the 
Committee’s Reports to the matter. 


a3 6.9. tbid., Q. 85. 44 6.9. Case C. sl dR P E ER 

35 For the ‘requirement of unconditional consent see Second Report from the 
Select Committees, Session 1967-68, H.C. 850, Qe. 70-74. 

36 Standing Committee B, November 1986, cols. Aad 225, 
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In Re Fletcher’s Application >" the Commissioner declined to 
investigate a complaint against the Official Receiver, relying on 
section 6 (8). Fletcher’s application to the Divisional Court for 
leave to apply for an order of mandamus was refused. The Court of 
Appeal also refused leave, and refused leave to appeal to the House 
of Lords. The House also refused leave to appeal to it, saying 
briefly that there was no jurisdiction to order the Commissioner to 
investigate a complaint because the words “‘ may investigate » in 
section 5 (1) confer on the Commissioner a discretion.’* The Govern- 
ment spokesman on the Bill had referred ** to the possibility of the 
availability of a mandamus, and there are cases which show that a 
public power may be interpreted as being coupled with a duty.“ 
This brief rejection of the application is unfortunate. There remains 
the possibility of a prohibition, injunction, certiorari, or declaration. 
Nevertheless, the influence of the Select Committee is likely to be 
more significant for the development of the work of the Commis- 
sioner than that of the courts. Already, as previously mentioned, 
the Committee has recommended the extension of his jurisdiction 
into Crown personnel matters. It has rejected as inadequate the 
reasons given to it in evidence by civil servants for the exclusion of 
the hospital service from the Commissioner’s jurisdiction.“’ At the 
suggestion of the Committee the Commissioner has extended his 
interpretation of ‘‘ maladministration ° and has extended his 
activity to statutory orders. It is to be hoped that the Select 
Committee will continue to encourage the Commissioner to take a 
generous view of his powers. 

Davin FouLxkes.* 


37 [1970] 2 All E.R. 527. 
A forther difficulty in the way of the applicant was tha 
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THE DUTY OF CARE IN NEGLIGENCE: 
RECENTLY EXPRESSED POLICY 
ELEMENTS—PART I 


In retrospect, until as recently as the 1960s, it might be said with- 
out controversy that Lord Atkin’s “‘ neighbour ” test in Donoghue 
v. Stevenson,’ based as it is on reasonable foreseeability, has 
been used by the courts of this country as a convenient facade 
behind which they could extend, or restrict extension of, the exist- 
ing categories of negligence, which, as we have been judicially 
reminded, “are never closed.” Consequently, in creating 

“ notional ” duties °’ of care in novel “ situation-patterns ” * in the 
past, the courts have been accused of concealing the true judicial 
process by their reticence in articulating underlying policy con- 
siderations and their almost inevitable resort to the vague and 
facile test of reasonable foreseeability to determine this highly 
important issue.* 

Withm the last ten years, however, almost dramatically, English 
courts seem to have taken the cue from their Commonwealth 
counterparts and begun openly to analyse and discuss policy 
elements in such cases. The importance of such a breakthrough 
from the semantics of the reasonable foreseeability test of duty is 
well summarised by Professor Heuston: ‘* There is,” he says, 
“ nothing to be lost and much to be gained by a statement of 
factors which have influenced the decision in any particular case. 
In such a way the task of the court in any further case of novelty 
is made easier.” * 


1 [1982] A.C. 562. Close scrutiny of aa judgments of Lords Macmillan and 
Re T ee T a part in their decisions; 6. 

Atkin considered the problem the snaul-polluted ginger beer Tad an an 
important beenng upon ‘‘publo health’ (p. 579) and that the consumer 
would not be able to rely on any warranty of fitness in contract if he were 
not the purchaser of the comm . 682). Thus he concluded that there was 
‘obviously a social wrong ” (p. . Bes Stone, Provinces and Function of 
the Law (1947) at p. 557, and Street om Torts (4th ed., 1068) at p. 104. 

2 Ibid. at p. 619 (per Lord Macmillan). 

Bee Dias, '* The Doty Problem in Negligence '’ [1955] O.L.J. 198, 202. 

The term used by MacDonaki J. in Nova Mink Lid. v. T.0.A. [1981] 2 

D.L.B. 241, 256. 

Bee Strest on Torts (4th ed.) at p. 106, and most recently E ee E 

Home Ofloæs v. Dorsst Yacht Oo. [1970] 2 All B.B. 94. 924: [policy 
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function, which judges hesitate to acknowledge es law-m , plays at most 
a minor role in the decision of the greed majerity of cases ' little conscious 
thought has been given to anal its ts methodology. Or Outetanding ex exceptions 
are to be found in the speeches of Lord Atkin in onoghus v. Stevenson and 
of Lord Devlin in Hoadley Byrne d Co. Lid. v. Heller.’ 

D hus v. Stevenson in ” 957) 20 M.L. A similar 
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The landmark in this process of change can be seen quite dis 
tinctly in the momentous House of Lords decision in Hedley Byrne 
& Co. Ltd. v. Heller and Partners Ltd.,’ concerning the existence 
and scope of the duty owed by the maker of a negligent misstate- 
ment. In that case it is Lord Pearce who most eloquently explains 
the basic twofold policy element which has seemingly in the past 
militated against the imposition of a duty of care in a situation 
where financial loss has ensued from the misstatement, viz. the 
traditional reluctance of the judiciary to remedy financial or 
economic loss simpliciter in tort,* and the agency of the loss being 
words, not deeds.” In so doing Lord Pearce drives a very large nail 
into the coffin of reasonable foresight when he frankly declares 
that the width of the sphere of duty of care in negligence ‘“* depends 
ultimately on the courts’ assessment of the demands of society 
from the carelessness of others.” ° 

If one then examines the intriguing case of Rondel v. Worsley,*+ 
the phrase ‘* public policy ”’ or “‘ public interest ”’ is found to be 
one that passes the lips of every judge from Lawton J. at first 
instance to those of the members of the House of Lords, as the 
explanation of the immunity of a barrister, if not also a solicitor 
acting as advocate, in respect of negligent court work. At no 
stage of the proceedings is there any reference to Donoghue v. 
Stevenson or the neighbour principle based on reasonable foresee- 
ability. 

More recently in the Court of Appeal, Lord Denning cites Lord 
Pearce’s *‘ demands of society ’’ dictum from Hedley Byrne with 
approval in Dorset Yacht Co. Ltd. v. Home Office ° and, in con- 
sidering whether the Home Office owes a duty of care for damage 


legal doctrine when there are understandable policy considerations at hand: 
of a very poor quality obscures the good sense of the con- 
clusions," he claims; see ‘‘ Tort Law Public Lew im Disguise '' (1950) 88 
Texas L.E. 1, 6. This A T ony A. M. Linden in his recent article 
in (1060) 47 Can.Bar H5 entitled Down with Foresesability!{°’’ He 
maintains at p. 571 diay A " tho foreseeability doctrine actualy 
renders us & disservice b confusng the judge and diverting his his attention from 
what he should be considering. 


foss 2 All B.R. 575. 
1988 a E 575 615 (‘‘ Economic loss has lagged behind protection in 


1d. at p. 614 Uc TF athe haa TEE EE A E Gere hala Goscredte 
proximity, there might be no limit to the parsons to whom the speaker or writer 
could be Mable ’’. 
10 Ibid. ve B15: of. dictum of Jacobs J.A. in the Anstralian case of Rootes v. 


aos 


Shelton 86 W.N. (Pt. Dies S 101: ‘*. . . when one approaches 
a new field of ability in n perbaps the moat important feature in 
fae Tongning of the roke of law aP ropriste to thet field of liability is the 
tera woes, ae tet Tule. It may be held thas this is not a 
legal ap but it Ba accepted that this ıs the way the law has 


develo in the pest and to den such an approach is to observe a 
which serves only to conceal real factors lying behind the pertioular 


decision. 

11 [1966] 1 All E.R. 467; [1968] 8 All E.R. 657 (C.A.); [1967] 3 All E.B. 998 
(H.L.). 

12 [1960] 2 All E.R. 564, 567. 
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done to persons or property of the general public by prisoners 
on parole or detainees from borstals or prisons who have escaped, 
states: “f It is, I think, at bottom a matter of public policy which 
we, as judges, must resolve. This talk of ‘ duty’ or ‘no duty’ 
is simply a way of limiting the range of liability for negligence.” 1? 
In determining that a duty of care was owed by the Home Office to 
those at least in the neighbourhood of the institution, again, as in 
Rondel v. Worsley, the Court of Appeal makes no reference to 
Donoghue v. Stevenson, but only to policy factors.' 

There is indeed an interesting judicial trend evident recently in 
England and the Commonwealth towards denying the relevance of 
the Atkinian neighbour principle tn its original formulation in the 
case of economic loss and negligent misstatement. Thus some of 
their lordships in Hedley Byrne thought Donoghue v. Stevenson 
had but little apphcation in the economic sphere. As, for example, 
Lord Pearce put it,’° “* The House in Donoghue v. Stevenson was, 
in fact, dealing with negligent acts causing physical damage and 
the opinions cannot be read as if they were dealing with negligence 
in word causing economic damage. That case, therefore, can give 
no more help in this sphere than by affording some analogy from 
the broad outlook which it imposed on the law relating to physical 
neghgence.’? As such, this is an extension of Wrottesley J.’s 
opinion in the 1989 case of Old Gate Estates v. Toplis ‘** that the 
principles laid down in Donoghue v. Stevenson are confined to 
damage caused to hfe, hmb or health. 

In the Commonwealth this same sentiment is voiced by Barwick 
C.J. in the important Australian case on negligent misstatement 
decided after Hedley Byrne, M.L.C. Assurance Co. v. Evatt,'* 
where he says, ‘f. . . I think it clear that the relationship of prox- 
Imity, adequate for compensation of injury for physical acts or 
omissions, would be mappropriate in the case of utterance by way 
of information or advice which causes damage. The necessary re- 
lationship in that context must needs be more specific.” The danger 
of universal application of Lord Atkin’s “ aphorism ” has also been 
recently adverted to by the House of Lords in a case of physical 


18 Ibid. ab p. 587. 
© xia of ie Cor ot Appeal rae vybe, Dari Jia maid .R. 204, where the 


decision of the Court of Appeal was upheld: that Ke could see 
to prevent the case aa ih Lord AE inciples in 
mid" (at p. 208); Visconns (dissenting) stated that he ht their 


lordships were being ‘‘ asked to create in relisnce of Lord Atkin’s words an 
new and novel duty ° which did ‘not arise out of any novel mtua- 
” (p. 318, and Lord Diplock stated that in the situation ‘‘it seams per- 
mimbi, indeed almost inevitable, that one shomd revert to the statement of 
-paio principle by Lord Atkin’m Donoghue v. Stevonson '' (at p. 320). 
1988] 3 All H.R. 576. 616. See also Heuston (1957) 90 M.L.R. 1, 19 
'“ Donoghue v. Stevenson in Retrospect '') and Wilson (1852) 15 M.L.R. 160, 
171 (‘* Chattels and Certificates in the Lew of Negligence '’). 
15a [1980] 8 All E.R. 200. 
16 (1906) 42 A.J.L.J.R. 816, 820. Reversed by J.0.P.0. [1971] 1 All B.R. 150. 
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Joss.1’ The implication of this judicial sentiment is that the courts 
are finding that in difficult cases only openly policy-based decisions 
will yield satisfactory results. 

If it can truly be said that there is a trend in English courts 
towards articulating policy considerations in negligence, not all 
lawyers would agree to the complete abandonment of the concept 
of reasonable foreseeability so that the law on the question of 
duty is stated in what Professor Heuston has called “‘ different (and 
unfamiliar) languege.”??* Indeed, in a recent case decided in 
Australia, Rootes v. Shelton,® Kitto J. in the High Court issued 
a salutary reminder to the judiciary about such new-fangled jargon, 
saying that he could ‘* not think that there is anything new or 
mysterious about the application of the law of negligence to a sport 
or game’’?° (the appellant, a water-skier, had sustained injuries 
by colliding with a stationary boat whilst being towed along by a 
boat driven by the respondent). In graphic words, addressed to 
the Court of Appeal of New South Wales which had stressed policy 
factors, Kitto J. respectfully warns: 


‘ I think it is a mistake to suppose that the case is concerned 
with ‘ changing social needs ’ or with ‘ a proposed new field of 
negligence,’ or that it is to be decided by ‘ designing ’ a rule. 
And if I may be oned for saying s0, to discuss this case 
in terms of ‘ judicial policy’ and ‘ social expediency’ 
to introduce deleterious foreign matter into the waters of the 
common law in which, after all, we have no more than riparian 
rights.” 31 


In similar vein, Lord Morris in the Dorset Yacht Co. case 
evinced a distinct reluctance to call upon policy except as a last 
resort. As he said, 


‘¢T doubt whether it is necessary to say, in cases where the 
court is asked whether in a particular situation a duty existed, 
that the court is called on to make a decision as to policy. 
Policy need not be invoked where reason and good sense will 
at once point the way. If the test whether in some particular 
situation a duty of care arises may in some cases have to be 
whether it is fair and reasonable that it should so arise the 
court must not shrink from being the arbiter.” = 


Some would call such criteria policy considerations in themselves, 
and it is unfortunate that Lord Morris did not define exactly what 


17 Gee Lord Diplock in the Dorset Yaokt Co. vase [1970] 2 All B.R. 204, 838; he 
Jains that in Hedley Byrne a proposition of lew about careless words was 

indused ‘‘ which differs from the ition of law in Donoghue v. Stevenson 
about hability for damage cansed by careless deeds." 

18 ' Donoghue v. Stevenson in Retrospect ’’ (1957) 90 M.L.B. 1, 17. 

19 (1967) 116 O.L.R. 888. 

2¢ Ibid. at p. 887. 

21 Ibid. 

23 [1970] 2 AD B.R. 204, 308. 
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he meant by the word “ policy.” * Furthermore, in several recently 
decided cases outside the misstatement sphere which have been 
largely, if not wholly, concerned with the question of the recovera- 
bility of pure economic loss, it has been ostensibly the Atkinian 
foresight principle which has been utilised by the courts. Any 
articulated policy considerations have had a back seat. 

In the first, in chronological order, Weller & Co. v. The Foot and 
Mouth Disease Institute,“ Widgery J. appears to be put in the 
quandary of applying the neighbour principle simpliciter or making 
a policy decision. In the result, he chooses a rather unsatisfactory 
half-way house, namely, the combination of reasonable foreseeability 

and “‘ direct ”?” ** injury because, as he says, “What the case 
[Hedley Byrne v. Heller] does not decide is that an ability to 
foresee indirect or economic loss to another as a result of one’s 
conduct automatically imposes a duty to take care to avoid that 
logs.”? 36 

Indeed, as for the purposes of this special case, the court was 
required to assume the loss to the plaintiffs was foreseeable by the 
defendants, a more sophisticated factor than foreseeability was 
obviously needed. But it is interesting to note that Widgery J., 
in deciding that the defendant Institute owed no duty of care to 
the plaintiff auctioneers (who were unable to carry on their 
business when cattle markets in the district were closed down 
under statutory powers in consequence of the negligent escape of 
the former’s virus), makes only oblique reference to policy con- 
siderations as a background to his judgment when he says: ‘* The 
world of commerce would come to a halt and ordinary life would 
become intolerable if the law imposed a duty on all persons at all 
times to refrain from any conduct which might foreseeably cause 
detriment to another... .”’?” 

Followmg this decision in Weller came a trilogy * of cases in 
quick succession all concerned with the question of whether a negli- 
gent interference or interruption by a defendant of the supply 
of public services to a factory (with the sole or predominant con- 
sequence of economic loss to the latter), can give rise to a duty of 


e aa ee er ee seo infra. The word appears to have 


tean characteristics 
se [00g] 9 A 8 Al E.R. 580. 

a5 Denning in DOM. v. Whetell UT peleases 245, 240. 251, o 
rejected this sort of ap sa it had proved “illusory ” rand that he 

regarded the case of Weller ‘‘ as on remoteness. 

[1065] 8 AH E.R. 560, 570. Cf. the wider ae ee Dorset 

Yacht Oo. case [1970] 2 All H.R. O04, 304: ‘It cannot be... that in ak 

ciroumstances where certain consequences can reasonabl be foreseen a duty of 

care arises. . It has in consequence been suggested that in situations where 

reasonable foresight can be in operation the isk onal are in reality a 

policy decision."’ 

37 [1965] 8 All H.R. 660, 568, 569. 

28 In order: Hlectroohroms Ltd. v. Welsh Plastios [1968] 2 All 
B.R. 208 ( assed infra), British Celenese Lid. v. A. H. Hunt Lid. creed 
2 All E.R. 1962, and 9.0.M. (U.K) Lid. v. W. J. Whittell 4 Son Lid. 11070 
2 All B.R 417 (first instance); {1970] 8 All H.R, 245 (0.A.). 
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care where neither the defendant nor the factory owners have any 
proprietary interest in the interrupted service. In the two cases 
in this trilogy concerned with the negligent cutting off of electricity 
to the respective plaintiffs’ factories, British Celanese Lid. v. A. H. 
Hunt Lid. (through the escape of metal foil from the defendants’ 
land causing a short circuit), and, most recently, S.C.M. (U.K.) Ltd. 
v. W. J. Whittall & Son Ltd. (through the defendant contractors 
negligently damaging an electric cable by a roadside), the allegation 
of physical damage to factory machmery appears to have been the 
key to the plaintiff’s success in recovering the really significant loss 
in each case, namely, economic loss through loss of one day’s pro- 
duction.”” 

In the British Celanese case,?° Lawton J. professes quite simply 
to apply the Atkinian principle, and similarly in 8.C.M. v. Whittall, 
Thesiger J. at first instance states that the ‘“‘ proper approach at 
the present day is to ascertain first whether the plaintiffs’ loss was 
reasonably foreseeable.” >! Similarly the Court of Appeal, affirming 
Thesiger J.’s judgment in favour of the plaintiffs, stated that the 
case came “ straight within the principle laid down by Lord Atkin 
in Donoghue v. Stevenson.” *? Indeed Winn L.J. evidences once 
again the reluctance of the courts to articulate policy considerations 
unless it seems absolutely necessary to do so. As his lordship said, 
because of the limited scope of the appeal, ‘f .. . it would be in- 
appropriate, I think, to consider at all closely or attempt to discuss 
comprehensively the policy implications that would be involved in 
any extension by the courts of the kinds of danger which should 
render actionable any conduct committed with foresight of such 
damage. They would be enormous.” ** 

Although it appears that it is to some extent the prompting 
from academics that has led to judicial frankness in recent years 
on the question of policy factors in negligence, very little research 
by academics has in fact been done in the way of analysing these 
factors.** For evidence of indebtedness to academics, one has only 
to look at MacDonald J.’s well-known judgment in the Canadian 
case of Nova Mink Ltd. v. Trans Canada Atrlines (1951) where he 
mentions the importance of policy in negligence and cites with 


29 See note by M. Hayes in (1070) 88 M.L.R. 98. 

30 [1960] 2 All E.R. 1252. 

31 [1970] 23 All H.R. 417, 484. 

32 [1970] 8 All B.E. 248, 249 (per Lord Denning M.R.). 

33 Ibid. at p. 257. 

34 The only well-known analysis of negligence and pohoy is by Leon Green in 
Judge and Jury published in 1980 which reproduces his essay first published in 
two parts in (1928) 98 Ool.L.B. 1014 and (1020) % LL.B. 255. As 
he says (a p. 148): “Tho judicial process in negligence cases is not greatly 
dissimilar from the judicial process in other cases. But, negligenos oases 
have afforded the process its oe flexibility ° (italics mine). As Lord 
Diplock admitted in the Dorset Yacht Oo. case, '' little conscious thought ” has 
been given to analysing the methodology of imposition of ẹ new duty of care: 
(10701 2 All E.R. 204, 824. 
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approval Morison’s article entitled ‘‘ A Re-examination of the Duty 
of Care,” >" or more recently that of McCarthy J. in the New 
Zealand ease of McCarthy v. Wellington City, where he cites both 
Clerk and Lindsell and Fleming on Torts and states that more often 
than not the judge must decide the question of duty of care “ in 
accordance with current judicial policy’? and make “ what 
academics now like to call a value judgment.” ** 

Another possible reason for such judicial frankness may be that 
now most of the usual “‘ situation-patterns ”’ in negligence have 
been covered by authority, the more unusual and esoteric *' 
situations hitherto on the fringe of negligence are beginning to 
come before the courts—e.g. through the initiative of insurance 
companies keen to cut their losses—where policy considerations are 
accordingly more critically involved. A recent example is to be 
seen in the Dorset Yacht Co. case on the question of hability of 
the Home Office for escaped detainees who cause damage ‘* on the 
run.” There, Lord Denning prefaces his judgment by saying: 
“ Strangely enough there is no authority on it in any of our lew 
books. Nor is there much light thrown on it by the Judges of the 
great countries overseas which follow the common law... . Why is 
there no authority on it? I believe it is simply because, until 
recently, no lawyer thought such an action would lie.” 34 


THe Mranine or ** Poricy ” nw NEGLIGENCE 


This term is said to comprehend in tort what Leon Green describes 
as ““ the third phase ” of the judicial process, ‘‘ namely, interests 
outside and beyond the interests of the immediate parties to the 
litigation.” >° He goes on to say that ‘“ Whether this third dimen- 
sion in the determination of a case is called public policy, social 
welfare, lawmaking, judicial legislation, or by any other name, 
the courts cannot and should not escape taking into consideration in 
the determination of tort . . . the interests of ‘ we, the people at 
large,’ or of important groups whose interests are identified with 
the interests of the social order.” “° In essence, though, the term 
“ policy ” in the sphere of negligence can seemingly comprehend 
all relevant extra-legal considerations, including the interests of 
parties involved and the courts themselves. Sometimes, the word 


as l eat 2 D.L.BR. %41, 256 (in (148) 18 M.L.R. 9). 

36 [1968] N.Z.L.B. 481, 519. 

37 MacDonald J. said in the Nova Mink case [1951] 3 D.L.R. 241, %88: 
‘There is always a large element of judicial policy and socis expediency 
Involved ın the determination of the duty-problem. This is particularly true in 
a case which involves a novel situation, euch as that of an aircraft causing 
aflult mink to devour their young.” 

33 [1000] 2 All E.R. 564, 566. 

39 "Tort Lew Publio Law in Disguise ’’ (1950) 86 Texas L.R. 1, 2. 

40 Ibid, As Baron Parke said in Hgerton v. Brownlow (1858) 4 H.L.C. 1, 128, 
the term ‘‘ public policy "' is capable of being understood m different senses 
but that in its ‘‘ ordinary "’ sense it may mean ‘‘ political expedience "’ or that 
which ** is best for the common good of the community." 
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has attracted the epithet “‘ public ’’‘! (see e.g. the judgments 
in Rondel v. Worsley, supra); in this sense it can be likened to the 
‘* unruly horse ” “ so well known in the law of contract. In so far 
as the term includes influences such as public opinion, morals, 
religion, usages and experience, it is claimed to be readily detectable 
in the law of tort.“ 

Recently, the courts have expressed the idea of “‘ policy ” also 
in explicit terms of ‘“‘ demands of society ’? “4 (Lord Pearce in 
Hedley Byrne, supra) or ‘* public interest ”?” (e.g. Lord Morris 
in Rondel v. Worsley *°); in other words, judicial consideration of 
the interests of *‘ we, the people at large’? (supra). Here, what 
Leon Green has christened ‘* environmental facts ’’ are of prime 
importance. Thus, in the New Zealand case of McCarthy v. Well- 
ington City, McCarthy J., alluding to the relevance of current policy 
on the question of duty of care, says that ‘f many factors bring 
their influence. ... Though it is impossible to condense these 
influences into a definition or even to list them in order of weight, it 
must be accepted, I think, that powerful among them is the social 
outlook and the development of the country at the time when the 
court acts.” “* Most recently, in this country, Lord Diplock has 
taken the view that the comrts are well-equipped to make such an 
assessment of social needs. As he stated, ‘* The justification of the 
courts’ role in giving effect of law to the judges’ conception of 
public interest in the field of negligence is based on the cumulative 
experience of the judiciary of the actual consequences of lack of care 
in particular instances.” *' 


41 See Knight, "' Public Policy in English Law”’ Bho 8 L.Q.BR. 207. He 
explains (at p. 215) that the expression *‘polioy of the law '’ has in the past 
been frequently used ax ay as lag with public policy, bub he concludes (at 


p. 217) t oat eee ps is now quite distinct from that 
of the " iy of the Taw” ‘“ Public Poticy in the English 
Common (1998) 49 Harr.L.R. 76, 02 where he hesitantly defines this 


elusive anaes as ‘'a ponciple of judicial legislation or interpretation founded 
on ho current needs of the comm 

"gag Gee bane Geel a ee in Bihardson v. Mellish (1824) : 
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the liability of an employer or landowner, and one where a court nullifies a 
contract on the express ground of public policy."’ 

D. Lloyd, ‘' Lew and Publio Policy (1955) 8 C.L.P. 42, 48, 44. 

Per Lord Pearce in Hedley Byrne, supra. 

[1967] 8 All B.R. 908, 10132. 

[1966] N.Z.L.R. 481, 519. 

Homs Office v. Dorset Yacht Co. [1970] 3 All B.R. 204, 324. Of. the 
words of Pollock L.C.B. in the page case of Hgerton v. Brownlow 
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RECENTLY ARTICULATED PoLicy CONSIDERATIONS IN 
NEGLIGENCE CASES 


Four such considerations will now be discussed. They are chosen 
on the basis of being openly alluded to by the courts of the United 
Kingdom and the Commonwealth in recent negligence cases. They 
are: (1) the ‘* administrative factor ’’—‘* where will it all end?r’’; 
(2) the “ public interest ” or ‘* looking over the shoulder ” factor; 
(8) the ‘* social occasion ” factor; (4) the legislative policy factor. 


(1) The ** administrative factor ’’—*‘ where will it all end? ” 

As Leon Green has stated, ‘‘ There is nothing so weighty with 
court-room government as the workability of a rule or process. 
A court will not knowingly enter upon a course of dealing which it 
cannot finish, or that may bring down upon it an increase in 
business or a mass of problems which it is not prepared to 
handle.” ** Thus, in its most generalised form, this important 
factor can be equated with the principle of expediency. For 
example, in the Supreme Court of Wisconsin decision of Waube v. 
Warrington,** Wichen J. stated that the answer to the problem of 
duty of care in nervous shock cases ‘f must be reached by balancing 
the social interests involved in order to ascertain how far the 
defendant’s duty and the plaintif’s right may be justly and 
ewpediently extended.” *° 

More specifically, the administrative factor can be seen to be 
operating in the judicial mind in two ways. First, as an expression 
of the fear that the expansion of existing duty situations will lead to 
a chain-reaction of claims arising out of the defendant’s original 
single negligent act—a well-known fear sometimes allayed by resort 
to the concept of remoteness of damage—or, secondly, as an expres- 
sion of the fear of the possibility of encouraging successive 
actions on the same facts by one htigant—nemo biw vewari pro 
eadem causa—or at least encouraging vexatious litigation by others 
so as to bog down the courts with unmeritorious claims in similar 
circumstances. 

The first fear, that of chain-reaction or infinity of claims, has 
found vocal expression in the courts at periodic intervals since the 
Court of Exchequer in the case of Winterbottom v, Wright" 


unnecessarily exaggerated the danger of extending Hability beyond 


48 ' Tho Duty Problem in Negligence Cases’ (1928) 28 Ool.L.R. 1014, 1088. 
Bee also Prosser on Torts (8rd ed., 1904) at p. 384 " Convenience of admini- 
stration "), and recently the remarks Thesiger J. in 3.C.M. v. Whsttell 
[1970] 2 All E.R. 407, 481 to the effect thet the lew '' has to evolve practical 
and workable rules in the light of experience."’ 

49 O16 Wis. 606 (1985) (italos mine). 

5° For more recent use of this term, seo Rondel v. Woy all rl a 
pees ee '' Is it as @ matter of publio pokey expedient .. (per Lord 


51 RERS ua) io M. & W. 100, esp. at p. 114 (‘‘the most absurd and outrageous 
consequences *’ dictum of Lord Abinger). 
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the point where there is a direct contractual relationship between 
the parties. Lord Penzance played on the same idea in Simpson v. 
Thompson when he talked about rights of action in modern com- 
munities which ‘‘ might be both numerous and novel.” ** Lord 
Buckmaster in Donoghue v. Stevenson reiterated the point simply 
in terms of ** If one step, why not fifty? ?” 5 

Most recently, this policy fear has been manifest in several 
English decided cases, particularly in the sphere of economic loss. 
For in the latter case, as Atiyah admits, ‘* There can be little doubt 
that one of the main factors underlying the present law is simply 
the desire of the courts to prevent multiplicity of litigation arising 
out of one incident.” *4 For example, this policy fear was obviously 
the real basis of Widgery J.’s judgment in Weller v. The Foot and 
Mouth Disease Research Institute where the learned judge alluded 
to the possible chain-like consequence which might follow if he 
found a duty of care was owed to the auctioneers for their loss of 
profit—consequences extending ‘ far beyond ”’ their loss. ‘* For,” 
as his lordship warned, “ in an agricultural community the escape 
of foot and mouth virus is a tragedy which can foreseeably affect 
almost all businesses in that area,” including even the “‘ sellers of 
cattle feed.” §° Although Widgery J. concludes this warning with 
the important qualification that ‘‘ The magnitude of these con- 
sequences must not be allowed to deprive the plaintiffs of their 
rights,” * nevertheless, the ghosts of Winterbottom v. Wright 
eventually prevailed. 

Two other recent cases of economic loss have been decided on the 
basis of “ infinity of claims ” fear in a slightly different guise, i.e. 
on the basis of Lord Pensance’s opinion in Simpson’s case (supra) 
that the plaintiffs, to be owed a duty of care, must be able to show 
some immediate or reversionary property or possessory right in the 
negligently damaged chattel whence their financial loss has ensued.*’ 

In the first of these cases, Margarine Union v. Cambay Prince 
Steamship Co. Ltd.“ the plaintiffs had entered into four c.i.f. con- 
tracts for the purchase of 2,000 tons of copra which was part of a 
cargo already afloat. The plaintiffs accepted from the sellers four 
delivery orders for the copra which by their nature did not confer at 
the time of their acceptance either a legal or possessory title to the 
copra. The plaintiffs did not, in fact, acquire title to the copra until 
the time of discharge (or shortly after) when their copra was 


53 (1877) 8 App.Cas. 379, 260. 53 [1982] A.O. 568, 577. 
s ‘' Negligence and Economic Loss ” (1967) 88 L.Q.R. at p. 270. No doubt the 
game policy fear to some extent underlies the reluctance of the courts to 
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separated from bulk. Their copra was then found to have suffered 
damage from giant American cockroaches which was foreseeably 
caused by the defendant shipowners’ admitted negligence in failing 
to fumigate the ship adequately before it was loaded in the Far East. 

Roskill J. held on these facts that no duty of care was owed by 
the shipowners to the plaintiffs because they were not owners of the 
copra at the time when the tort of negligence was committed. As 
he said, “ both ... Lord Penzance [in Simpson’s case] ninety 
years ago and Widgery J. [in Weller’s case] two years ago drew 
attention to the consequences to a modern community of allowing 
too great an extension of liability for the consequences of an ordinary 
act of negligence in every-day life.” ** His lordship makes refer- 
ence to counsel for the plaintiffs’ argument that liability in 
negligence ahould extend to the last c.i.f. buyer who might buy the 
goods while they were still afloat, but not a buyer ex ship, and still 
less that it should “ extend right down the line so that, for example, 
a merchant in a small country town who happened to have some 
cockroach-ridden copra in his warehouse could recover damages 
from the shipowner notwithstanding it was the ship’s negligence 
which caused the copra ... to be riddled with cockroaches.”’ *° 
This attempt, however, by counsel to ease the judge’s mind on the 
administrative factor was, because of previous precedent, to no avail. 

In the second case, Electrochrome v. Welsh Plastics,** the plain- 
tiff factory owners on the industrial estate had no possessory or 
proprietary rights in the hydrant and water main which had been 
negligently damaged by the defendants’ servant, but suffered loss of 
a day’s work because their water supply was thereby cut off. 
Geoffrey Lane J., again citing Simpson’s case, concluded in a short 
judgment that this financial loss was not recoverable in negligence. 
As he said, 


“ It is perfectly true that it may seem inequitable that a 

who has undoubtedly suffered loss in this manner should have 
no right of action against the person who started off the train of 
events, who first put a match to the blue touch-paper, but 
one only has to realise the possible results if such an action 
succeeded to realise that this is one of those cases where public 
- convenience and interest demand that the right of action must 
stop short. . . . In the case of water being cut off in this man- 
ner one can imagine a whole series, maybe hundreds, of actions 
being brought against the defendants based on this type of 
neghgence and, as Lord Penzance says, the complexity of 
society would mean in effect that there might be no end to the 
concatenation of resulting damage.” *? 


s% Ibid. at p. TOt. 
so Ibid, at p. 782. 
1 [1968] 2 Alt E.R. 205. See also S.O.M. (U.K) v. W. J. Whittall & Son Lid. 


). l ; 
63 Ibid. of p. 206 (italics mins). For critical comment, see James, ‘‘ The Fallacies 
of Simpeon v. Thompson’ (1971) 84 M.L.B. 149, cop. at p. 162 where he 
castigates the ‘‘ mukiplicity of okaims "’ policy issue as ‘' misconceived.”’ 
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By way of contrast, the same ‘‘ where will it all end? ” policy 
consideration was not given the same weight in Hedley Byrne by 
the House of Lords. Lord Pearce there stated 


‘“‘ The reason for some divergence between the law of negligence 
in word and that of negligence in act is clear. Negligence in 
word creates problems different from those of negligence in act. 
Words are more volatile than deeds. They travel fast and far 
afield. They are used without being expended and take effect 
in combination with innumerable facts and other words... 
Damage by negligent acts to persons or property on the other 
hand is more visible and obvious; its limits are more easily 
defined and it is with this damage that the earlier cases were 


more concerned.” *? 


In similar terms Lord Reid says that it is an ‘‘ obvious difference ” 
that a “‘ negligently made article will only cause one accident.’’ * 
Nevertheless, Lord Morris spearheads the House’s disapproval of 
this policy reason by going so far as to condemn it “‘ in logic ”’ * as 
a distinction. 

Furthermore, although as Lord Pearce stated in Hedley Byrne, 
‘¢ Economic protection has lagged behind protection in physical 
matters where there is injury to person and property ”’ and that “ it 
may be that the size and width of possible claims has acted as a 
deterrent to extension of economic protection,” ** Lord Devlin in 
the same case could find “ neither logic nor common sense ”’ *” in 
making a difference between them. In 8.C.M. v. Whittall, Lord 
Denning takes Lord Devlin to task over this dictum and rejoins: 
“ There may be no difference in logic, but I think there is a great 
difference in common sense. The law is the embodiment of common 


the plaintiff . . . has only sustained economic loss, the law does 
not usually him to recover that loss. The reason lies in 
public policy.” * 


#3 [1968] 2 All B.R. 5756, 618, 614. 
#4 Ibid. at p. 590. 
es Ibid. at p. 590. But of. Lord Reid at p. 581: “ [It] seems to me there is 
good sense behind our present law that i i 
ee Oe ee 
and ia) loss, dificult questions of scope of 
anes, Thus in MoCarthy v. Wellington CO 
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at large’ (per N P.). Of. the problem in the Dorset Y 
se [1088] 2 AN B.B. 575, 615. l 
eT Ibid. at p. 602. 
¢s [1970] 3 All E.R. 245, 260. 
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and the House of Lords in the Dorset Yacht Co.** case on the 
question of whether the Home Office owed a duty of care to the 
pubhe for injury or damage caused by escaped detainees. For 
although there is good decided authority for the proposition that 
the Home Office owes a duty of care where a prisoner causes injury 
(to another prisoner) within the prison confines,'° the question now 
for the two courts was whether the duty stopped short at the prison 
walls, on which point the only authority is an unreported county 
court decision of 1951 ™! (which affrms that there is a duty owed to 
the public). 

Lord Denning in his judgment in the Dorset Yacht Co. case saw 
no logic in confining the duty to damage or injury caused within 
the prison walls, as he illustrated with this example: 

** Suppose a party of prisoners is taken out to work on a farm 
alongside farmworkers, but they are not properly supervised. 
A violent prisoner strikes first another prisoner and next a 
farmworker. If the other prisoner has a cause of action against 


the prison authorities, the farmworker has also. And 
why should it stop there? a violent prisoner makes his way 
to the nearest and breaks in and assaults a householder, 


or steals his goods, surely the householder too can recover.” ™ 


Although his lordship interprets previous authority as imposing 
a duty of care on the basis of “ foreseeability of damage,” his stated 
reason for an extension of this duty to cover occurrences outside 
prison or borstal walls is that “ those living nearby are surely 
entitled to expect that reasonable care will be taken to protect 
them,’’ 7 The question which immediately arises is why the gen- 
eral public living at a distance from the prison should not expect to 
be similarly protected. For inmates “ on the run ” today can cause 
damage or injury in an area a long way from the penal institution 
over a period of weeks, months or even years, before recapture. It 
appears from Phillimore J.’s judgment that he did envisage a wide 
section of the public being owed a duty; for he describes as ** unten- 
able ” the Attorney-General’s answer of “ no Hability ” in his hypo- 
thetical case concerning the Dartmoor prisoner with “ 180 bur- 
glaries ’’ to his credit being allowed to attend his mother’s funeral, 
whereupon he fails to return and ‘* commits another thirty.” ™ Lord 
Diplock, in the House of Lords, on the other hand, expressly limited 
the borstal officer’s duty of care to a narrow category of the public, 
i.e. © persons whom he [the borstal officer] could reasonably foresee 
had property situate in the vicinity of the place of detention of the 


gested that a decision Office would have very far-reaching 
effects '' [1970]'2 All H.R. 904, Lord Reid): for his twofold solution 
to these alleged effects, see ibid. p. 
_10 Ellis v. Home Offices [1989] 9 AU E.R. 149. 
Tl Greenwell v. Prison stoners (1981) 101 L.T. 486. 
72 [1900] 2 All B.R. 564, 567. 
73 Ibid. at p. 587. T4 Ibid. at p. O75. 


+ [1969] 2 All E.R, 564 (0.A.); {970 3 All H.R. IM (ALL.): ‘Ib was sug- 
e 
802 


Jouy 1971 THE DUTY OF CARE IN NEGLIGENCE 407 


detainee which the detainee was likely to steal or appropriate and 
damage in the course of eluding immediate pursuit and recapture,” 
for fear of exceeding the courts’ ‘‘ Limited function in developing the 
common law.” ™ 

Once, however, one accepts that the Home Office’s duty extends 
beyond the ‘* neighbourhood,” the problem of extensive chain-effect 
liability from one negligent incident (vix. negligently allowing the 
inmate to escape) assumes large proportions, unless somehow the 
concept of remoteness of damage can be prayed in aid. It is 
interesting to note in passing that the analogous problem in pure 
financial loss cases has been solved, so far ineffectively it is submit- 
ted, by the duty rather than the remoteness concept."* It is note- 
worthy that in France where there is some body of case law on the 
problem, that both the concepts of “ voisinage ”’ (i.e. neighbour- 
hood) and “ causalité ” (i.e. direct causal link) have been resorted 
to by French courts in an attempt to arrive at a just solation.'’ 
It appears from Lord Reid’s judgment in the House of Lords ** that 
the concept of remoteness would be utilised by the courts to Hmit 
the chain of legal consequences. His lordship said consideration 
should be given to the extent to which the law regarded the acts of 
another person as breaking the chain of causation between the 
borstal officers’ carelessneas and the damage to the plaintiff, and 
concluded that the act must have been something “‘ very likely to 
happen ” if it is not to be regarded as a novus actus interveniens 
breaking the chain of causation and that a “ mere foreseeable possi- 
bility ” is not sufficient.” It will be interesting to see, therefore, 
how the courts resolve any future cases where an escaped inmate 
commits a whole string of offences against persons or property while 
on the run, at a distance from the institution (rather than In the 
vicinity as in the Dorset Yacht case itself). This newborn duty 
may prove to be administratively very inconvenient. 

Indeed, this very problem of policy lies at the root of Viscount 
Dilhorne’s dissenting judgment in the House of Lords: for him it 
was, in effect, ‘* fifty ” steps or “‘ no ” steps at all. As he said, 

TS [1970] 2 All B.R. 204, 884. See also Lord Morris’ ps agar ‘* The ibili- 
ties of damage being done to one of the nearby y (assuming that they 


were nearby) were many and apparent. In that situation and in those circum- 
stapote I consider that a duty of care was owed by the officers to the owners 
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“ If applying Lord Atkin’s test, it be held that a duty of care 
eed an eae, T do 10i tak Ghat suek a dao ea Do 
limited to being owed only to those in the immediate proximity 
of the place from which the escape is made. In Donoghue v. 
Stevenson the duty was held to be owed to consumers wherever 
they might be. If there be such a đuty, it must, in my view, 
be owed to all those who it can reasonably be foreseen are 
likely to suffer damage as a result of the escape. Surely it is 
reasonably foreseeable that those who escape may take a suc- 
cession of vehicles, perhaps many miles from the place from 
which they escaped, to Akke their getaway. Surely it is reason- 
ar foreseeable that those who escape from prisons, borstals 
and other places of confinement will, while they are on the run, 
seek to steal food for their sustenance and money and are likely 
to break into premises for that purpose. . .. If the foresee- 
ability test is applied to determine to whom the duty is owed, 
I am at a loss to perceive any logical ground for excluding 
liability to persons who suffer injury or loss, no matter how far 
they or their property may be from the place of escape.” ** 


The second judicial fear—a related one which is again compre- 
hended by the administrative factor—is well illustrated in Rondel 
v. Worsley. It is the fear that imposition of a duty of care may lead 
to further protracted litigation arising out of a matter already 
adjudicated upon by the courts. Thus in the Rondel v. Worsley 
saga the desirability of some measure of “ finality ” to litigation 
appears as a secondary public policy reason for barristerial 
immunity; for example, Lord Morris alluded to the undesirability 
of having “‘ litigation on litigation with the possibility of a recurring 
chain-like course of litigation.” ** For it was generally agreed that 
the original criminal or civil proceedings in which the barrister was 
alleged to have acted negligently would have to be reheard in the 
later civil proceedings against the barrister concerned to establish 
whether the client had, in fact, suffered damage in consequence. 
Furthermore, such an action arising out of criminal proceedings 
would, im substance, amount to an additional appeal against a con- 
viction via a later civil avenue." Lawton J., at first instance, 


se [1970] 32 AN E.R. 2%, SLL Bes also Lord Denning’s ‘‘ Why should x stop 
there? ” dictum, supre. 

#1 [1967] 8 All E.R. 908, 1018. 

#2 "". . . The civil jury would in effect be required to be ed in the retrial 
of the criminal cess”; “an unseemly excrescence on the legal system ” (per 
Lord Morris, sbid. at pp. 1012 end 1018 respectively). See also Goody v. 
Odhams Press [1966] 3 AN E.R. 809 (a libel case) and Lord ing in 
Rondel v, Worsley [1966] 8 All E.R. 657, 666. B. 11 of the Civil Evidence 
Act 1968 does not seam to have blunted the import of this policy consideration : 
subs. (2) (a) thereot provides that in any civil proceedings proof of conneiion 
of an offence leads to the rebuttable presumption thai the offence has been 
committed. Thus s plaintiff ming his barrister for negligence would still be 
able to show his previous conviction was erronsous due to the barrister’s mis- 
handling of his cass, and e “trial within a trisl ° would still be involved. 
Cf. s. 18 ro defamation actions, where conviction of an offence is made 
“conclusive evidence "' that the offence was committed by the person convicted. 
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summed up the inherent difficulties well by stating that one of the 
evils would be ‘‘ that the courts would find themselves burdened 
with cases which would be well-nigh impossible to try.” © 

Salmon L.J. in the Court of Appeal elaborated further on the 
“ finality of litigation ’’ point—almost to the extent of undue 
exaggeration of the difficulty involved. As he stated, ‘‘ [The plain- 
tiff] having lost the action for negligence, a further action might be 
brought alleging that this, too, had been lost by the negligence of 
counsel, and thus in a third action, not only the first action, but 
also the second would have to be reopened. There would be no end 
of litigation, until perhaps the client was declared a vexatious 
litigant.” ** Lord Morris, although admitting to being “ in general 
accord ” ** with Salmon L.J.’s judgment, took a more moderate 
line when he conceded that ‘‘ It is true that courts must not avoid 
reaching decisions merely because there are difficulties involved in 
reaching them ” (cf. the ‘* magnitude of consequences ” dictum of 
Widgery J. in Weller’s case."*) To an extent, therefore, Lord Morris 
was playing down the administrative factor, but it was still the 
latter factor which finally triumphed. 

The case of Rondel v. Worsley also illustrates vividly the reluc- 
tance of the courts to bring down upon themselves “ an increase in 
business ’’ *’ (quite apart from their reluctance, as seen above, to 
define duty situations which bring administrative problems im their 
train), where the litigants benefiting are likely to be undesirable, 
vexatious and numerous. It was Lord Denning in the Court of 
Appeal who was most perturbed that the imposition of a duty of 
care on barristers would open the floodgates to undeserving htigants 
and so inundate the judicial machinery. ‘“‘ If,” he said, ‘* this 
action were permitted, it would open the door to every disgruntled 
chent. . . . If this action is to go for trial, it will lead to dozens of 
like cases. We have already had a foretaste in libel actions by 
Hinds and Goody.”?“ Thus, the courts seem to be decided that 
there is to be no gaolbirds’ charter; the latters’ appellate rights 
must be confined to the criminal sphere."* 

C. R. Symaons.* 


(To be continued) 


$3 [1966] 1 Ald E.R. 467, 480. 
34 |1966] 8 All H.R 687, 675. 
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THE REQUIREMENTS OF STATEHOOD 
RE-EXAMINED 


T= traditional international law requirements of independent state- 
hood are hardly open to question. The entity involved must have 
territory, a population and a stable and Independent government to 
which the bulk of the population renders habitual obedience.* A 
fourth requirement is sometimes postulated that the state must 
have the capacity to partake in international intercourse.” With 
respect, to this writer the fourth requirement appears to be super- 
fluous for if a state has a stable and independent government it will 
automatically have the factual ability to participate in international 
intercourse. 

In a recent work, an additional requirement was advanced.’ The 
new proposal requires that the government of the state should not 
only be effective (in the traditional sense of exacting habitual 
obedience) but should be effective in making and executing all 
those decisions that a good government makes. The government 
should, therefore, be good. This requirement of ‘‘ goodness ”’ will 
not be present ‘‘ if there is a systematic denial to a substantial 
minority, and still more to a majority of the people, of a place and 
a say in the government as well... .’’* It is the purpose of the 
present paper to examine this novel requirement to see whether it 
has established itself, the possible reasons underlymg its advance- 
ment and the necessity of the requirement. Throughout the present 
paper it will be referred to simply as the requirement of “ good 
government.”? 


ESTABLISHMENT OF THE HEQUIREMENT 


As a preliminary observation one may remark that if the require- 
ment of ** good government ” has established itself, the majority of 
today’s states are not states at all since they lack this essential 
attribute. It is a notorious fact that the majority of “‘ states ” fall 
short of the high ideal. In the words of Sir Alec Dougias-Home : 


“. . . Let me turn to what I consider to be im this respect the 


dem eS rea ever a 
world y. 
See G. Sohwarzenberger, A Mensal of International Lev (Sth ed., 1987), p. 
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To which may be added the words of former Secretary of State 
Dean Acheson: ‘‘ The one man, one vote deduction from the 
Fourteenth Amendment is not recognized in international law, as 
our friend King Faisal of Saudi Arabia can testify.” * 

The consequences of the absence of this characteristic of state- 
hood might be starting. It could then be cogently argued that 
recognition might be withdrawn from those “ states °’ which did 
not possess the characteristic of good government. Oppenheim 
says’: 
** Recognition is a declaration, on the part of the recognizing 
State, that a foreign community or authority is in possession 
of the necessary qualifications of statehood, of government 


capacity. . . . These quakties are not necessarily enduring 
for all time. A State may lose its independence; a government 
may cease to be effective; . . . in all cases withdrawal of 


recognition is both permissible and indicated.’’ * 

Withdrawal of recognition could result in international outlawry, 
an impractical position even in isolated cases * and unthinkable 
where the majority of states in the international community would, 
in theory, be liable to such outlawry. 

The above argument endeavours to draw attention to some of 
the implications which follow upon acceptance of the new require- 
ment. But it must now be asked whether or not this requirement 
has established itself as a matter of international law. There would 
appear to be no previous authority for such a proposition. If any- 
thing the indications militate agamst such a requirement. As a 
rule states treat one another’s internal structures as a matter which 
is of no concern and every sovereign state decides for xself whether 
to organise itself on democratic, authoritarian or totalitarian lines.** 
Certamly there have been attempts to urge states to conform to 
certain principles of ‘“‘ good government ” by observing certain 
human rights.'! Certainly states have even assumed binding inter- 
national law obligations to observe such principles by becoming 
parties to treaties enshrining the principles. But it has never 


6 Letter to the Washi One December 11, 1968. 
T International Law (Hh od.» 1948), p. 145. 
sinha, ana of Ta a ie has laid down that while ition 


of a state do jure is irrerocable, | itis peucialo: is auaifed by ce that 
pecogn lion: cceses to: Devo etc m Mo pase Ol 8 cen fe UuePp erence. ol 
one of the essential elements of statehood obtainm a4 the moment of 
nition. Bee 80 AJ.LL. (1986), Supplement on ; Fauchille, Traité 
droit international publio (8th ed., 218. 

® See Schwarzenberger (note 1, tæpra) a pp. TB TA. 

10 Ibid, at p. 55. 

11 The Universal Declaration of Human Rights, the Deokration on the Granting 
of Ind ence’ to Colonial Countries and Peoples, General Assembly Resolu- 


tion 4 (XV) and various resolutions concerning South Africa paseed by 
the General Assembly of the United Nations can be cited as examples of 
such ‘‘ moral '’ exhortation. 


13 The Buropean Convention on Human Rights and Fundamental! Freedome 1950 
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been asserted that because a state disregards such principles it is 
not a state. 
Mr. Fawcett claims that the requirement is established because 
‘ The massive condemnation of the unilateral declaration of inde- 
pendence in Rhodesia suggests that a new state cannot now claim 
recognition if it fails to meet this criterion.” P 
With respect, # is submitted, that the attitude of the General 
Assembly of the United Nations does not support the contention 
that Rhodesia is not a state. Nowhere in the resolutions is it 
alleged that Rhodesia is not a state.‘ On the contrary, it is even 
possible to argue that in the view of the Assembly Rhodesia is a 
state. Consider the folowmg terms: 
““The General Assembly; .. . 
Considering that any independence without a government 
elected by a majority of the people of Zimbabwe is OAT to 
the provisions and objectives of Resolution 1514 (XY), . 

1. Calls upon the government of the United Kingdom: of 
Great Britain and Northern Ireland not to grant inde ce 
to Southern Rhodesia unless it is preceded by the establishment 
of a government based on free elections universal adult 
suffrage and on majority rule; 

2. Calls upon all states not to recognize any form of 
independence in Southern Rhodesia without the prior establish- 
ment of a government based on majority rule m accordance with 
General Assembly Resolution 1514 Pies 


It can be argued as follows from the above. 

(i) In the view of the General Assembly it is theoretically 
possible that the United Kingdom might grant independence to 
Rhodesia as presently constituted. 

(ii) In the view of the General Assembly it is also possible that 
other states might recognise Rhodesian independence in its present 
form. 

(iii) Since it is possible both to grant and to recognise Rhodesian 
independence in its present form then, in the view of the Assembly, 
Rhodesia must be a state. Otherwise there could be no contem- 
plation of recognition. 

(iv) Other states do not have to recognise an independent 
Rhodesian state as at present constituted. So the General Assembly 
in paragraph 3 exhorts other states to use their discretion to refuse 
recognition to such a Rhodesian state. 


12 Pawoett (note 8, supra) at p. 3. 
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Assume, however, that the present writer is incorrect in his 
argument that the General Assembly does not refuse to regard 
Rhodesia as a state. Suppose that his interpretation of the above 
materials is incorrect and that the General Assembly is of the view 
that Rhodesia does not have the necessary characteristics for state- 
hood. It is still difficult to see how this supports the argument that 
Rhodesia is not a state—for the following reasons. The requirements 
of statehood are matters of objective fact. The General Assembly 
has no power to determine facts in a way which is legally binding. 
It is not a judicial authority. Its resolutions on matters such as 
these amount merely to recommendations and are not binding.** 
The conclusion then is that the subjective views expressed in 
majority resolutions of the General Assembly cannot affect the 
objective existence of the characteristics of independence in a state. 
These are facts. 

It is, therefore, respectfully submitted that the condemnatory 
votes in the General Assembly have little connection with the 
existence of Rhodesian statehood. This, in turn, poses the further 
question—what is their significance? In the writer’s submission the 
answer is as follows. When the General Assembly roundly con- 
demned the unilateral declaration of independence, the over- 
whelming majority who voted for the resolutions were simply 
declaring that they were refusing to recognise the independent state 
of Rhodesia. This they were perfectly entitled to do as it is 
established that the withholding of recognition from states is 
entirely discretionary and a matter of policy.’ By refusing recog- 
nition these states denied an international personality to Rhodesia.” 
The result, we might say, was a collective act of non-recognition 
exercised through the offices of the General Assembly. Since there 
has been a universal failure to recognise, Rhodesia is devoid of 
international personality as an independent state.” 

We must now proceed further and investigate whether the new 
requirement has established itself as an international customary 
law requirement. Has a new custom evolved requiring that states 
should possess the characteristic of “ good government ’’? 


16 It is true that in certain exceptional cases reeolrtiong may bind. This is 
especially so in the case of states which actually voted for the resoktions. 
For a discussion of this see Manual of Public International Law, od. M. 
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The requisites for the formation of a customary rule are straight- 
forward enough in principle. There must be a general practice of 
states and this must be accompanied by the view on the part of 
the states who adhere to the practice, that the practice is legally 
binding—the so-called opinio juris sive necessitatis. 

Let us now consider the concept of a “ general practice.” This 
would appear to involve (i) continuity of practice—in that the 
practice should emanate from a multiplication of precedents; (ii) 
an extensive practice—the precedents which contribute to the forma- 
tion of the practice should emanate from a sufficient number of 
states to be representative of the international community in its 
entirety.*° 

Three questions arise from the above (i) Has any general 
practice at all evolved in this matter? (ii) If such a practice has 
, evolved, does it meet the test of continuity? (iii) If such a practice 
has evolved does it meet the test of extensiveness? Each of these 
questions will be examined in turn. 

(i) If we are to talk about a practice, that practice must 
naturally be consistent in that similar conduct takes place and 
similar attitudes are manifested in like circumstances. When 
one examines the conduct of states in this matter, we find, as 
already pointed out, that the majority of the states in the inter- 
national community do not meet the postulated requirement of 
‘“ good government.” Complhiance with the requirement would 
seem the exception, disregard of it the norm. But this has no 
effect on the statehood of those who fail to meet the requirement. 
If anything then the practice of states would appear to deny any 
such requirement. Take the example of East Germany. Clearly 
it does not meet the test of “ good government.’’ To quote Mr. 
Fawcett’s words: 


“ A number of countries do not recognise the German Demo- 
cratic Republic as the régime of East Germany styles itself, 
on the ground that it was established by Soviet arms, which 
were later used to suppress a popular insurrection, that no 
free elections have been held to test the acceptability of the 
government to the people, and that the régime remains, in fact, 
wholly subordinate to the Soviet Union.” ^ 


And yet “‘ It is, in fact, notorious that the U.S.S.R. has recog- 
nised the German Democratie Republic as a sovereign state and 
treats its law-making capacity accordingly.” * Some other states 
adopt a similar attitude. 

Soviet recognition of East Germany here is only explicable on 
the basis that East Germany is a state; though it would seem to. 
lack the requirement under discussion. The Western policy of non- 


70 Bee Manual of Publio International Lew, ed. M. Sorenson (1968), pp. 180-182. 
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recognition simply means that these nations are unwilling to 
accord an international personality to the state of East Germany. 
This does not, however, affect the objective existence of the East 
German state. 

In passing it may be mentioned that the mere fact that the 
general Assembly of the United Nations has overwhelmingly con- 
demned the Rhodesian unilateral declaration of independence does 
not, in the circumstances, furnish very strong evidence that the 
postulated requirement has established itself as a matter of custo- 
mary law. As we have seen the resolutions are primarily concerned 
with the question of recognition. Further, assuming even that 
they were concerned with the question of statehood they would still 
have to be critically evaluated to see whether in fact they correctly 
reflect a constant and uncontroverted practice on the part of the 
states. Judged in this light they could hardly be said to reflect a 
practice on the part of states requiring ‘f good government ”’ as an 
indispensable characteristic of statehood. 

(ii) Assuming that there is such a practice, can it be said that 
there is a continuity of practice here? It would appear that the rule 
emanates from a single isolated instance, namely that of Rhodesia 
and that the requirement is, therefore, absent. Professor Michel 
Virally stresses that custom does not arise from isolated instances 
when he says: 

“c Tt is only possible to say that a custom arises when what is in 
question, is no mere passing phenomenon, attributable to 

circumstances, but is rather a constant and well-estab- 
lished practice, recognised as such. This is the heart of the 
matter.’ ba 

Later he stresses the time factor: ‘* But it remains a fact that 
the passage of time, which alone will permit a practice to become 
consolidated, is still an essential element in these processes—. . .”’ = 

It is submitted that the Rhodesian situation is a unique and 
isolated case, ‘f a mere passing phenomenon attributable to special 
circumstances ” and that it is extremely unlikely that a customary 
rule could evolve from practice relating to such a single instance. 

(iii) The practice, if it does exist, probably meets the require- 
ment of extensiveness (if not continuity). It can be argued that it 
emanates from the attitudes of the bulk of states including the more 
important powers. 


RATIO oF THE REQUIREMENT 
It is difficult to see the reason why the requirement should be 
advanced but to the present writer the underlying ratio may well be 
sought in the declaratory theory of recognition. According to this 
theory once an entity has the traditional objective attributes of 
statehood, namely territory, population and independent govern- 


33 See Manual o EE AERE ed. M. Sorenson (1968), pp. 180-140. 
24 Ibid. at p. 28 Ibid. at p. 158. 
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ment, it is automatically an international person endowed with 
rights and duties in international law. Applying this to Rhodesia, 
the inescapable conclusion is that Rhodesia is an international 
person, a result which would be anathema to the vast majority of 
the community of nations. To the writer’s knowledge, no prominent 
proponent of the declaratory theory has as yet applied the theory to 
the Rhodesian situation and taken it to its inevitable and logical 
conclusion. The proponents of the theory are in a dilemma. For 
poHtical reasons Rhodesia must not be accorded any personality 
but according to the theory it has such personality. The solution is 
to posulate a new objective requirement for statehood, viz. ‘* good 
government.” It can then be asserted that Rhodesia does not 
have one of the indicia of a state; the declaratory theory can be 
applied with results which are generally satisfactory. One almost 
feels that this new requirement was devised specifically to cope with 
the position of Rhodesia and that it is “a passing phenomenon 
attributable to special circumstances.” It shows up the deficiency 
of the declaratory theory in circumstances where the effective facts 
are in conflict with the policies and wishes of the overwhelming 
majority of the community of nations. 


NECESSITY OF THE REQUIREMENT 

In the view of the present writer the requirement is superfluous if 
one is prepared to apply the constitutive theory of recognition 
consistently. Applying this theory it does not matter if Rhodesia is 
a state. The vast majority of the members of the international 
community can deny it an effective international personality 
simply by refusing to recognise it. The policies of the community 
of nations thus find expression without the necessity of conjuring 
up an additional characteristic of statehood. And as if this were 
Insufficient, the powers of the Security Council of the United Nations 
could be availed of in the last resort. There is nothing to prevent 
the Security Council from making a determination, under Chapter 
VU of the Charter of the United Nations, that the existence of a 
given state constitutes a threat to the peace and from calling upon 
member states not to recognise the state in question.** Such a 
decision would be binding on member states under article 25 of the 
Charter. The members would have “a duty not to recognise ” in 
place of their former discretion to grant or withold recognition.?” 
In this way the international community would get its own way in 
the final analysis. 


2¢ Such a determination and decision shouid be made in fash. Se 
Schwarzenberger (note 1, supra), p. 148; W. M. van der Westhuizen “' ie 
Bevoegdheid van die Verenigde Volke om Die Mandaat vir Suidwee Afrika te 
besindig,"" 81 Tydskrif sir Hedendaagse Romeins-Hollandss Reg (1968) p. 880, 


= It would, in fact, appear as if such a duty has been imposed on member states 
TOTO ndorntgd Nations by paragraph 1 of Security Council Resolution 277 
(1970) adopted on March 18, 1970. 
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CONCLUSIONS 


From the above arguments it is submitted that the requirement of 
“ good government’? has not established itself as an essential 
characteristic of statehood. Furthermore, it would be an un- 
desirable acquisition for international law if only because of the 
fact that it would nullify the statehood of the majority of the 
present members of the international community. It would 
represent an attempt to substitute the ideal from the actual and 
would create a cleavage between abstract law and effective fact. 
Finally, it is unnecessary as the constitutive theory of recognition 
(allied, if necessary, with the powers of the Security Council of 
the United Nations) can achieve any reasonable result which the 
community of nations might desire in this respect. 
D. J. Devmer.* 


Since Mr. Fawcett’s position on this matter is vigorously 
attacked by Mr. Devine tn this article we submitted the manu- 
script to Mr. Fawcett for comment, and have received from him 
the folowing note. C. 


Mr. Devine and I are in agreement that, by the traditional criteria 
of statehood, Rhodesia is an independent state, and we are both 
concerned to explain why Rhodesia is not accorded that status 
internationally. Here we part company. I had recourse to a new 
and additional criterion of statehood, which Rhodesia is found not 
to satisfy; Mr. Devine invokes the constitutive theory of recog- 
nition and, while maintaining that Rhodesia is an independent state, 
concludes that it is devoid of international personality as a state 
because of the universal refusal to recognise it. 

I do not find his criticisms of my suggested new criterion con- 
vincing. In the first place, I did not, as he suggests, equate it with 
“ good government,” but with the right of all people to have effec- 
tive representation, direct or indirect, in ther government, which 
has nothing to do with whether that government is good or 
efficient; secondly, Mr. Devine suggests that Rhodesia is a unique 
and isolated case of statehood and that no “ general practice,” 
which could found a customary rule, can be deduced from it. 
But the ‘* general practice ” that is in issue here is not that of other 
cases of new states being treated in the same way as Rhodesia— 
that it is unique is obvious—but the emergmg acceptance of self- 
determination, since at least 1948, as a basic principle of law and 
government, Upon this principle it is arguable that state practice 
has developed a common policy in the international community that 
new régimes constitutionally based on the denial of the right of 
self-determination shall not be recognised as states. 


J. E. S. F. 


* B.A., LL-B. (N.U.1.) Senior Lecturer in Lew, University of Cape Town; 
Solicitor d), Advocate of the Supreme Court of Kenya. 


SEPARATION AND DESERTION— 
A COMMONWEALTH POSTSCRIPT 


ALTHOUGH the Divorce Reform Act 1969 makes notable changes in 
the law relating to divorce and matrimonial causes, some of the 
most thorny problems still remain and new ones have been created. 
The major innovation made by the 1960 Act is the introduction 
of periods of separation as evidence of irretrievable breakdown of 
- Marriage. In so far as England is concerned this is a novel de- 
parture, though similar provisions are well known throughout the 
Commonwealth, hence, it is the purpose of this paper to examine 
the relationship of the grounds of desertion and separation in the 
light of Commonwealth practice. Section 2 (1) provides, inter 
alia, that the following will constitute evidence of irretrievable 
breakdown of marriage: 

“ (c) that the respondent has deserted the petitioner for a 
continuous period of at least two years immediately pre- 
ceding the presentation of the petition; 

(d) that the parties to the marriage have Hved a for a 
continuous period of at least two years imm y pre- 


ceding presentation of the petition and the respondent 
consents to a decree being granted; 

(e) that the parties to the marriage have lived apart for a 
continuous period of at least five years immediately pre- 


ceding the presentation of the senate ú 
Section 2 (5) qualifies the expression ‘*‘ living apart ’? as used in 
section 2 (1), when it states, “‘ For the purposes of this Act a 
husband and wife shall be treated as Kving apart unless they are 
hving with each other in the same household.”’ 

Implicit m the concept of desertion is the cessation of cohabi- 
tation, which is a composite and complex concept and has been 
variously described. However, the notion of separation, as 
required for section 2 (1) (d) and 2 (1) (e) differs in two major 
respects from desertion as contemplated by section 2 (1) (c). 
Most fundamentally, an animus deserendt is an essential part of 
the concept of desertion.” No such imtention is required for the 


1 See 6.9. Rosen, Matrimonial Kia (2nd od.), . 82; Bates, ' Cohabitation 
and Sevaration in the Lew of Desertion ” adro) A N.LL.Q. 111, 180. 
Pulford v. Pulford [1026] P. 18, per Sir Henry Duke P. at p. ZL Mummery 
v. Mummery [1942] P. 107, per Lord Merriman P. ab p. 110. Its conoomitents 
have bean discussed by Bromley, rame Law (Bd ed), p 1%, Rosen, op. ot. 


92, Bates, loc. oit., p. 180, and also '' Adherence and Cohabitation,” 1960 
BLT. (News) 187. 
2 As regards simple dəsertion, see Siokert v. Stokert [1800] P. 278. The 
ition 18 more complex with d to constructive desertion, see s.g. Lang v. 
mg [1985] A.C. 402; Slon v. [1960] 1 AD BR. 759. ' Although Mr. G. 


Brown ((1970) New LJ. B41, 342) suggests that s. 2 (1) (c) is applicable only 
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periods of separation. Second, section 2 (5) emphasises this 
particular pomt by making the reason for the separation irrelevant. 
Thus, cases such as Huatable v. Humtable,*? Chudley v. Chudley * 
and Pulford v. Pulford * are not applicable to a consideration of 
the separation ground. They will, on the other hand, it is sug- 
gested, still be relevant to desertion under the Divorce Reform Act, 
as section 2 (1) (c) re-enacts section 1 (1) (a) (i) of the Matrimonial 
Causes Act 1965.° Furthermore, section 2 (5) refers to “‘ Irving 
apart ’’ as contemplated by section 2 (1) (d) and 2 (1) (e). How- 
ever, section 2 (5) fails to make clear the position with regard to 
estranged spouses in the same household. Had the Act spoken of 
the parties living together as one household, the situation would 
obviously be that the spouses in cases such as Walker v. Walker ' 
and Naylor v. Naylor * would be deemed to be living apart. But 
by using the phrase “‘ in the same household ” the legislature have 
left the position open. 

The situation was first considered in the Commonwealth by the 
Supreme Court of Western Australia, in relation to the Supreme 
Court Act 1985-47, s. 69 (6), which provided that the court might 
grant a dissolution of marriage “‘. . . in the case where the husband 
and wife have lived separately and apart for a period of not less 
than five years immediately prior to the presentation of the 
petition and it is unlikely that cohabitation will be resumed.” In 
the case of Flindell v. Flindell,® the petitioning wife declared that 
following her complaints of the husband’s sexual behaviour, he 
agreed to her suggestion that they sleep apart, but when he broke 
this agreement in May 1942, she took precautions and thereafter 
refused intercourse. She further alleged that they continued to 
live practically as strangers, although under the same roof, and 
even passed each other in the street. She performed some domestic 
chores and, until January 1947, the husband paid her £5 per week. 
The respondent flatly denied his wife’s allegations and claimed 
that the rift had occurred because of the wife’s association with 
two men about January 1047 and that her conduct at the time 
was the reason why he had ceased making payments to her. 
Wolff J. frankly disbelieved the petitioner’s story and dismissed 


to cases of simple desertion, it is difficult to see why such a claim should 
be made even t h s. 2 (1) (b) will now normally be used in such cases. 
3 (1899) 68 LJ.P. 88 (D.C.). 
4 (1894) 60 L.T. 617. 
5 Ante. 
® Except, of course, that the period is reduced to two years. 
T [1952] 2 All E.R. 188. 


€ [1968] P. 258. 
K 60 W.A.L.R. 9. See generally: MoOall, “ Living ai icen T 
for Years under the Federal Matrimonial Causse Act Wee. 


Austr.L.R. 51; Turner, ‘‘ Separate Lives and Section 26 ee oo 2 
A.C.L.B. 3: Hubbard, “ Doməstio Relations: The Divorce Act 1968 " (1968) 
8 Ottewsa L.R. 172, 901. 
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the petition. He went on to discuss the meaning of section 69 (6),?° 
** Then again, the statute uses the words ‘ separately and apart,’ 
which seems to indicate a complete physical separation of the parties 
from the same habitation. In my view that is what the statute 
means.” In the following year, Wolff J. was again the judge 
in Ayling v. Ayling, which, in view of what he had said in 
Fiindel, was a somewhat peculiar decision. In that case, the 
respondent wife, who was residing in the matrimonial home follow- 
ing a separation agreement, agreed to make available a room on 
the back verandah to the petitioner. This room was to be used by 
him as his sleeping quarters, and, in addition, he was permitted to 
use the kitchen, conveniences and garage. The agreement was, 
in the first instance, reduced to writing. It was found as a fact 
that the agreement was, at a later date, modified verbally, but 
without altering its essential character. The agreement continued 
to form the basis of the petitioner’s right to occupy a portion 
of the house. The respondent performed certain household duties 
for the petitioner, but always for payment and always kept him at 
arm’s length. Intercourse was not resumed and the husband 
continued his obligations under the separation agreement. Wolff J. 
held that, despite the fact that the spouses were living in the 
same habitation, they were living ‘‘ separate and apart ” within 
the meaning of section 69 (6); the judge spoke of the husband’s 
position being no better than that of a boarder. The English cases 
of Hopes v. Hopes," Smith v. Smith? and Powell v. Powell + 
were referred to in the course of judgment, but their relevance is 
probably questionable as all three were desertion cases. Ayling, 
therefore, seems to stand in direct contradiction to Wolff J.’s 
previous decision m Fitndell. 

In 1949, section 69 (6) was also the subject of a decision of the 
High Court of Australia in Main v. Main.’* There, the parties were 
married in 1985. In June 1948; the husband became completely 
paralysed and was admitted to hospital. He recovered sufficiently 
to be allowed home, but after a few days he collapsed and was 
returned to hospital. This tock place several times. In September 
1948, he was admitted to a home as a patient and remained there 
til January 1945, when he was transferred to a similar institution. 
From this date he lived there continuously and it was unlikely 
that he would ever be discharged. The wife petitioned under 
section 69 (6). The court held that the petition would succeed as 
the wife had established that there was both a physical separation 
and a destruction of the consorttum vitae. Latham C.J., Rich and 


10 At p. U. 

11 (1649) 51 W.A.L.R. 61. 
1a [1949] P. 297. 

13 [140] P. 49. 

14 [1922] P. 278. 

15 (1949) 78 C.L.R. 688. 


JcLy 1971 SEPARATION AND DESERTION—POSTSCRIPT 421 


Dixon JJ. rejected Wolff J.’s decision in Ayling, when they said,’ 
“ The two words ‘ separately and apart ’ show that physical separa- 
tion is necessary and that it is not enough that there has been a 
destruction of the consortium vitae, or matrimonial relationship 
while the parties dwell under the same roof.” ' 

The law relating to divorce and matrimonial causes in Austrelia 
was brought together by the Matrimonial Causes Act 1950-66. 
The separation ground was covered by section 28 (m), which pro- 
vides that a dissolution of marriage may be granted if °°. . . the 
parties to a marriage have separated and thereafter lived separately 
and apart for a contimuous period of not less than five years 
immediately preceding the date of the petition, and there is no 
reasonable likelihood of cohabitation being resumed.” The first 
case to be decided on separate households under the new Act was 
Murphy v. Murphy,'* which was decided in the Supreme Court of 
New South Wales. In that case, the petitioner procured a decree of 
judicial separation in 1947. She was unable to find other accommo- 
dation ?° and continued to live in the same house as her husband. 
Cohabitation was never resumed between them and no act occurred 
to bring the judicial separation to an end. The petitioner requested 
the husband to resume cohabitation but he refused. She then 
petitioned under section 28 (m). Nield J. held that the decree 
would be granted, since, in order to prove the ground of separation, 
a petitioner need only prove that the cohabitation has ceased in 
fact and has not been resumed. Hence, it was possible for spouses 
to live separately and apart under the same roof. In a judgment 
which referred closely to the cases on desertion, including Hopes, 
Nield J. refused to apply the decision in Main to Federal Law 
and described 2° the comments of Latham C.J., Rich and Dixon JJ. 
as “ only dicta.” He went on to say,” ‘‘I can see no reason in 
logic why one cannot say of people living under the same roof 
that they are living separate and apart just as if they were living 
in different homes. It is a description which was frequently used 
even before this period of unsettlement for the state of affairs 
that exists in desertion.” In the same year, Jackson S8.P.J. of 
the Supreme Court of Western Australia, in the case of Sharp v. 
Sharp,™ considered that physical separation was necessary for the 
operation of section 28 (m), thus following Main. Sharp, however, 


1¢ At p. 641. 

17 The law of Western Australia wes, in fact, altered prior to the Federa} Act, 
by the Metrimonial Causes and Personal Status Code, e. 15 (j) which merely 

ired, ‘‘. . . a seperation of the ies for a continuous period of not less 

than five years." In Bell v. Bell (1958) 5} W.A.L.B. 87, Vitue J. treated 
the difference in terminology as materiel, 

18 (1961) 9 F.L.R. 968. 

19 Beo Beskon v. Beskon [1948] P. 802 and the comments of Professor Bromley 
thereon, op. oit., p. 106. 

20 At p. 865. 

31 At p. 868. 

33 961) 2 F.L.R. 494. See also, generally, Kouflakis v. Kowflekis (1968) 4 
P.LAR. 810. 
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it is submitted, is not strong authority as the case was ‘primarily 
concerned with whether the period of separation had been broken. 
There was no doubt that the parties had been living both “ separate ` 
and apart ” prior to the week in question. 

Finally, the position was considered by a full court of the 
Supreme Court af New South Wales in the case of Crabtree v. 
Crabtree, where the trial judge had referred the question as to 
whether the continued residence of the: parties in one dwelling-house 
necessarily precluded reliance on section 28 (m). The court decided 
that it did not. Sugerman and Dovey JJ.™ regarded Main as a 
decision on its particular facts and refused to adduce a general 
proposition from it, and went on to say that spouses living under the 
same roof could be found to be living “‘ separate and apart.” 
Nagle J. discussed the meaning of the term more specifically and 
in more detail. However, he took a rather different view from 
the other judges, which placed him nearer to the reasoning in 
Main. He emphasised * that akthough the fact that spouses were 
living under the same roof was not a “ fatal bar ” to dissolution, 
it might well prove a “* potent factor ’’ against the establishment of - 
a petition under section 28 (m). However, he agreed in the end 
with Sugerman and Dovey JJ. 

In New Zealand, the position is governed by the Divorce and 
Matrimonial Causes Amendment Act 1958, s. 7, which provides 
that a marriage may be dissolved if “‘. . . the petitioner and respon- 
dent are living apart and are unlikely to be reconciled and have 
been living apart for not less than seven years.” It will be seen 
at the outset that this provision is closer in terminology to the 
Divorce Reform Act 1969 than-are the Australian provisions. The 
leading authority is the case of Sullivan v. Sullivan,** which is a 
remarkably difficult case by any standards and contains con- 
siderable divergence of opinions among the judges. Both Hutchin- 
son and Turner JJ. made it clear that they considered that a 
physical separation was necessary for section 7 to operate. On the 
other hand, Henry J. considered that it was not, when he said,” 

. the words ‘ Hving apart °’ connote more than presence in a 
place and I think that neither presence in nor absence from a 
particular house determines whether or not spouses are living 
apart.’? In what Dr. Ingtis has described ™ as the “ judg- 
ment,” Finlay J. was considerably more equivocal when he said *: 


23 ed T Ti 807. 


wA 
BAP O oa It is certainly clear from his`osse that more than 
e ee ion is required, There must bo a breakdown of the 
i i See Wilson v. Wilson [1955] N.Z.L.R. 681, Also 


2 H 7 
N.Z.L.R. 521, Merriott v. Marriott [1956] N.ZL.R. 1%. 
a7 At p. 084. McCarthy J. (at p. 988) desriva] “ ing apart '’ as the ‘ antonym 
' which may also mean that ion i 


of œohabitation,’ separation 1s i 
28 Family Law (Gnd ed.) at p. 150. At p. O. 
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“ What the legislature intended to convey by the aa e 

‘ living apart °? was a state of affairs merely as such. By its 
language [the section] postulates the existence of a state of 
affairs which is the antithesis of ‘ living together ’; in other 
words, a state of affairs in which the parties are living separate 
and apart from each other—a state in which there is an 
absence of that consortium which is the essential characteristic 
of the proper relationship of husband and wife.” 


This is a particularly difficult passage, especially when considered 
in relation to some of the Australian cases. At first, the learned 
judge seems to suggest that a physical separation is essential by 
his use of the expression ‘* merely as such.” However, he goes on 
to speak of “a state of affairs which is the antithesis of ‘ living 
together ’’’ without giving an indication as to whether such a state 
of affairs can exist when spouses are living under the same roof. 
Similarly, when he mentions the “‘ absence of that consortium 
which is the essential characteristic of the proper relationship of 
husband and wife,” he does not point out whether a physical 
separation is necessary for that situation to be brought about. 
On the other hand, Finlay J. uses the term ‘‘ separate and apart,” 
but, as has been seen, spouses in Australia have been held to be 
living separate and apart when under the same roof. 

The problems presented by Sullivan v. Sullivan are typical of 
the confusion which is caused by this aspect of the separation 
ground. There can be no question thet the ‘‘ same roof” cases 
are still applicable to desertion under section 2 (1) (c), but the 
two situations are conceptually rather different. Furthermore, it is 
dificult to draw any general conclusions from the Australasian 
cases, except to say that they seem most recently to point towards 
the view that estranged spouses lying under the same roof may 
be regarded as living apart. Bearing m mind that it will always be 
a question of fact as to whether the parties are so living, this 
would seem to be a reasonable conclusion and the one which will 
give rise to the least hardship in its applcation. It is suggested, 
furthermore, that section 2 (5) of the Divorce Reform Act 1969 is 
aimed at covering the greatest number of situations where the 
marriage has broken down and, as many judges in England, 
Australia and New Zealand have pomted out, there is more to the 
marriage relationship than physical association. 


Franx BATES * 


* rum. (Sheffield); Lecturer in Law, University of Tasmania. 
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SocraL TRENDS 


Social Trends ' is the first issue of a new compilation published by 
the Government Statistical Service in order to make available 
“ initially once a year, some of the more significant statistical 
series relating to social policies and conditions . . . the underlying 
theme is information about people, rather than about governments 
or institutions.” * Thus the editor, Mrs. Muriel Nissel, is helping 
to promote systematically if belatedly the aim of the Statistical 
Society of London, later the Royal Statistical Society, described in 
the first number of its Journal in 1888, ‘‘ to confront the figures of 
speech with the figures of arithmetic ” and to encourage the “‘ grow- 
ing distrust of mere hypothetical theory and a priori assumption, 
and a growing conviction that, in the business of social science, 
principles are valid for application only inasmuch as they are legiti- 
mate induction from facts, accurately observed and methodically 
classified... .’? 

Soctal Trends is an early product of the reorganisation and 
better integration of government statistics secured in 1970 when 
Professor C. A. Moser, Director of the Central Statistical Office, 
achieved the merger of the old General Register Office, set up in 
1887, with the recently established Government Social Survey. 
Under the title of Office of Population Censuses and Surveys, these 
two bodies have become an independent department though 
closely nked -with the Central Statistical Office. But not even 
Professor Moser’s diplomatic skill has been able to free these small 
islands from the perverse inheritance which produces separate and 
different social statistics for England and Wales, Scotland and 
Northern Ireland. For this reason, some of the data cannot be 
provided on a United Kingdom basis. 

The editor’s intention is to assemble statistical material which 
‘* will go a considerable way towards achieving the aim of presenting 
a clear and incisive picture of social conditions in the United 
Kingdom.” %4 To this end, 108 tables and some eighty-seven 
charts are organised within eleven sections covering public expendi- 
ture, population and environment, employment, leisure, personal 
income and expenditure, social security, welfare services, health, 
education, housing and justice and law. Each section carries a 
short, clearly written and very useful guide to its contents. The 
range of statistics in most sections is comprehensive and the 


No. 1, 1970, Muriel Nissel (ed.), H.M.8.0., 23-98. 
4. 
8 


1 
4p 
3 p. B. 


4 p. 5. 
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tables and charts demonstrate admirably their salient features. 
Occasionally, titles promise more than the contents provide. The 
section headed ‘* Population and Environment ’’ contains some 
thirteen tables and related diagrams which skilfully show the sex 
and age structure of the population, its mortality and fertility, 
migration and the number of households and families. But environ- 
ment rates only two rather curiously chosen tables. One gives the 
dates of designation and the populations of new towns. The other 
is headed ‘* Pollution ’? and gives both the number of orders con- 
firmed under the Clean Air Act 1986 and the information that, 
although the amount of smoke emitted in the United Kingdom 
fell by nearly one and a half million metric tons between 1951 and 
1968, the emission of sulphur dioxide increased in the same period 
by nearly one million metric tons. The section on “* Leisure ” is 
similarly inadequate and disappointing, but the editor acknowledges 
that there are many gaps, and promises that subsequent issues will 
contain additional statistics drawn from such sources as the 
excellent digest now regularly published by the Countryside Com- 
mission. It is precisely in these areas of social life that policy- 
makers and their critics most need the stimulus and corrective 
of statistical awareness and of facts accurately observed and 
methodically classified. The data relating to public expenditure, to 
personal income and expenditure, and to the social services are 
particularly valuable. 

Eight tables and accompanying diagrams fall under the heading 
“ Justice and Law.” Six deal with criminal offences and offenders, 
and the reader is given a helpful explanation of the difficulties in 
interpreting them. On the other hand, two forlorn tables suffice for 
all civil proceedings. With these must be included the convenient 
summary of the divorce statistics which appears under “‘ Population 
and Environment,” and a statement under “‘ Public Expenditure ”’ 
which shows the cost to the taxpayer of maintaining justice and 
law. This potentially interesting table will have to be extended 
and refined before it yields its full value. For Great Britain, a 
number of sub-headings break up the cost of police, prisons and the 
like. But one sub-heading, ‘* other law and order,” is so com- 
pendiously defined as “‘ including parliament and the law courts ” 
as to be almost meaningless; and another misleadingly shows as the 
cost of legal aid the figure of gross expenditure on this social 
service. Moreover, a single undifferentiated total states laconically 
that law and order in Ulster in 1969-70 cost £10 milhon. 

The editor of Social Trends can only use statistics that are 
available and she must not be blamed for exposing the inadequacies 
of present information relating to the administration and results of 
justice. Indeed, one of the many benefits which will result from 
the regular appearance of this new publication will be a definition 
of areas of ignorance and a reinforcement of demands for the 
improvements and additional material which the editor hopes to 

Vor. 84 15 
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provide in later issues. What can be done is easily demonstrated by 
comparing today’s Civil Judicial Statistics with the pre-1914 volumes 
of the magnificent series which Sir John Macdonell created in 1894. 
Perhaps we may soon catch up with the Victorians if the appearance 
of Soctal Trends enables the Lord Chancellor’s Office and the Home 
Office to secure the resources to implement the recommendations 
of the Adams Committee on the Civil Judicial Statistics * and the 
Perks Committee (was not Professor Moser himself a member?) on 
the Criminal] Statistics.‘ ; 

One very welcome feature of this new digest is the provision of 
substantial commentaries on subjects already related to social policy 
and conditions. In addition to an editorial introduction, Professor 
C. A. Moser outlines some general developments in social statistics, 
discusses their present deficiencies and indicates the lines along 
which his Office hopes to expand their usefulness. In his (then) 
capacity as Senior Adviser to the Secretary of State for Social 
Services, Professor Brian Abel-Smith analyses changes in public 
expenditure on the social services between 1951 and 1968 and 
provides a succinct and extremely valuable source of reference and 
guide for a complex subject. Miss Jean Thompson, of the Office of 
Population Census and Surveys, explains the assumptions on which. 
population projections rest and considers their reliability and 
social implications for the next thirty years. Her article con- 
veniently assembles and explains the relevant demographic data. 
Finally, Mr. A. E. Holmans, of the (then) Ministry of Housing 
and Local Government, forecasts effective demand for housing in 
the 1970s by presenting a preliminary model of the British housing 
market. The difficulty of constructing these estimates and ther 
importance to policy-makers underline how important the dissemina- 
tion of such material is for public understanding of social policies. 

Mrs. Nissel and her colleagues have not been assisted in their 
endeavour by the Stationery Office. Although print is clear and 
tables and charts are well displayed and easy to read, the price of 
£8-25 must deny Social Trends the wide readership for which it 
was designed and which it wholly deserves. It is to be hoped that 
the next issue will be sensibly priced and free of such cheeseparing 
blemishes as burying statistical notes essential to an understanding 
of the Tables in an Appendix and of the puzzling eccentricity which 
has led to a useful Appendix of sources and further references being 
printed in such a way that the dihgent reader must turn the publica- 
tion upside down. 

The first issue of Social Trends is a notable event which pro- 
vides a central source and promises a new importance for social 
statistics. The Government Statistical Service is to be congratulated 
on its initiative and enterprise. 

O. R. McGrreor. 


5 Cmnd. 8684, 1968. € Cmnd. 8448, 1967. 
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REPORT OF THE COMMOTTEE ON THE Rent Acts ! 


THis Committee was set up in 1969 under the chairmanship of 
Mr. Hugh Francis, Q.C., to report first on the operation of rent 
regulation under the 1965 Rent Act, now consolidated in the Rent 
Act 1968, especially in large centres of population where accommo- 
dation was scarce, and secondly, to review the relationship between 
the codes governing furnished and unfurnished lettings. The Francis 
Committee received written and oral evidence from a great 
many individuals and organisations, and at least half of the 8526- 
page report (which has been referred to by Mr. Amery, the Minister 
of Housing, as one of the “‘ great state papers of our time ”’’) ” 
is devoted to three important Appendices. These contain reports on 
the tenants’ and landlords’ survey carried out mainly in Greater 
London and the West Midlands conurbation and a study of rent 
tribunal cases m London. 

Undoubtedly, as the Committee itself thought, the most impor- 
tant and difficult question facing them in reviewing the workings of 
the 1965 Rent Act was what recommendations they should make 
on the question of assimilating the Unfurnished and Furnished 
Codes.* Complete assimilation would mean extending the scope 
of the “ fair rent ’’ provisions and the full security of tenure of 
the 1965 Act from unfurnished to furnished tenancies. The Com- 
mittee admitted that there were strong arguments for such an 
extension. Although the ‘‘ fair rent ’’ formula of the 1965 Rent Act 
is theoretically nonsensical (since rent officers are asked to assume 
that supply and demand for the type of accommodation in question 
is roughly equal, ignoring the differences in price), yet the consensus 
of opinion * is that it has worked remarkably well to bring about 
a sort of ‘* palm tree ” justice between landlords and tenants. 
The ‘‘ fair rent’? formula and the procedures for applying it, 
together with the associated security of tenure, have given much- 
needed security to those unfurnished private tenancies which were 
not subject to rent control until 1965. 

The success of the Rent Act 1965 is demonstrated by the evidence 
before the Committee showing that since the Act there has been a 
considerable switch from unfurnished to furnished lettings, for 
obvious reasons. In London as many as a quarter of all private 
tenancies are now furnished, which is not surprising in view of the 
vulnerability of furnished tenancies. Many people regard the 
tenant of furnished accommodation as a second-class crtizen * in his 
insecurity and easily exploited. If he is subject to malpractices on 
the part of the landlord he can only take his grievance to a 


Cmnd, 4600, H.M.8.0., £285, presented in March 1971. 

Bee The Times, March 11, 1971. 

See Chap. 29 of the Report sf p. 208. 

See The Times leader, ‘‘ The t Act under Review,'’ for March 3, 1971. 

See the article on the Report by Ted Rowlands in The Western Mail, March 11, 
1971. i 
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furnished rent tribunal which has power to reduce the rent and 
delay the operation of the landlord’s notice to quit for periods of 
six months. The tenant in order to prevent eviction has to keep 
going back to the tribunal every six months, so that, as some of 
the Committee’s evidence shows, the landlord usually has his way in 
the end. The switch from unfurnished to furnished tenancies must 
have been largely caused by the fact that since the Rent Act 1965 
Jandlords can more easily regain possession if they let furnished. 
Also landlords of furnished tenancies get a better return on their 
investment; a survey conducted by the Committee shows that 
tenants of furnished lettings tend to pay more for worse accommoda- 
tion than tenants of unfurnished lettings. i 

Another powerful argument for assimilation of the codes con- 
sidered by the Committee was the iWogicality of the present distinc- 
tion between unfurnished and furnished tenancies which depends 
mainty on the quantum and value of furniture provided by the 
landlord (which is often of little value in low-standard accom- 
modation). Sucha great difference in the degree of security given to 
furnished and unfurnished tenants can hardly be justified by the 
presence or absence of a few sticks of furniture. 

Therefore, both in equity and in legal logic the Committee was 
faced with a strong case for extending the full protection of the 
Rent Acts to furnished tenancies also (with certain exceptions). 
Tenancies exempted would consist in the main of (i) certain owner- 
occupier lettings (ii) holiday lettings and (ui) lettings with board. 
The proponents of extension argued that with the above exceptions, 
complete assimilation would not significantly diminish the supply 
of privately rented accommodation. They argued that the transient 
furnished tenants, who represent a large proportion of furnished 
tenants, would move anyway whatever the security of tenure when 
they no longer need the accommodation; it was also leas convin- 
cingty argued that all landlords apart from the owner-occupier 
who lets off not more than half his house are “ commercial ” land- 
lords who would continue in the residential letting business, 
- although some might well switch back to unfurnished lettings, 
which would be socially beneficial. 

The Committee was divided on the probable effects of extension. 
The majority sets out its reasons for believing that extension would 
seriously reduce the supply of rented accommodation. This, it 
argued, would make tt more difficult for low-income famihes, un- 
married mothers, the unemployed, immigrants and young married 
couples to find accommodation. The majority admits that there 
is no “ evidence ”—in the sense of facts based on actual experience 
—that such an extension would reduce the supply, but in its 
judgment, based on personal knowledge of the behaviour of land- 
lords generally in the context of Rent Act controls, it believes it 
would. It foresees, for example, that an extension would mean that 
- Many self-contained flats, now let furnished, would probably be 
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sold on long leases when they fell vacant. Unconverted multi- 
occupied houses might well be converted into boarding houses or 
bed and breakfast hotels, and residential property in redevelopment 
areas might be kept vacant, instead of being let furnished. It gives 
many other examples of the probable effects of extension on the 
supply of accommodation. 

Miss Lyndal Evans, of Camden Borough Council, in a minority 
report,* sets out her reasons for believing that the extension of 
security would not reduce the supply of rented accommodation. 
Her reasoning is less convincing than that of the majority report 
and is mainly based on the view that most of the furnished accom- 
modation affected would continue to be let rather than sold. She 
argues that accommodation in flats in converted houses accounts for 
42 per cent. of all furnished accommodation in Greater London and 
25 per cent. in the stress areas. Badly converted flats are included 
in these figures and could hardly be sold for owner occupation, and 
mortgages would be difficult to obtain to buy even the well-con- 
verted flats included in the figures. She points out that most of the 
remaining furnished accommodation is made up of accommodation 
let as rooms and that under her proposals these are to be excluded 
from full security, but that in any case much of this sort of 
accommodation would not be saleable. 

It is apparent that the validity of the two views of the effect of 
extension on the supply of rented accommodation is not demon- 
strable. As has been pointed out “‘ it is a matter of judgment of 
probabilities.” ’ It can be argued that other more important factors 
than the Rent Acts appear to have affected the supply of accommo- 
dation to let, because even in the hey day of decontrol from 
1957-65, the number of private dwellings for renting fell by nearly 
two million, while the re-imposition of controls did not accelerate 
this decline. There are obviously many reasons for this decline, 
the main one being that with present rates of interest and tax 
reliefs against interest payments, it is more profitable to buy than 
to rent even from a non-profit-making body. As Mr. Douglas- 
Mann * has recently pointed out,’ this factor, together with the 
tax-free capital gains accruing to owner-occupiers from the rapid rise 
in house prices explains the shift of demand towards buying rather 
than renting, whilst for the suppliers the rapid turnover of capital, 
at a time of high interest rates and credit squeezes, makes selling 
more attractive than renting. Mr. Mann argues convincingly that 
the majority based its case against extension on the intentions 
expressed by landlords when interviewed, which ignores the fact 
that most of the existing stock of furnished flats and rooms could 
not be sold or economically used in any way other than by letting. 


€ pp. 228-287 of the 
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If Miss Evans’ minority report advocating that the borderline of 
full protection should fall between the commercial landlord and 
the owner-occupter has been accepted, then it can be argued that 
considerable social justice would be achieved without the price of 
a reduction of accommodation. However, the Government has 
accepted the majority view and the view of The Times that the 
risk of a possible reduction of furnished accommodation in the 
cities as a result of the extension of security, is not worth taking, 
in the light of serious consequences it would entail in housing streas 
areas.’° Instead of extension, therefore, the majority report 
recommends a partial assimilation of the codes governing the two 
types of tenancy by extending the “ fair rent ” formula to furnished 
tenancies, and merging their rent-regulation machinery. 

In Chapter 29 it examimes the anachronisms and difficulties 
arising from the present definition of a “‘ furnished tenancy ” con- 
tained in section 2 (8) of the 1968 Rent Act and suggests a new 
statutory definition ** which simplifies the position, but it does not 
recommend any change in the law as to when a furnished tenancy 
becomes unfurnished again. However, it did recommend that fur- 
nished security be made available to fixed-term furnished tenancies 
for the first time in England and Wales. 

The majority report also made some other very controversial 
recommendations suggesting the reduction of rateable value ceilings 
above which tenants are not protected under the Rent Acts. They 
should be lowered from £400 to £800 in London and from £200 to 
£150 elsewhere. The majority report argued that the tenants who 
would thus be denied security could, if they lived in London, afford 
to buy a house or flat; or if they lived in the provinces do not face 
a real shortage of accommodation. Miss Lyndal Evans is strongly 
against this proposal arguing that though the percentage of pro- 
perty to be affected would be small it would mean that the tenants 
of such properties would lose their security of tenure and it might 
lead to the sale of many of these flats at inflated prices; furthermore, 
the revaluation of rating assessments in 1978 would according to 
Mr. Ashley Bramall (in his evidence to the Committee) have the 
effect of taking many more units of accommodation in the central 
areas of the cities outside the scope of the Rent Acts. The Govern- 
ment seems to have been convinced by these arguments and has 
not accepted the proposed reduction in rateable value limits. 

Even more startling, however, was the recommendation by the 
majority report that newly erected accommodation for letting should 
be taken out of regulation altogether, in the hope that this would 
lead to a massive investment of private capital in new building for 
letting. The minority report seems to have the better of the dis- 
cussion here. It seems unlikely that such a step would reinforce 


10 See The Times, March 8 and 11, 1971. 
1t Aé p. 171. 
12 See The Times, March 11, 1071. 
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the stock of privately rented housing. The inflationary and fiscal 
advantages accruing to owner-occupiers on the one hand, and the 
fact that there are no investment or depreciation allowances for 
any one building to let, on the other, seem to weigh the scales too 
heavily against the rented sector of the market. In any case m 
conditions of local housing shortage some protection has been seen 
to be indispensable and this proposal would deprive tenants of 
new accommodation of protection as to the level of rents or notice 
to quit. It might also undermine the effectiveness of the Rent Acts 
in their application to existing dwellings. 

The other recommendations of the Committee relating to the 
problems of harasament and illegal eviction, especially in housing 
stress areas, are less controversial and have been warmly welcomed, 
though legislation to implement them will not be possible in this 
session of Parament. The Committee recommends that the penal- 
ties for the offences of harassment and illegal eviction should be 
increased, so that the maximum fine on first conviction should rise 
from £100 to £400. The maximum fine for subsequent convictions 
should be increased to £750, and the maximum imprisonment for a 
second or subsequent conviction should be increased to twelve 
months. The report also refers to evidence of “‘ horrifying stories ”’ 
of tenants harassing landlords presented by the Citizens Advice 
Bureau and suggests that it should be an offence for anyone to harass 
the Jandlord of any premises to make him refrain from pursuing any 
rights or remedies in respect of the premises. 

The problems of housing stress areas with grave shortages of 
accommodation receive special attention. In such areas local 
authorities should have special duties and new powers, and should 
set up housing aid centres and appoint “‘ harassment ”’ or ** tenancy 
relations officers’? to investigate complaints, conciliate between 
landlord and tenant, and collect evidence for court cases. In these 
areas, therefore, local authorities should undertake a more active 
role in enforcing the provisions of the Rent Acts and the majority 
report recommends a framework of new powers and duties to 
enable them to do so. They would have the duties of informing 
landlords and tenants alike on matters relating to the Rent Acts 
and enforcing the provisions of Part II of the Rent Act 1965 with 
respect to harassment and illegal eviction. To enable them to carry 
out these duties they would have, first, power to require landlords 
and tenants of dwellings within the prescribed categories to furnish 
to the local authority particulars of tenancies and of any changes— 
non-compliance being an offence; secondly, power to serve a notice 
on such landlords requiring them to register within twenty-eight 
days a rent for the dwelling; thirdly, power to call for and inspect 
rentbooks; and lastly, power to take over the management of a 
house for a period where a landlord persistently charged more than 
the registered rent or resorted to harassment or acts or threats of 
unlawful eviction. 
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Finally, the Committee was in no doubt that controlled rents 
ought to be converted into regulated rents. There are still almost 
one-and-a-half million controlled tenancies in Great Britain, in which 
the rent must not exceed twice the gross value determined in the rat- 
ing revaluation before last. This situation has encouraged the decay 
of a large amount of housing stock and has caused much injustice 
to landlords, many of whom are themselves poor and elderly. The 
recent decision by the Government to introduce publicly provided 
rebates for needy tenants of private landlords makes it socially 
practicable to bring controlled tenancies under the “ fair rent”? 
provisions. 

The Report, therefore, has caused controversy commensurate 
with its importance and the gravity of the housing problem. Com- 
ment from persons working in this area has generally been adverse: 
for example, Mr. Willis, the director of Shelter, the national cam- 
paign for the homeless, labelled half the Committee recommendations 
as “‘ three years out of date’? and the other half as a ** generally 
retrograde measure which will do nothing to Improve the lot of 
furnished tenants.” > Mr. George Clark ™ said that if the broad 
recommendations of the Committee were accepted “ it will spell 
the end of fair rent and regulation as laid down in the 1965 Rent 
Act,” while the general level of rents would rise appreciably. 
Certainly the sugggestion to “ unfreeze ” all rents covered by the 
Rent Acts which have not been registered on application to the 
rent officer might have this effect and would be a grave blow to all 
hopes of obtaining a rational and unified system of “‘ fair rents.” It 
remains to be seen which of the detailed recommendations of the 
Report will be implemented in the next session of Parliament." 


J. E. TRICE. 


COMPENSATION FOR THE INJURED 


Tue Report of the Committee set up by the Society of Conservative 
Lawyers, entitled Compensation for the Injured, deserves notice in 
the pages of this Review if only because it indicates the direction in 
which professional opinion seems to be moving. 

Unfortunately the Report has suffered somewhat through evident 
delays in publication. In particular the Committee's sketchy survey 
of overseas developments has been overtaken by events. Their 
prophecy that the New Zealand Woodhouse Report is unlikely to be 


13 Bee The Western Mail, March 8, 1971. 

14 The Seoretary of West London's Notting Hill Housing Service. 

1s Mr. Amery proposes doing es much as possible to im t the less contro- 
versia] recommendations referring to harasament b Inistrattve action and 
by consultation with local authority baders. He fas met the leaders 
of the Inner London boroughs. See The Timas, March 11, 1871. It should be 
noted, perbape, thet Part I of the Rent Act 1968 provides for Limited conversion 
of controlled to tenancies. See also Regulated Tenancies (Conversion 
from Contro} Order 1971, S.I. 1971 No. 870. 
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implemented has gone the way of most prophecies,’ and their dis- 
cussion of American developments has been overtaken by the 
enactment in Massachusetts of a version of the Keeton-O’Connell 
scheme. 

The Committee states that it decided to pursue two main lines of 
inquiry, viz. (1) the establishment of a “ liability without fault 
system ” and abolition of the present system, and (2) assuming 
retention of the “ fault’ system, what improvements could be 
made. It concluded that there was no case for the establishment of 
a “liability without fault system ” but recommended a number 
of minor changes in the present law. 

An unreserved welcome can be given to two principal aspects 
of the Report. First, the recognition (long overdue) that Britain’s 
social security system already represents a limited non-fault com- 
pensation system which provides a substantial degree of protection 
for income losses, at least for persons earning about the national 
average wage; and, secondly, the complete rejection of the case for 
tort-type non-fault lability for accidental injuries. The reasons 
for rejecting such a non-fault system were principally two. First, 
the cost involved would be considerable. Even if the scheme were 
confined to road accidents the cost (as estimated by a committee of 
insurers) would be between £70 and £110 million a year. And, 
secondly, the Committee concluded that there was no case in 
equity for such a scheme. The reasons for this are interesting. 
The Committee concentrated principally on a possible scheme con- 
fined to road accident victims (on the ground that a wider scheme 
would be prohibitively expensive) and thought that, so confined, 
the scheme would be inequitable as between different classes of 
accident victim.? But they were also much influenced by another 
argument, viz. that to give damages to those road victims who at 
present receive none would be in large measure to compensate those 
who are to blame for their own injuries. Not surprisingly, from a 
Committee of Conservative Lawyers, strong views were expressed 
about a no-fault scheme which gave damages to the drunken driver 
without regard to his own fault. 

I, for one, wholeheartedly concur with this Committee in rejecting 
the case for an expansion of tort-type liability on a no-fault basis. 
But I believe the reasoning of the Committee is unsatisfactory and 
this is a point of considerable practical importance. The Com- 
mittee’s belief that those who do not receive tort damages in road 
accidents are less meritorious than those who do enabled them to 
reject a no-fault tort-type scheme without having to consider the 


1 Following an all Select Committees Report late in 1970 (which upholds 
the mam features the Woodhouse Report though recommending many 
departures in detail) the Government announced their intention of introducing 
legislation in 1971. The Bull is awaited now (April 1971). 

2 The Committee seemed wholly oblivious of the fect that their arguments on 
this score go a tong way to condemn the present system. 
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merits of the existing system. Tactically this was no doubt an 
astute move in that the Committee was thus able to perform the 
remarkable feat of discussing Compensation for the Injured without 
considering the many grave deficiencies of tort law as a means of 
providing such compensation. But the whole of this approach de- 
pends on the soundness of the premise that those who get no 
damages are less meritorious than those who do. It is emphasised 
at the outset of the Report that ‘‘ the bulk of compensation paid 
under a compensation without fault scheme, over and above that 
paid under the present system, would go to those people who, 
through their own negligence, caused the accident which resulted 
in their own injuries ”? (p. 76). Later the point is put even more 
strongly: ““ it would be wholly wrong to create a system the object 
of which is solely to compensate people who have suffered injuries 
entirely through their own fault, or to replace that proportion of 
compensation lost because a person was partly to blame ” (p. 108, 
my italics). 

To do them justice, the Committee recognised that some 
accident victims at present get no damages because they have 
been injured in a “ pure accident ’”? due to no one’s fault; and 
they were consistent in therefore proposing that Habibty should 
extend to such cases, ¢.g. of accidents caused by sudden vehicle 
defect, illness or other unforeseeable events. They also proposed 
that children under fourteen should get damages without the need to 
prove fault on the ground that they should not be regarded as “ at 
fault ? themselves. 

Nevertheless, in my opinon, the major premise on which these 
conclusions are based is largely unsound. It is, of course, true that 
damages irrecoverable because of contributory negligence are 
attributable (in some sense) to the “ fault ” of the victim. It is 
also true that many other victims fail to recover damages because 
they are wholly to blame for their injuries. But the argument that 
all those who do not recover are less meritorious as a class than those 
who do recover fails to take account of the following factors. 

1. In fatal cases it is hard to see that the widow and children of 
a neghgent victim are less meritorious than the widow and children 
of a blameless victim; and even in non-fatal cases—at least where 
there is serious injJury—the victim’s family is likely to be as much 

affected as he himself. 
2. There are a significant number of cases where the victim is 
free from blame but fails to recover because (a) there is insufficient 
evidence to establish neghgence on the part of a defendant, or (b) 
the accident was caused by some person or conduct not covered by 
insurance such as a pedestrian, a cyclist, or an animal on the road. 

8. The degree of negligence of a victim who fails to recover may 
be no greater and may be less than that of a victim who obtains 
partial recovery. For mstance, A and B are both driving negli- 
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gently; A’s car runs off the road and collides with a telegraph pok, 
while B’s car collides with another car driven negligently by C. A 
obtains no damages; B gets some damages. B may, of course, be 
much more negligent than A, and the result is still the same. 

4. The Committee’s recommendation that a defendant should be 
Hable irrespective of sudden vehicle failure, or illness, etc., raises 
an additional point. Why is a victim injured by an accident so 
caused more meritorious than a victim injured by his own sudden 
vehicle failure, illness, ete. ? 

5. In any event, the Committee’s view, plausible in connection 
with road accidents, is hopelessly unreal over the whole field of 
accidental injury. It seems very probable that the number of road 
accident victims who are at least partly to blame for their injuries 
and yet obtain some recovery today is greatly outnumbered by other 
accident victims who are wholly free from blame, and yet obtain 
no damages at all. 

All this, of course, assumes the soundness of the Committee’s 
value judgment that an accident victim who is “f to blame ”’ for 
his injuries should not be compensated. If the Committee merely 
intended by this value judgment to assert that such victims should 
not receive substantial damages over and above other forms of 
compensation, I would agree with their view. But if they intended 
to assert that such victims should never receive compensation m 
any form I would not—and I also doubt if public opinion would. So 
much discussion has centred round the ‘* drunken driver ” or the 
‘ fleeing felon ” * as a victim that I think it is worth making a few 
comments. 

First, I assume that if the victim is killed nobody would advocate 
that his dependants should be left to starve; secondly, that if he 
is injured, nobody would advocate that he should be deprived of 
medical attention if he cannot afford to pay for it; thirdly, that 
equally nobody would advocate that he himself should be left to 
starve if he has no other source of income for subsistence; fourthly, 
if the victim is injured in an accident partly caused by the negli- 
gence of another driver, he will, even today, obtain damages; 
fifthly, it must be remembered that he will be subject to the 
sanctions of the criminal law. I believe, therefore, that the real 
issue, in dealing with ‘‘ drunken driver ’’ and “ fleeing felon ” 
accident victims, is not whether they should be compensated at 
all, but whether they should be compensated less generously than 
other accident victims. 

Even the answer to this question is not an easy one, because 
so much depends on the method of compensation m question. For 
instance, if the victim has paid insurance premiums against the 
contingency which has occurred, is there any reason why he should 


2 A pereon who figures i apen in American literature. It sounds somewhat 
less emotive to talk of a ‘' fleeing arresteble offender.’ 
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not be entitled to have the normal benefits? * I agree that there 
is very little reason why such an accident victim should receive 
tort damages, but as I have already pointed out, he may dò so 
even today. 

But more important than these somewhat emotive cases are 
those in which the accident victim was simply the “ cause” of 
his own injuries, perhaps through negligence, or perhaps through 
taking risks which are generally acceptable (e.g. in playing sports). 
I do not believe that the kind of conduct which is legally termed 
“ negligence ” is in most cages so heinous that the victim ought to 
be severely penalised in terms of compensation. Negligence is 
rarely a serious moral crime, and where it is, it usually constitutes 
a legal crime for which the law already provides punishment. If a 
man is seriously injured in a road accident through a moment’s 
thoughtlesmess is it really just that—perhaps for years, perhaps for 
the rest of his lfe—he (and his family) should be reduced to 
penury ? 

I raise these issues not because I disagree with the Committee’s 
recommendations against an expansion of tort-type lability. I raise 
them because they are just as relevant to the continuation of the 
existing stem. As I have already said, the Committee skil- 
fully avoided dealing with this question altogether. Having decided 
against expansion of tort lability, they did not consider whether 
their arguments on this score are not equally relevant in evaluating 
the desirability of retaining the existing structure of tort law. 
Inevitably this means that the Report stops short just at the point 
at which the most critical question arises. This is, of course, 
whether there is not an overwhelming case for abolishing tort 
lability for personal injuries altogether and using the money saved 
thereby to improve the social security system. 

P. S. Atryan. 


REPARATION BY THE OFFENDER 


Pena philosophers have given little attention in recent times to the 
relationship of the offender and his victim. The offender is seen to 
act against the Queen’s peace, and # is society which responds with 
punitive or rehabilitative measures which seldom involve the victim 
in any way. Some have argued that this should be changed. So, 
the Home Office author of Penal Practice tn a Changing Society 
wrote, in a much quoted passage: ‘‘ It may well be that our 
penal system would not only provide a more effective deterrent to 
crime, but would also find a greater moral value, if the concept of 
personal reparation to the victim were added.” ! In similar vein, 


4 Would anybody argue that a person should not be allowed to recover under 
(say) a comprehensive motor imsurance icy, or » household fire policy, 
because the loss was caused by his own negligence? 

1 Cmnd. 645 (1950) para. 25, quoted in part in Reparation by ths Offender, 
para. 9. 
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an anonymous serving prisoner wrote to the Royal Commission on 
the Penal System arguing that restitution to the injured or defrauded 
party was the positive side to punishment.” 

This sort of argument will not really bear close exammation. 
It would be legitimate to speak of the “ moral value ” of reconcilia- 
tion and forgiveness; but those terms assume some continuing 
relationship between the parties which is seldom found, at least m 
property offences. The argument based on deterrence is even more 
flimsy, and quite unsubstantiated. 

Perhaps all this explains the difficulty which seems to have been 
experienced by the Advisory Council on the Penal System in its 
latest report, Reparation by the Offender,’ in identifying the 
theoretical basis of reparation. Possible views are briefly set out, 
and the general question is postponed to the end of the report, 
where it is neatly avoided by saying that it would “‘ confuse the 
issue ” to assess the relative importance of the various possible aims 
of reparation. The Council sets forward its own statement of 
principles entirely in terms of what is practicable and what imprac- 
ticable.* It is true that penal theory is dangerous if it loses sight 
of practical considerations; but an absence of theory is no less 
dangerous and unsatisfactory. 

The report does refer to some other considerations. One is 
‘© concer for the victim,” the starting-point for the existing Crim- 
inal Injuries Compensation Scheme.‘ Another is the wish that the 
offender should not enjoy the fruits of his crime, an argument which 
has more application in the cases of theft and deception than in 
those of damage to persons or property. 

With all respect, there is a much more obvious position from 
which to begin. If A wrongfully does damage to B, B should be 
enabled to recover compensation. He may invoke the civil law, but 
if A is to be caught up in the criminal process it is reasonable, 
expedient and economical for B’s claim to be dealt with at the same 
time. In French criminal procedure, for example, the victim 
appears asa party to the proceedings, the partie civile," and without 
necessarily following a foreign procedural model we should seek to 
give the English victim the same advantages. 

The conclusions of the Advisory Council go a little way towards 
this. It accepts that the compensation function can properly be 


3 Mr. W.,” Written Boidencs, vol. IV, p. 110. 

3 H.M.8.0 , 1970. The report was prepared by a sub-committee which was 
reduced by tho passage of time to two members, Widgery L.J. and Mr. W.H. 
Griffiths, Q.0. 

4 Para. 10. The reader is referred to Chap. 9; clearly Chap. 10 was meant. 

5 Paras. 188-187. 

6 Seq McOlean and Wood, Criminal Justios and the Treatment of Offenders, 
pp. 903-804 and literature there cited. 

T Gee Merle and Vitu, Troit de Droit Oriminel, pp. 1102 et seq. The Council 
makes one reference to the continental procedure, relerring bleakly to ‘the 
prodigious complicetion and expense "' its adoption would en (para. 78). 
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exercised by the criminal courts," but sets out disappointingly 
restrictive principles governing its exercise. 

** The courts should, we think, consider ordering compen- 
swtion in respect of the direct consequences of an offence result- 
ing in an appreciable loss to the victim, save where: 

(i) enforcement appears impracticable in view of the 

offender’s means; or 

(i) a need to resolve difficult issues of hability or quantum 

make [sic] the civil courts a more appropriate forum 
for the ordering of com tion; or 


(ii) reparation would ict with the sentence for the 
Offence, ¢.g. where the offence ires a custodial 
sentence which is incompatible with a compensation 
order.” * 


Some of these principles are in sharp contrast with the views of 
the Court of Appeal, Criminal Division, expressed a few weeks 
after the publication of the report, but without any direct reference 
being made to it. In R. v. Ironfield,™* the appellant was ordered 
to pay £140 compensation to a Mrs. Tulip, the victim of one of his 
burglaries. His counsel argued that it was wrong in principle to 
make a compensation order where the offender had no means, 
especially where a custodial sentence was passed. Lord Parker C.J. 
rejected this argument, and also rejected a suggested analogy 
between compensation and fines. 

“* If a man takes someone else’s property or goods, he is Hable 
m law to make restitution, or pay compensation even if no 


There was no reason to interfere with the compensation order. 

This robust approach flatly contradicts the views of the Advisory 
Council. The Council’s report stresses repeatedly that criminal 
courts must always have regard to the offender’s means: “ they 

| cannot order compensation on the basis of what the victim appears 
to be legally entitled to, irrespective of the prospects of enforcing 
it.” 71 The Council seems to have in mind the problems which 
arise over unpaid fines; even when payment is by instalments, 
arrears can accumulate so that the offender may be tempted to 
commit fresh offences to pay off his fines, and imprisonment in 
default is thoroughly unsatisfactory. These problems are very real, 
even if, as the Council tentatively recommends, compensation orders 
are given priority over all other sums adjudged payable on convic- 
3 Para. 9. ® Para. 187. 
1% [1971] 1 All E.R. Qn. 11 Pare. 28; see also paras. 13, 29. and 81-64. 
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tion 1; but it seems a strong thing to deny the victim what amounts 
to a judgment in his favour because of difficulties in (immediate) 
enforcement. 

In R. v. Ironfield, the appellant had received a custodial sen- 
tence, of four years’ imprisonment. The Court of Appeal was 
clearly of opinion that this was no bar to the making of a compen- 
sation order. The Advisory Council’s approach is that a compen- 
sation order and a custodial sentence are generally incompatible, 
unless the sentence is very short or the offender has considerable 
assots 3; neither circumstance seems to have existed in Ironfield’s 
case, for his sentence was a long one and his burglaries did not 
involve very large sums. 

One of the Council’s main anxieties is as to the assessment of 
compensation. The criminal courts are seen as being ill-equipped 
to deal with difficult matters of Hability or quantum. Examples 
given include questions of provocation and contributory negligence; 
of causation and remoteness—and the Council suggests that compen- 
sation should only be given for the “ direct consequences ”’ of an 
offence 4; and of making accurate assessments of the gravity of 
personal injuries.1* The Council proposes that compensation should 
only be ordered where liability and quantum are reasonably clear; 
in other cases, the victim should be left to his civil remedies.** 
Various proposals for involving the civil courts or other agencies 
are discussed but rejected 1"; any compensation paid would of 
course be taken into account in later civil actions or in connection 
with any application to the Criminal Injuries Compensation Board. 

It must be said that the Council’s approach is ultra-cautious. 
The difficulties which exist seem to have weighed very heavily, and 
the limitations suggested are so strongly emphasised in the Report 
that the positive proposals are almost overshadowed. These include 
the enactment of a comprehensive statutory code on compensation 
and restitution, the very existence of which would encourage the 
making of orders by the courts. The code would include power to 
order compensation for personal injury and for loss of or damage to 
property; the power would be extended to cover offences taken into 
consideration, but not to road traffic offences. The victim would 
not have to make special application for a compensation order. 
Many of the confusing and anomalous restrictions in the existing 
provisions would be swept away.” 

12 See paras, 18, 181. 
13 Para, 194, Chap. 8 reexamines the old question of prison earnings as & 


possible source of funds for making reperation, with the usual pessimistic 
conclusi 14 Para. 59. 


sions. 

15 Para. 27. The lest point is of course e r in the civil courts; see 
e g. Mulholland Y. tteche [1071] 1 All E.R. 307 (H.L.) where there was 
a dramatio change in the plaintiff's condition between the trial and the hearing 
of an appeal. 

16 Para. 82. 17 Paras 92, 50, 88. 

18 e.g. the restriction of s. 11 (2) of the Criminal Tnstios Act 1948 to offenders 
discharged or put on probation; the need for an application by the victim 
under s. 4 of Forfeiture Act 1870. 
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The Council has not adopted the Law Commiasion’s practice of 
including a draft Bill m its report. This means that some important 
matters are left in an unsettled state. In particular, the Council 
is. anxious that the power to order compensation should be avail- 
able “in respect of what might be termed ‘ common law ’ offences 
and not regulatory offences.” ** This last phrase also includes any 
offence of negligence and some of recklessness; the Council refers to 
manslaughter as an example, but as it had already recommended 
that compensation should not be ordered when the victim had 
died *° the reference is obscure. The basis for the Council’s view is 
that regulatory offences are of such a character that they do not 
justify compensation being ordered “ so long as compensation 
remains an integral part of sentencing,” and this raises once again 
the conflict with the opinions of the Court of Appeal in R. v. 
Ironfield. 

The one section of the Report which escapes this basic uncer- 
tainty is that dealing with the Lew Society’s proposals for the use 
of modified forms of bankruptcy proceedings. The Law Society 
submitted two memoranda on this matter to the Royal Commission 
on the Penal System in 1965 and 1966. After a careful and valuable 
review of this proposal, the Council suggests a limited experiment 
applying bankruptcy proceedings in some cases of property offences 
where the minimum loss to the victim was £15,000, and where there 
were good chances of substantial recovery from the offender’s assets. 
The proposed experiment is a limited one partly because of man- 
power shortages within the bankruptcy service and partly because 
of the large number of technical matters which could give rise to 
difficulties. Examples are the question of priorities where the 
victim of an offence is a creditor, and the problem of preventing a 
** salting-away ° of assets before conviction. This experiment is to 
be welcomed. On any view of reparation, those cases involving 
large sums of money garnered by the professional criminal do 
require a thorough investigation which only the bankruptcy service 
can handle; but it seems unlikely that “ criminal bankruptcy ” will 
ever occupy any very large place in the system of compensation. 

The Advisory Council was asked to consider how personal repara- 
tion by the offender could be given a more prominent place in the 
penal system. It has discharged that task, working out in detail 
Improvements in the use of compensation orders as part of the 
sentencing function of the courts. Sadly, the report reveals that 
this was too limited a task, for the whole question of the machinery 
for compensating victims of crimes is in need of review. Criminal 
courts, civil courts, state boards, may all have a place; the 
relationship between them requires more examination. 

J. D. McCiean. 


19 Pare. 61. 
2¢ Para. 51, 
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‘6 A TECHNICAL AND Tricky MATTER ” * 


Tue short point in Irani Finance Ltd, v. Singh * was whether legal 
and beneficial joint tenants of land have any “ land or interest in 
land ”? over which a charging order can be made. The Court of 
Appeal’s negative answer is open to three major criticiams. First, 
it removes an effective method of enforcing judgment debts against 
land if rt happens to be in joint ownership.* Secondly, the ratio of 
the case (t.e. that the Administration of Justice Act 1965 did not 
use sufficiently clear language to show that a major change in the 
law was envisaged) demonstrates the inadequacy of the courts’ 
techniques of statutory interpretation.‘ Thirdly, the decision 
increases the already considerable confusion as to the nature of 
concurrent owners’ interests. This note is concerned solely with 
this third criticism. 

The problem arises because, since 1925, the only * way in which 
land may be jointly owned is through the medium of the trust for 
sale: until sale, the beneficiaries clearly have an interest in the fund, 
but is it in the Jand itself, or only in the proceeds of saler It is not 
surprising that the courts should have given different answers to this 
question,* since ‘‘ interest ” is an inherently imprecise term. Thus, 


1 Per Danckwerts L.J. in Barclays Bank Lid. v. Moore Di 1 W.L.B. 1201, 
12906; 119867] 8 All E.R. 84, 87, referring to tho of debt enforcement. 

1971] Oh. 59 (Buckley J., and C.A), noted (1970) 84 Oonv.(m.g.) 49. 

© appropriate procedure would seem to be to y for the appointment 
of a receiver by wey of rei execution: see H 's Laws of England 
(8rd ed.), Vol. 16, pp. 104 et seg. This remedy has httle used: an 
average of ons application per annum wes made in the ten years to Jul P 
1966: see of the Committee on the Enforcement of Judgment 
Cmnd. 9909 , Table 18, of. aaa ee aane as ea 
charging orders, , paras, "BES ot s are Par Although such an 
Go Lid. v prevents the fund bemg the beneficiary tae l Bedding 

Ltd, v. Holland [1007] 2 Ch. Tae dose AA aes receiver & 
interested ” within the ing of s. 80 of the Lew of 
oar oe E ee reps Stevens v. Hutchinson 
[1958] Ch. 299. A receiver appoi a judgment creditor has puey 
rights; contrast the ae in bankru Re So 
] Oh. 678. Farrand (1960) 1 J. 875 and Palley ( ) 90 N.L.L.Q. 

189, 184 do not draw this distinctio 
4 Beo (1968) 119 New L.J. 1158, 1157 (Oretney). 
Save in a few cases where the Bettled Land Act 1025 a SR ea: soo M and 
Wade, Ard ed. Py edie Ossie Te kee blems see: 

92 Oan.Bar Rev. 520 (Le ); [1085] O.LT (loss) 20 Cony.(w.8.) 1 


(Kiralty). 

Bee 6.g., Edwards v. Hall [1949] 1 All E.R. 852 (sale by tenants in common 

of icultural land to one of their number who thus became absolutely 
ed) held: a salo of personalty end not an agricultura} holding, but note 

per Lord Goddard OJ. at p. D: "There was nothing to prevent their 

selling their interest in land—which is different from selling the land. . .’’; 

of. Parker v. Rosenber ag ecat, 1 K.B. 871. In Re Fuller's Contract [1988] 
. 632 (not ced in present case) the argument that a partner (whose 
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in the present case, the courts conceded that “‘ in a non-technical use 
of language ”’' or “ in an appropriate context ’’ * the joint owner 
could accurately be said to have an “ interest in land.” Similar 
problems arise in describing the rights of a beneficiary under a dis- 
cretionary trust: “fin a certain sense’? he may be said to have 
an °* interest ’? in the fund, which is thus more than a mere spes, 
even although it lacks the necessary quality of definable extent to 
bring it within the meaning of an “‘ interest ” as used in a taxing 
statute.” Again, a beneficiary of an estate in course of administra- 
tion may be said “in a general or popular sense ” 1° to have an 
interest in the assets, sufficient to enable him in some circumstances 
to make a specific bequest thereof,'! yet in another sense he has no 
“* interest ’? in any particular asset.1* In truth, “ the wide spec- 
trum that [the word interest] covers makes tt all the more neces- 
sary, if precise conclusions are to be founded on its use, to place 
It m a setting.” 4 

A beneficiary under a trust for sale of land can be said to have 
an interest in the land itself at least in the following ways. (1) He 
may, with the concurrence of the other beneficiaries, compel the 
transfer of the land to himself..* (2) If the trust is imposed by law, 
he has a right to be consuked by the trustees as to the exercise of 
their powers over the land; they are obliged to give effect to the 
beneficiaries’ wishes.’* (8) Even if some of the trustees wish to 
execute the trust (rather than use their power to postpone sale) the 
court may refuse to permit this (contrary to the general principle 
that even a minority may compel the execution of an imperative 
obligation **) if some particular purpose for which the land was 
acquired still subsists, or it would be inequitable to do so.!" (4) For 
purposes of construction, although a devise of “all my freehold 


interest in the partnership property was thus held under a trust for wale) 
could not say he hed “an interest’’ in any specific land was expressly 
coted 


re] i 
T Per Buckley J. [1971] Gh. &9. 
8 Per Cross L.J. at Ch. 79. 
o Garinde v. I.R-O. [1968] A.C. 558, per Lord Wilberforce at 618. 

(P 


10 Comr. of Pram Duties (Queensland) v. Itvingston [1968] AG. 604, 716 


11 Re Leagh’s Wil Trusts ] Ch. 277; see 0) 86 L.Q.R. 90 (P.V.B.). 

12 Jomr. of Stamp Dates ensland) v. Lavingston (supra); Sudeley v. Ait.- 
Gen, Saat A-O. 11; of. Baker v. Iraha Shas [1927] A.C, 844, 

13 Ga v. I-R.C. (sepra), per Lord Wilberforce at p. 617. 


14 Saunders V. Vautier (1841) 4 Beav. 115; of. the trustees’ power to iti 
land held on trust for tenants m common: s. 2 (3) of the Law of 
Act 1925. 

18 Law of Property Act 1925, s. 96 (8), which lies only to trusts imposed 
statute: Law of Property Amendment Act , Bched, It could be 
that this shows legislative recognition of the need to distinguish between 
cases where the trust for sale should be regarded as machinery, on the one 
hand, and those where it has been expressly chosen, when its logical conse- 
quences may be implemented. 

16 na Mayo [1043] Ch. 802; of. Re 90 Thornhill Rd., Tolworth Surrey [1970] 

261. 


11 Re Buchanan-Wollaston’s Conveyance [1999] Ch. 788; Re Hyde's Conveyance 
(1952) noted m 102 L J. 587; Bedson Y. Bedson [1968] 2 QB. 666; Rawlings 
v. Rawlings [1064] P. 398. 
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and copyhold land ” is inapt to carry an interest under a trust for 
sale ** yet a gift of a ‘‘ share and interest ’? in land has been held 
to suffice.'* 

Tt is thus chimerical to suppose that a single ‘‘ correct ’’ answer 
can be given to the problem whether the beneficiary’s interest is or 
is not an ‘‘ interest in land ”: im some ways tt is, in others it is not. 
It is submitted that the right approach is therefore to ask for what 
purposes the land has been subjected to the trust, and what is the 
policy of the legislation under which the question arises. 

The realistic process of considering the purpose of the settlement 
is well illustrated by the three cases 7* in which the Court of Appeal 
has held that a person jointly interested in a dwelling-house had a 
right to possession (or at least a right not to be ousted from pos- 
session). It is quite clear that an equitable beneficiary had no such 
right prior to 1926,7! when it was a matter of choice 7 whether to 
interpose a trust between the legal estate and the beneficiaries. It 
is incredible to suppose that the legislature could, in pursuance of its 
aim of simplifying conveyancing, have intended to deprive all exist- 
ing owners of undivided shares in land of their right to possession, 
leaving this to the discretion of a trustee (perhaps even the Public 
Trustee *). If the clear intention is that a dwelling-house should 
be occupied by the joint purchasers it is absurd to deny them, 
because of conveyancing machinery, any sufficient interest in the 
house: Bull v. Bull *; if, on the other hand, there is an express 
trust for sale (not created on the purchase of the property), and it is 
clear that the intention was that the property be sold and the 
proceeds divided, it is equally absurd to claim that any single 
beneficiary is entitled to frustrate this object by retaining possession 
as against the trustee: Barclay v. Barclay.” 


18 Re Kempthorne [1980] 1 Ch. 288. 

19 Re Newman [1980] 2 Ch. 400, see particularly per Farwell J. at p. 414; 
and see also Re Warren [1998] Gh. $8. 

20 Bull v. Bull [1955] 1 Q.B. 284; Cook v. Cook [1962] P. 985; Grass v. 
Gurass [1970] P. 1L Bull v. Ball was a controversial decision: see 19 Conv. 
(w.8.) 146 (Crane); (1970) 84 Oony.(m.s.) 34 (Crane); (1955) 18 M.L.B. 808 
(Latham); tbid. 408 (Grey); (1056) 19 M.L.R. 812 (Forrest); [1955] O.L.J. 
156. The view that en equitable beneficiary might be held ‘‘ entitled to 
ocoupy @ dwelling-house by virtue of any estate or interest .. ."’ (Matnmonial 
Homes Act 1967, s. 1) led the Law J AE ex abundants cautela, to 
recommend an amendment of the Act: Matrimomel Proceedings and ee 
Act 1970, s. 88; Law Com. No, 25, para. 59. and explanatory note to 
cl. 28. 

21 Re Wythes [1898] 2 Ch. 874; Re Nowom [1904] 2 Ch. 907; Re Bagot [1804] 
1 Ch. 177; Re Hari of Stamford and Warrington [1933] Ch. 162. 

22 There is evidence in the old cases that the intention of the settlor was of 
paramount importance in determining whether the benefici be allowed 
into possession ar not: thus in Tidd v. Lister (1820) 5 Madd. Sir J. Leach 
Y.-C. pointed out that the nature of the property (¢.g., a» family residence) 
might indicate that the beneficary not be exchided. 

H Law of Property Act 1928, Sched. 1, Pt. IV, paras. 1 (8), 1 (4). 

H Bee note 20, supra. 

35 [1970] 2 Q.B. 677, noted (1970) B4 Conv. (m.s.) 844. 
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This is a more attractive approach than simply to ask the 
abstract question whether the beneficiaries have an interest in 
the land itself. Unfortunately it did not attract the division of the 
Court of Appeal which decided Irani Finance Ltd. v. Stngh. In 
their view Bull v. Bull was to be treated as a case where the bene- 
ficiary was in possession by virtue of an arrangement, thus necessi- 
tating her consent to a sale with vacant possession, and involving 
the necessity of an application to the court under section 80 of the 
Law of Property Act 1925 ** if it could not be obtained; further, 
Barclay v. Barclay could have been decided on the basis that, since 
the estate was unadmmistered, no beneficiary had any interest in 
any specific asset. With respect, this is unconvincing.”" The trustee 
for sale in Bull v. Bull did not refuse to sell, nor to exercise any of 
the powers conferred by section 28 or section 20 of the Act. 
“ Requisite consent ’? must refer to a consent required by the trust 
instrument ** for the exercise of these powers; the mother’s consent 
was not so needed since (even against a purchaser with notice) her 
rights would have been overreached on sale,?* assuming that a second 
trustee was appointed. 

Reference may also be made to the policy of the legislation. 
Thus where the question is whether a charge over the proceeds of 
sale of land is a sufficient interest in land °° to necessitate registra- 
tion under the provisions of the Land Charges Act 1925, # is 
relevant that the policy of the legislature in 1925 was evidently 
that purchasers of such interests and those entitled to them were 
adequately protected by the overreaching provisions.’ But it does 
not follow that because a person is not entitled to register a land 
charge to protect an interest his creditors should be debarred from 
obtaining an effective remedy against it.** Again, it could be 
argued °’ that for the purposes of section 40, Law of Property Act 
1925 (necessitating written evidence of a contract) it is sensible to 
treat an interest under a trust for sale of land as an interest in land, 
given the need to ensure clear evidence as to contracts which will 
or may lead to a transfer of land. 

Such tests are by definition imperfect, imprecise and uncertain; 


zo ‘‘ Tf the trustees for sale refuse to sell or to exercise any of the powers con- 
ferred by either of the last two sections, or any uisi consent cannot be 
obtained, any person interested may apply to the 

21 It is also not the ground n the cases were “decided. 

28 Cf. s. 26 of the Law of perty Act 1925. 

20 5. 27 of the Law of Property Act 1025. 

20 Reference to the statutory definitions is in general , although much 
relied on: Stevens v. Hutchinson [1058] Ch. 200, although the Land Oh 
Act is often clearer in this rd: Geor v. Edward Wolfe 4 Oo. Lid. 
[1965] Ch. 487; Taylor v. Taylor [1968] 1 W.L.R. 878; Thomas v. Rose 
[1968] 1 W.L R. 1797, 

31 Georgiades v. Hdward Wolfe & Co. Ltd. (supra). 

32 Cf. Taylor v. Taylor (supra). 

33 Cooper v Critchley [1055] Ch. 481, criticised in Farrand, Contract and 
al F p. 28, see also (1955) 71 L.Q.R 177 (R.E.M.), and (1055) 99 
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legislation is needed to clarify how far the doctrme of conversion 
is to be applied to interests under trusts for sale particularly in 
relation to the matrimonial home. But until such legislation is 
passed, it is submitted that the courts should seek to answer such 
questions in the way here suggested, rather than engaging in arid 
exercises in legalistic semantics. 

STEPHEN CRETNEY. 


A WELTER or AUTHORITY 


Hannam v. Bradford C.C., a decision of the Court of Appeal, 
raised the question of the validity of a decision taken by a tribunal, 
members of which were alleged to be biased on a ground other 
than financial interest. What must the aggrieved person prove 
before such a decision may be set aside? A real lkelihood of bias, 
a reasonable suspicion of bias, or one of the many variants of these 
tests to be found in the reportsr The present state of the law was 
succinctly described by Widgery L.J. as a “‘ somewhat confusing 
welter of authority ” ? to which the learned Lord Justice refused 
to add—a self-denying ordinance not followed by his brothers, 
Sachs and Cross L.JJ. Does this confusing welter indicate a genuine 
difference of opinion on the correct test to apply or simply the 
existence of a confusing variety of ways of describing one test? 
That the latter may be true is suggested by the hesitancy with 
which de Smith suggests that the real Hkelihood and reasonable 
suspicion tests are inconsistem,’ a view echoed by all the members 
of the court in Hannam’s case. However, some judges clearly 
regard the various formulations of the onus lymg on the applicant 
as embodying different tests producing different results. Such was 
the view, for example, of Edmund Davies L.J. in Metropolitan 
Properties v. Lannon * relying on remarks of Devlin L.J. in R. v. 
Barnsley Licensing Justices.’ The Court of Appeal in the latter 
case upheld a finding of the Divisional Court that a decision of the 
justices was not void for bias. In the Divisional Court Salmon J. 
had dissented and on appeal Devlin L.J. said *: 


“I am not quite sure what test Salmon J. applied. If he 
apphed the test based on the nepe that justice must not 
only be done but manifestly seen to be done, I think he came 
to the right conclusion on that test. But in my nee 
it is not the test... DW es a cae 
ee ee ee ee a 
that was the sort of impression that might reasonably get 
abroad.” 


t [1970] 1 WLR, 987. 


3 BEA Paoi Adminisiraiioe Aotion (2nd ed.), p. 246. 
4 De 1 Q.B. 


s [1960] 2 Q.B. 167. 
6 boia. at p. 187. 
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the judgment of Salmon J. one becomes aware, however, 
of the difficulty of disentanghng the two tests; thus he says‘: ‘< In 
order successfully to impugn the decision of the justices a real kike- 
hood of bias must be established. . . . How is this onus to be 
discharged? . . . by establishing that there are real grounds on 
which ordinary right-thinking people might reasonably conclude 
that the decision may well have been biased.” Nonetheless other 
judicial utterances do seem to suppor Devlin L.J. in distinguishing 
clearly between a subjective test of an appearance of a real likeh- 
hood of bias to the reasonable man (which is presumably just 
another way of phrasing the reasonable suspicion test)—for example 
Lord Denning M.R. in Metropolitan Properties v. Lannon *—and 
a real likelihood of bias objectively established to the satisfaction of 
the court—for example Lord Evershed in the Barnsley Licensing 
Justices case.* It is clear from the Judgments m the former case 
that the Court of Appeal regarded itself as restoring the generality 
of a principle which had been limrted by dicta in the Barnsley 
Licensing Justices case. But how different are these two tests? Is 
it really conceivable that any court would hold that while a reason- 
` able man might properly bebeve that there was a real likelihood of 
bias the court itself did not find that there was in fact real lkeli- 
hood of bias? Apart from the unhkelihood of such a decision, a 
closer look at Lord Denning’s dictum in Metropolitan Properties 
casts further doubt on the suggestion that there are two tests since 
the reference to an objective test in that case is explicable in the 
light of the acknowledged rule that whether a tribunal is really 
biased is iaa Whether one asks ‘ Would a reasonable man 


believe . . .?”’ or ** Is it established to the satisfaction of the 
court . 2” the ané state of mind of the members of the 
tribunal i is immaterial. 


Hannam’s case has unfortunately done nothing towards setting 
one way or the other whether there are two tests or not since all 
members of the court were agreed that however the test for bias 
was formulated it would be satisfied on the facts before them. 
Sachs L.J. gave some support to the view that there are two tests 
by saying that the Metropolitan Properties case involved “‘ some- 
what of a swing back towards the principle enunciated in the 
Sussew Justices case’? 1° and recognising the possibility of a dif- 
ference between the real likelihood test and that propounded in the 
Metropolitan Properties case. If there were such a difference he 
preferred the test laid down in the latter case. Similarly Cross L.J., 
by saying there was “‘ ttle if any difference ” between the two tests, 
ensured that the view that there are two distinct tests would con- 
tinue to flourish. He ran together real likelihood and reasonable 
suspicion in the following formula: 


7 p9] 2 2 Q.B. 276, %85. 
B. 577, 599. 
» [1960] 3 B. 167, 181. 10 [1970] 1 W.L.B. 987, 942. 
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“ If a reasonable person who has no knowledge of the matter 
beyond knowledge of the relationship which subsists between 
some members of the tribunal and one of the parties would 
think that there might well be bias, then there is in his opinion 
a real likelihood of bias . . . the question is not whether the 
tribunal will in fact be biased, but whether a reasonable man 
with no inside knowledge might well think that it might be 
biased.?? 12 
At the end of the day all turns on the view the court takes of 
the facts. The judge who says there is no real likelihood of bias 
would just as likely say there was no reasonable suspicion of bias; 
a judge who is prepared to find a reasonable suspicion of bias is 
hardly likely to deny a real likelihood of bias. Perhaps it is unfor- 
tunate that the courts ever tried to improve on Lord Carson’s 
simple test, Was there ‘‘ such a likelihood of bias as entitled the 
court to interfere ’’?? 4 
PAUL Jackson, 


Eyr-WITNES8 IDENTIFICATION EVIDENCE 


In Arthurs v. Attorney-General for Northern Ireland,! the House 
of Lords considered for the first time the problem of the value of 
eye-witness identification evidence in criminal cases. This is a 
subject which has troubled the lower courts, and many learned 
writers, for at least seventy years. Although the House did show 
some understanding of the issues involved in coming to its decision 
in this case, it failed to use the singular opportunity presented to 
it to assist the lower courts in fature cases where identification 
issues arise. 

Arthurs was charged with throwing petrol bombs at an office 
building during the riots in the town of Dungannon on the night 
of August 18-14, 1969. Arthurs denied under oath that he had 
done so. The prosecution relied on the evidence of Constable Spiers, 
of the Royal Ulster Constabulary, by whom Arthurs admitted to 
being known, who testified that he had seen Arthurs throw two 
petrol bombs which had landed on the roof of the building in 
question and burst into flames. On the basis of this evidence, 
Arthurs was convicted of the offence of malicious damage contrary 
to section 51 of the Malicious Damage Act 1861, and was sentenced 
to three years’ imprisonment. Arthurs’ appeal to the Court of 
Criminal Appeal m Northern Ireland was dismissed, but leave was 
given by that court to appeal to the House of Lords. The point 
of law in issue was formulated in two parts: 

“ 1. When, in the course of a trial on indictment, a conviction 
appears to depend wholly or substantially on the visual identi- 


11 Ibid. at p. O40. 
12 Frome United Dairies v. Bath Justices [1926] A.C. 586, 618. 
1 The Temes, October 22, 1970. 
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fication of the accused by one or more than one witness, is it 
in law the duty of the presiding judge to give a general warning 
to the jury of the dangers of acting on such evidence? 

“2. In the present case was it the duty in law of the presiding 
yadge to give such a warning to the j in relation to the 
identification evidence of Constable Spiers r?’ 

The House dismissed the appeal. The basic reason given was 
that Arthurs, as admitted by him, was well known to Constable 
Spiers, so that provided that the jurors found Spiers to be a reliable 
witness, as they apparently had, his evidence of identification did 
not call for a special warning from the judge. Thus, the decision 
handed down was specifically in answer to the second question. 
This finding is certainly in Hne with much of the writing on this 
area of the law,” although Patrick Wall,’ the leading American 
authority on this subject, argues for caution even where there is a 
close relationship between the identifier and the identified. The 
approach taken by the House is a reasonable one, even so, for where 
identification is made by someone who knew the accused prior to 
the time of the alleged crime, the resulting identification is unques- 
tionably much less suspect than where the accused was previously 
unknown to the identifier. 

It is disappointing, however, that the House did not go on to 
deal squarely with the first question put to it. There is no doubt 
that it did not need to in order to reach its decision on the facts 
before it, but the point is an important one, and there is no clear 
ruling by any English court as to the scope of a judge’s duty (if any 
duty exists) to give a general warning to the jury of the dangers 
of acting on most items of eye-witness identification evidence. 
Professor Glanville Williams and Mr. Wall have both shown very 
clearly that human falhbilties of perception and memory, sugges- 
tive identification procedures sometimes used by the police, and an 
unawareness on the part of jurors of these dangers, have all com- 
bined together, on many occasions in the past, to produce verdicts 
which were later proved to have been wrong. Despite this aware- 
ness among the scholars of the dangers inherent in the use of this 
kind of evidence, the only English cases where the need for a special 
warning in these situations was even impliedly recognised were 
three Court of Criminal Appeal cases in the first quarter of this 
century,* a time when the judges were perhaps more aware of the 
lessons of the infamous Beck case. In the two post-war cases where 
the Court of Criminal Appeal considered the issue * the view taken 
was strikingly similar to that of the House of Lords in the case 
here under consideration, that the court should not lay down 
hypothetical directions for a jury, but should leave the matter to 


3 Boe ¢6.g., Glanville Williams, The Proof of Gwuilt (8rd ed.), p. 118. 

3 Hye-Witness Identifoation in Oriminal Cases p, . 18-14. 

4 R. v. Bundy (1910) 5 pr APE. R. 270; R. v. Finch dhie) 12 Cr.App. B. TT; 
R. v. Phillsps (1924) 18 Cr.App. B. 151. 

s R. v. Wulhams [1958] Crim.L.R. 888; R. v. Seiga (1961) 45 Cr.App. R. 290. 
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the discretion of the trial judges. This similarity of views is 
especially striking in that none of the English cases were cited by 
Lord Morris of Borth-y-Gest in giving judgment in this case. 

In the one case which was cited by the House in Arthurs there 
is an excellent model for an answer to the first question before the 
House, a model which could easily have been adopted. In The 
People (Attorney-General) v. Casey (No. 2) * the Supreme Court of 
Ireland held that, because juries may not be aware “* of the dangers 
involved in visual identification nor of the considerable numbers of 
cases where such identification has proved to be erroneous, .. .”’ 
juries should, ‘‘ where the correctness of an identification is 
challenged,” be directed along these lines: 

“ Tf their verdict as to the guilt of the prisoner is to depend 
wholly or substantially on the correctaress of such identification, 
they should bear in mind that there have been a number of 
instances where responsible witnesses, whose honesty was not 
in question and whose opportunities for observation had been 
adequate, made positive identifications on a parade or other- 
wise which identifications were subsequently proved to be 


erroneous; and accordingly that they should be specially 
cautious before accepting such evidence as correct; but that 
if after careful exammation of such evidence in the light of all 
the circumstances, and with due regard to all the other evidence 
in the case, they feel satisfied beyond a reasonable doubt of the 
correctness of the identification they are at liberty to act upon 
it.” T 


It was made clear that this was not meant to be a stereotyped 
formula, that it migbt well need to be expanded for the juries to 
understand its import, and that the facts of some cases might 
require that it be put especially strongly, as where witnesses had 
had but slight opportunity to observe the accused. 

Despite this clear exposition of a direction which would fully 
answer the first question put to the House of Lords in Arthurs, 
despite a recognition by Lord Morris of Borth-y-Gest, in the pen- 
ultimate paragraph of his judgment, of the dangers of identification 
evidence, and despite the rules created in the past (such as those 
relating to the evidence of accomplices) requiring that certain 
warnings be given to juries, the House in this case preferred to 
‘S leave for future consideration the question whether there is need 
to lay down any rule for the guidance of courts in such ceses.” Let 
us hope that the next time the House of Lords considers the issue 
Will not be too distant, and that on the next occasion the approach 
taken will be less evasive. And let us be thankful that at least the 
doors are not shut altogether on the sensible and constructive atti- 
tude taken by the Irish Supreme Court in Casey (No. 8). 


ANTHONY Davis. 


¢ [1968] I.R. 88. 
1 Ibid, at pp. 80-40 
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FoREIGN DIVORCES AND ESTOPPEL BY CONDUCT 
IN THE ENGLISH CONFLICT OF Laws 


Can the validity of a divorce depend on the attitude of the parties? 
This question arose in Hornett v. Hornett,! in which a husband 
sought a declaration that his marriage had been dissolved by a 
French divorce decree obtained by his wife in 1924. Before the 
decision in Indyka v. Indyka* the jurisdiction of the French court 
would not have been recognised in England: but there was now no 
doubt that it had to be recognised. Yet Cumming-Bruce J. con- 
fessed to a ‘f mood of extreme caution ” * because it had certain 
unusual features: 


“ In the first place the husband never knew that the wife 
was divorcing him in France until he heard of the fait accompli. 
Then, after hearing that she had succeeded in divorcing him in 
France without his knowledge, they both decided to dimegard 
the French og et * and th behaved in land in 
every way as if they were still married. They cohabited as 
husband. and wife and brought up their son * for eleven years. 
Then, when difficulties arose and they in 1986, the wife, 
who had obtained a decree of divorce m France in 1924, went 
to the English magistrates’ court and sought from them, with 
success, & matrimonial order’ imposing upon her so-called 
husband a arpa Fi pay her maintenance, the whole basis of 
the jurisdiction which she invoked being that she was married 
to the husband. He submitted to that jurisdiction by paying 
under the order for nearly thirty years, and after nearly thirty 
years applied to the mapistrates to vary it downwards because 
he had no money left, and agam he never suggested to the 
magistrates on the occasion of that application for variation 
that he was not the legal husband of the wife. Thus, by their 
conduct, the two have certainly affirmed the continuance of 
their marriage after and in spite of the French decree of 
divorce.” * 


Nevertheless, despite (1) the parties’ affirmation of the marriage for 
forty years and (2) the want of notice to the husband, the learned 
judge recognised the validity of the decree. 


Affirmation of marriage after divorce 
Once the parties have been vahdly divorced, whether by an 
English or a foreign decree, if they subsequently cohabit they do so 


1 [1071] 2 W.L.R. 181; [1971] 1 All E.R. 98. 

2 [1969] 1 A.O. 88 (ELL.). 

3 The case was materially indistinguishable from Angelo v. Angelo [1968] 1 
W.L.B. 401 

4 [1971] 2 W.L.E. ot p. 184; [1971] 1 All B.R. at p. 101. 

5 This followed a post-decree reconciliation. 

€ Ths son was born before the date of the decree, 

7T The order wes made on the ground of the husband's desertion. 

* [1971] 2 W.L.R. at p. 164; [1971] 1 AD B.R. at p. 101. 
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as single persons.’ It is clear that affirmation of the marriage can- 
not generally affect the validity of the divorce, for, as Cumming- 
Bruce J. pointed out, “‘ there are great difficulties about applying a 
doctrine of estoppel to a legal decree affecting status.”?*° Yet the 
learned judge said that he might well have refused recognition of 
the decree had the parties had a further family in consequence of 
their post-decree cohabitation, in order to save the family con- 
cerned from injustice.’ He would have justified this course on the 
basis of his ‘‘ residual discretion ” to refuse recognition of a foreign 
divorce decree where recognition would cause grave injustice **: 
“ I repeat that for me a paramount consideration in considering 
problems of recognition is the question of justice or injustice.” 1° 
Since, however, he was satisfied that on the facts of the case no 
injustice would be caused by recognition of the decree (which the 
wife did not oppose),** he held that there was no reason to refuse 
recognition on this ground.** 

The ‘* residual discretion ’’ of the court to refuse to apply the 
proper recognition rule to a foreign decree affecting status has 
been criticised,’* since it creates uncertainty where this is least 
desirable. It would certainly be undesirable for such a discretion to 
exist in every case where parties to a foreign divorce have cohabited 
after the decree: post-decree conduct should not be allowed to cast 
so wide a shadow on the vahdity of the decree. There is, however, 
a special type of situation in which the parties’ post-decree conduct 
is properly relevant to the question of recognition of an otherwise 
valid decree: where the foreign divorce derives its vahdity from a 
change in the English rule of recognition of foreign divorces,” and 
the parties have, before the change, affirmed the validity of their 


* See ibid. at p. 188; p. 103. It has not beer unknown for happily married 
sponses to oblan e divorce in Haugland: par) for tax reasons: it would 
have spoiled the object of the exercise had ibetion made a difference. 
The parties’ post-decaree oobabitation did mot bar recognition of a f 
divorce decree in 4.9. Schack v. Schuck [1950] W.N. 264, Igra v. Igra [1051] 
P. 404, Hatgh v. faigh (infra, note 20). 


10 [1971] 2 W.L.R. . 1868; [1971] 1 All E.E. at p. 102. justices’ 
Taiao à per rom Judioaiam aa tthe dity of 
ae ea oi orale any ayward [1981] P 
“Aer Ss YR ah pp. 186, 198; [1971] All B.R. e p. 102, 108. 
12 The learned Te cae at Graveson, f Laws am , 190), 828, 
with approval on COTL 2 LE n Errik ; pon] 1 au 


B.R. at pp. 101-103). eee ndyka v. cad hg ] 1 AO. 83, 
Middleton v. Middlaton [1067] P. 68, 60-70; Qureshi v. Qureshi nist a 
W.L.R. 518, 540. 

13 [1971] 9 W.L.R. at p. 186; Ele R at p. 108. 

14 This fact does not si pl: aero the reports. The wife the 
husband's petition for & d tion of the validity of the decrees: opposed 
his petition for divorce, which had been filed in the alternative, in the event 


of the decree not being Pacer ary 
ee oe meee can ee 186; [1971] 1 àl B.B. at pp. 102, 108. 
16 orris, Confitct of Laws (8th ed., 1967), pp. 76-77; 


Cheshire, Private International Law Sasa 1970), 878. 
ia robrospedtive: this was the 


ango 
aa eaan for tha ooon dan ol Laler J. and Russell J. to the change in 
Indyka v. Indyka [1967] P. 288. 
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marriage in reliance upon the then invalidity of the divorce.* In 
such a case there should be a discretion to refuse recognition of the 
decree.’® This discretion should not, of course, be exercised save in 
exceptional circumstances.*° But it ought to be exercised where 
justice so requires, as it might well have done in Hornett v. Hornett 
had a child been born to the parties after the decree,*’ or had the 
wife deliberately forborne from remarrying the husband.** On this 
narrow ground the learned judge was right to assert the existence of 
a discretion: it is a valuable safeguard against the retrospective 
nature of judge-~made law. 


Waiver of want of notice 

A foreign divorce decree obtained in a manner contrary to natural 
justice will not be recognised in England.” If the respondent proves 
that he has had no notice of the proceedings, the decree will prima 
facie be a nullity.“ It will, however, be recognised if it is proved 
or if it can be assumed that the foreign court has held that its rules 
of service ™ have been duly complied with,”* unless it is then proved 
that the rules themselves are contrary to natural justice *’ or that 


18 In Indyka v. Indyka [1900] 1 A.C. 88, 60, Lord Reid spted that it was 
as pg lie hai oN ae i of injustice 
to people who have akered thar e ee are ee ae 
law, but he said that he was unable to think of any such case. The instant 
case to have been quite overlooked. 

ane ae ae nagka, mepri ai doc aa eae or lr pal 


* In my opinion the pagans hai H decree should 
pce esd asd be ee a cnet? (alien 
polieg, Tegel (puthin aaron) of Thm th Gores mas grate (italics 


20 The learned judge quoted ([1971] 2 W.L.R. et p. 186; {1971] 1 All E.R. at 
108) Haigh v. Haigh ( , Maroh 6, 1 | m whioh Elizabeth Lane 
p expressly disregarded post-decree cohabitetion. The present writer's note of 
the case was given in evidence before Cumming-Bruce J. (1960 - German 
divorce decree; six weeks’ cohabitation in 1969 after husband's legal advisers 
had told him deores was invalid; child born later in 1968; husband denied 
paternity : sik eats child could not be a adulterinus; decree 
recognised by ngelo v. Angelo [1968] 1 W.L.R. 401). 

Me ee ee 2. 9 (1) of the Legitimacy Act 
1959 only provides for the legitimacy of a child of » void manriago. 

23 The wife might otherwise suffer lose of pension rights, rights of property 
and succession, eto. 

23 Pemberton vV. Hughes [1890] 1 Ch. 781, 700-791, 792-798, 796-797; Bater v. 
Palar DRO T R of. Indyka v. Indyka [1960] 1 A.O. 88, 78, 88, 111 
(H.L.). See Dicey and Morris, op. at., pp. 318-819; Cheshire, op. oit., pp. 


34 Macalpine v. Macalpins [1958] P. 85, 45. 

25 Inchnding substituted service and dispensation with service. 

28 Boettcher v. Bosttcher [1949] W.N. 88; I v. Igre [1051] P. 404; Arnold 
v. Arnold [1957] P. 287; Wood v. Wood [1057] P. W4 (C.4A.); of. Indyka v. 
Indyka [1969] 1 A.C. 88 (H.L.). 

37 Maocalpine v. Maocalpine [1058] P. 85, 40 (arguendo), 45. In the case of 
unilaterel declarations of divorce, however, the character (or even the 
existence) of the foreign rules of service is probab irrelevant, since no 
amoum of notice would enable a party to contest divarce: Maher v. 
Maher [1951] P. 342, 844-345. 
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the petitioner procured the want of notice by fraud.” Recognition 
may well depend, then, on matters of proof and on evidential 
presumptions. Evidence of due compliance with the foreign court’s 
rules of service is commonly provided by the recital of service in the 
foreign record of proceedings or in the decree itself **: but in the 
absence of such evidence, or of evidence to this effect from the 
petitioner or foreign court officials,” the decree remains invalid. 
There was no evidence of this kind in Hornett v. Hornett, since the 
French records were silent on the matter and evidence was not given 
on the wife’s behalf.?} In these circumstances it would seem that 
the husband was entitled to have the decree declared invalid.” 
Instead, however, he wished to have it recognised. Accordingly the 
learned judge, after emphasising that this was the husband’s wish,” 
held that there was no presumption in the case of any fraud or non- 
compliance with the French rules of service ** and duly recognised 
the decree. 

It may at first sight appear surprising that the respondent to a 
divorce obtained without notice to him should be able to waive the 
prima facie invalidity of the decree in this way: in effect he is bemg 
allowed to choose his own status. But the existence of this right of 
waiver is, it is submitted, consistent with the facts of all the recent 
reported English decisions.”* It also derives some support from the 
judgments in some of those decisions.** The legal explanation of 


28 Macalpine v. Maocalpins, supra; Neuman Y. Nesomon Times, January 2, 
1066). Of. Re Meyer rae 9 W.L.R. 401 (noted by Hartley, post, 455); and 
the instant case [1971] 2 W.L.R. at p. 185; [1971] 1 AH E.R. at p. 102. 

29 As in Wood v. Wood [1987] P. 284 (0.A.). 

30 As in Boettcher v. Bosttoher [149] W.N. 88. 

31 The husband called expert evidence that, owing to the ‘‘ extremely imperfect ms 
French rules of service at the material tıme, notice of ga was apt 
to miscarry without any fraud: but thie evidence was not necessary 1n order for 
the decree to be j 

32 Afacalpme v. Macalpins [1058] P. 35, 45. The result is conwenient, since 
it protects the right of the respondent to netarel justice without patting him 
to the expanse of heving éo have the foreign proceedings investigated wherever 
he base had no notice of then. 

33 Tn this ceso there is no risk of grave injustice, or, indeed, any injustice, 
and, indeed, it is the husband—e person who knew nothing about the 
decree when it was nted—who is himself petitioning for ition of the 


agen 
therefore probably exe oe E gaa arial erda evem. In both the 
cases ci in note 98, ince there was such acinus] evidence before the court, 
the burden of proving fraud was on the respondent: and in each cass he sac- 
ceeded, The instant case appears to be i 
Igra v. Igra [1051] P. 404, 412: "It must further be remembered that the 
husband hi is not complaining of want of nature] justice in the decree 
agains ; it and ected on it by cemarrying ' (Pearce J.). 
In Re Meyer [1971] 2 W.L.B. 401, 414, Igra v. Igre was distinguished 
on the ground, intar alia, that ‘‘in that case both parties were living and had 


E 
f 
f 
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the existence of this right of waiver appears to be partly procedural 
and partly evidentiary. The respondent is not, it seems, bound to 
take any point as to the want of notice: the defect in the decree is 
one which is personal to him.*’ He can, if he prefers, rely upon the 
maxim omnia pracsumuntur rite esse acta,?* ask the court to assume 
that the decree has been regularly granted, and obtain a declaration 
of its validity. Quite apart from its legal justification, this result is 
consistent with the desire of English judges to grant parties appear- 
ing before them the matrimonial relief which they are seeking. 

There must be other cases of waiver of lack of notice besides a 
petition for a declaration of validity of the decree. A respondent 
who enters into a second marriage must surely be deemed thereby to 
have waived the invalidity of the decree: public policy requires that 
he be estopped from taking any point as to want of notice at the 
expense of the spouse and family by the second marriage.** It is 
possible, too, that a respondent who communicates his acceptance 
of the divorce to the petitioner, or even perhaps a respondent who 
delays unreasonably in applying to court for a declaration of 
invalidity,** should be deemed thereby to have waived the invalidity 
of the decree, at any rate where the petitioner has married again or 
otherwise changed position in reliance upon the decree. 

It is obvious that the right of waiver of invalidity of a decree, 
even in the very limited situations where it exists, is likely to create 
uncertainty as to status: a particular difficulty is the degree to 
which such waiver should be retroactive.‘ But the difficulties may 
well be outweighed by the advantages. Third parties, for instance, 
will rarely know about the want of notice, and so they will usually 
have acted in reliance upon the apparent validity of the decree: thus 
waiver may actually operate to their benefit. And the spouse and 
family by a second marriage (preferably of either party) may benefit 
by the vahdation of that marriage. A party who is uncertain as to 
his status can always apply to the court for a declaration: the 
respondent will thereupon be put to his election,“ and the parties’ 
status will thereafter be res judicata. 


acted on the decree of divorce and both partiss were concerned to assert and 
uphold its validity ” (Bagnall J.) (criticised on this point by Hartley, post, 
485), Bee also note 88 supra. 

37 Lord Wilberforce made this clear in Imdyka v. Indyka [1060] 1 A.C. 88, 
92: “No point, I should add, is taken by the t regarding service or 
notice, or the lack of ether, of the Oxzechos! lan proceedings." See, to 
the samo effect, Lord Morris, ibid , at p. 70; and see note 85, supre. 

38 See generally Cross on Evidence (fed ed., 1967), Chap. 6. 

39 Seo notes 85 and 864, a: and contrast the position in the case of other 
of invalidity: Dicey and Morns, op. cit., p. ; Cheshire, op. oit., pp. STT P 

4° Cf. Macalpine v. Macalpins [1988] P. 35, 40. 

41 It onght in principle to be ive: : but safeguards wil be necessary 
to protect pilates eel Gee eerie 
status as it wae before the waiver. 

4 He will of course be served with notie of these proceedings: seo Kunstler v. 
aust [1960] 1 W.L.EB. 1506. To be denied notice twice would really be too 
m ! 
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Conclusion 


It is readily admitted that much of the above will seem contro- 
versial. It is quite true that no English judge has said in as many 
words that the validity of a foreign divorce can depend upon the 
attitude of the parties. And it is quite true that there are practical 
difficulties in applying a doctrine of waiver or estoppel by conduct 
to decrees affecting status. But in the very limited situations set 
out above—in the case of a retrospective change in the English rules 
of recognition of foreign divorces and in the case of a foreign divorce 
which is invalid for want of notice—it is submitted that such a 
doctrine is not only deducible from the decided cases but is also 
desirable on grounds of public policy and in the interests of Justice. 

I. G. F. KARSTEN. 


Drvorce WITHOUT CONSENT: DURESS A8 Aà GROUND FOR REFUSING 
TO Recognise A ForriGN DECREE 

Tre case of Re Meyer ! concerns the increasingly important question 
of when foreign matrimonial decrees will be refused recognition an 
grounds other than lack of jurisdiction.” In Meyer the grounds on 
which the court was asked to refuse recognition were duress and 
failure to comply with natural justice. The court found that the 
petitioner in the foreign court had been forced to obtain the 
decree against her will and for this reason granted a declaration 
that the divorce would not be recognised. 

The divorce in this case was granted in wartime Germany to the 
‘¢ Aryan ” wife of a German Jew. The parties were both German 
nationals and had married in Germany in 1982. They lived together 
in Berlin until 1988 when the husband fled from increasing persecu- 
tion to England. The wife and the daughter of the marriage had to 
remain behind, however, and she found herself subject to discrimina- 
tion by virtue of the fact that she was married to a Jew. Fearing 
that her position would become intolerable she decided to obtam a 
divorce. This was granted in October 1989 without the husband 
being informed. The German court stated that the husband had 
deserted the wife and the ground on which the divorce was granted 
was the breakdown of the marriage. The wife remained in Germany 
until after the war when she joined her husband in England and they 
lived here as man and wife until the death of the husband in 1965. 
They always regarded the divorce as invalid and this view was 
shared by the Home Office when the wife applied for United King- 
dom citizenship.2 After the husband’s death the wife instituted 


1 [1971] 2 W.L.R. 401 (P.D. k A., ea Jà. 

3 Bee also Pemberton v. Hughes [1600] 1 Ob. 781 (0.A.); Maoalpine v. Mac- 
alpins eae P. 85; Gray v. Formosa [1968] P. 250 ( .A).; Lepre v. Lepre 
[1965] P. 62; and Middleton v. Middleton [1967] P. &. 

3 The husband became a U.K, citizen by naturalisation and the wife obtained 
citizenship by registration as the wife of a citizen: the authorities were 
informed of the divorce but apparently regarded it as invalid. 
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proceedings in the West German courts to obtain a pension from the 
German Government and was ordered by the German court to obtain 
proof that the divorce was regarded as invalid in England. She 
therefore applied to the court for a declaration to this effect. 

The divorce decree could not be impugned for lack of jurisdiction 
on the part of the court which granted it since the parties were 
domiciled m Germany at the time of the proceedings, but the court 
held that a foreign divorce is invalid if “ the will of the party 
seeking the decree was overborne by a genuine and reasonably held 
fear caused by present and continuing danger to life, limb or liberty 
arising from external circumstances for which that party was not 
responsible.” “ Danger to limb means a serious danger to physical 
or mental health and includes danger to at least a parent or child 
of the party. The result of this case is that duress will invalidate a 
foreign divorce in the same way as it will invalidate a marriage and 
the definition of duress quoted above was in fact taken by the 
court from a recent decision * on the validity of a foreign marriage. 

Most of the evidence of duress in the case concerned the general 
policy of the Nazi Government and the Gestapo towards the 
“* Aryan ”? wives of Jews. The only direct pressure on the wife to 
obtain a divorce came from the fact that her employers told her that 
she would be dismissed if she did not divorce him. She also feared 
that she might lose her flat but there seems to have been no direct 
threat of this. If she had become both homeless and unemployed 
her health and that of her daughter would probably have suffered 
severely and she was afraid that they might not survive. The court 
held that this constituted sufficient evidence of duress. It is, of 
course, always a difficult question of fact whether duress has been 
established but in view of the policies of the Nazis it is under- 
standable that the court should be sympathetic towards persons in 
the wife’s position. 

The alternative ground on which the declaration was sought was 
that the divorce had been obtained in a manner which was contrary 
to natural justice. No reliance was placed on the fact that the 
husband was not informed of the proceedings * but it was argued 
that the stated grounds of the divorce were a mere sham and that 
the real ground was that the husband was a Jew married to an 
** Aryan.” It was held, however, that natural Justice relates only 
to matters of procedure and that the court is not entitled to consider 
whether the real grounds of the decree are other than those on 
which it is stated to be based.’ This means that bad faith on the 
part of the court granting the decree is not a ground for refusing 


4 At p. 408. 

: Ssschier v. Ssechter (1971] 2 W.L.R. 170, 190. 

* It waa held in Igra v. Igra [1051] P. 404 that this is not in itself reason for 
refusing to recognise a decres; the position is different where the lack of notice 
is due to the spe hag erat gaara Moaoalpins v. Maoalping (supra). 

T Bagnall J. stated that, he taken a different view of the law, he would have 
found that the stated grounds of the divorce were a sham. 
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to recognise it as long as the procedural rights of the parties are 
respected. One cannot help being surprised at this ruling since bad 
faith destroys the value of procedural safeguards and reduces 
natural justice to an empty charade. It is therefore rather Wogical 
to refuse to recognise a decree if the proceedings were contrary to 
natural justice but not to consider whether the court was acting in 
bad faith. Perhaps one day this aspect of the decision will have 
to be reconsidered. 

The facts in this case are, of course, very similar to those in an 
earlier case, Igra v. Igra,’ in which a Nazi divorce granted to the 
“ Aryan ” wife of a Jew was recognised in England. In that case, 
however, the wife was living with another man at the time when 
the divorce was granted and, though there was evidence that the 
Gestapo had suggested the divorce, it is probable that the wife was 
not unwilling to obtam it. In all events the court found that 
duress had not been established. The absence of duress was there- 
fore the main ground on which Igra was distinguished but the 
court also distinguished it on the ground that in Igra the parties 
accepted the decree as valid after the war was over, while in Meyer 
they had never done so. What in fact happened in Igra was that 
after the war the parties initially regarded themselves as still 
married and lived together for a while. Later, however, the 
husband decided that the divorce was valid and he subsequently 
remarried in America. There are, therefore, serious difficulties 
in explaining the decision in Igra on the basis of some kind of 
quasi-eatoppel: it would mean in fact that the respondent can 
accept the marriage when it suits him and reject it when it does not 
and the other party would be placed in a position of complete un- 
certainty.’ For these reasons it is best to regard the lack of duress in 
Igra as the sole significant difference between the two cases.'° 

The recent development of the doctrine of duress in the field of 
matrimonial law has been partly in response to the circumstances 
existing in totahtarian countries and shows the commitment of the 
English judges to libera] vatues.** It is right that respect for indi- 
vidual freedom should be one of the policy considerations that the 
courts take into account in the development of the law but if the 
scope of the doctrine is extended too far there is a danger that the 
security of marriage may be undermined. However, the care with 
which the courts have defined the concept of duress shows that they 
are well aware of this danger. T. C. Hany. 


8 [1951] P. 404. 
9 Hornett v. Hornett [1071] 2 W.L.R. 181 for the rejection of the operation 


of the doctrine of estoppel in this context, For a note on this case, in which 
a different view on the question of estoppel is expressed, se anise, 450. 

10 A third ground wes also i for dis Igre. This wes that in Igra 
there “ie obtained on the validity in Hngland of the divorce: it is hard to ses 
how this could be relevant. 

11 Gas Sssohter v. Sssohter (supre) and H. v. H. [1954] P. 258. 
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THe Reoxiess STATIONMASTER 

Tar facts of Herrington v. British Railways Board’ regrettably 
have an all too familiar ring. A young boy aged six had been 
playmg in a National Trust property near Mitcham, which was 
freely open to the public and sometimes used by children as a 
playground. The land was bordered by a substantial chain lnk 
fence erected by the defendant Board and beyond the fence there 
ran an electrified railway line. The fence had been broken down 
virtually to the ground and the gap created, together with a 
corresponding hole on the opposite side of the line, were being used 
as a short cut through to Morden Hill Park. This state of affairs 
had apparently continued for some time and the local station- 
master had been notified that children had been seen on the Hne. 
There was no evidence of any preventive action having been taken 
in the ensuing seven weeks, beyond a request to the local police to 
investigate. The boy walked through the gap, oblivious to the 
danger, came into contact with the live rail and was seriously 
injured. The resultant action against the Railways Board posed yet 
again the seemingly perennial problem of the extent of an occupier’s 
hability to a trespasser injured on his premises.” 

The first question for the Court of Appeal was that of the 
nature or content of the duty owed, and here there were two main 
candidates for adoption. One was, of course, formulated by Lord 
Hailsham in Addie & Sons (Collieries) Ltd. v. Dumbreck,® a decision 
of the House of Lords which was later reaffirmed by the Privy 
Council m Commissioner for Railways v. Quinlan.‘ In denying re- 
covery in respect of the death of a child trespasser killed on a colliery 
wheel his lordship emphasised that something more than the absence 
of reasonable care was required to ground liability. There had rather 
to be “. . . some act done with the deliberate intention of doing 
harm to the trespasser, or at least some act done with reckless dis- 
regard of [his presence].’?* The alternative view was expounded 
by the Court of Appeal in Videan v. British Transport Commission * 
building upon an important trilogy of cases in the Australian High 
Court.’ The court regarded Lord Hailsham’s statement as represent- 
ing the “ old law ” applicable, according to the majority of the 


ni Nill pian A The Law of Torts ed.) 492-448; Milner 
2 , en , ’ 0 Pp. > ’ 
Negligence in Modern Law, pp. 47-84; Wine: The LE of Forts (th ed.), 
Tee p (4th "ed o 108; Ge ca peta a 
Law of Torts -), Dp. —198; rae on 
Railway Pinani (1988) re 586 and “ An Aduk on the 
Esilway Lines ’' (19%) 80 L.Q.E. 580; Aleo Samuels (1964) M.L.B. 88, 
and ibid. at p. 484, s [1929] A.C. 888. 
4 [1964] 1 All H.R, 907; Ea Bathe 1054, Bee also Commissioner for Rail- 
E.R. 168; [1967] 1 A.C. 109. 
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court, to the occupier’s occupancy duties alone, that is his liability 
arising by virtue of the static state of the premises. In respect of his 
activity duties he was said to owe the trespasser the general 
Atkinian duty of exercising reasonable care to guard against the 
infliction of reasonably foreseeable injury." The suggested distinc- 
tion was in turn rejected in Quinlan’s case where the Privy Council 
regarded the Hailsham formula as being both desirable in principle 
and intended as “an exclusive or comprehensive definition ’’ of 
the duty owed.’ Faced with this clear conflict of views the Court 
of Appeal in the instant case expressed a clear preference for the 
foreseeability test, though a majority of the court felt constrained 
by the weight of authority to conclude that it was not the law.” 
Salmon L.J. remained non-committal on this point.’ 

Both of these conclusions appear, with respect, to be sound. 
As to the latter it is surely fair to say that the “ activity ” and 
occupancy ” distinction was in truth a refinement ‘* unmaintain- 
able either in principle or on authority,” '* and especially so since 
Addie’s case itself involved liability for current operations on land. 
If the doctrine of precedent is to retam any meaning, then there 
comes a point beyond which reforming spirits can no longer 
realistically avoid its implications. As to the merits of the two 
approaches the wider and more flexible foreseeability test with its 
accompanying duty of care seems to be preferable in every respect. 
It largely avoids the need to spell out fictitious licences designed to 
elevate the status of the entrant from trespasser to lawful visitor, 
and reflects the changing views of society as to the proper weight 
to be accorded to the safety of individuals as against the unre- 
stricted enjoyment of property rights. Trespassers are no longer 
regarded as caput lupinum and it is as well to recognise this in a 
straightforward rather than a devious manner. Again Scottish 
experience clearly suggests that the preferred test would not impose 
an intolerable burden on the occupier? as the Privy Council 
apparently feared in Quinlan’s case. The presence of a trespasser 
is not normally foreseeable * and in any event the duty is only to 
s Pearson L.J. did not accept the distinction and held that in both instances 

the occupier owed the “e duty to treat him with common 

humanity '': see [1968] 2 Al B.R. 860, 875F. The occupancy /activity distinc- 


tion was not e novel one. It had been called into service prior to the 
Occupters’ Liab Act 1957 to reise the standard of care owed to a licenses: 
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and pare Videan to Quinlan in Kingsett v. British Railways Board (1068) 
119 8.3. 625 (Lord Denning M.B., Davies and Winn L.JJ.). 

10 Bas [i971] 1 AN E.B. 897, 01%—d (Bdmund Davies LJ.) and ibid., p. 919b- 

920c (Cross L-J.). 11 H ibid. at p. 905h. 

.B, 807, WAD por 


13 Unlike its English counterpart the Occupiers' Liability (Scotland) Act 1960 is 
not confined to lawful visitors. Yet, as L.-J., remarked, “ So far as I 
know, the owners and occupiers of lend in Sootland heve got on much as 
before "': a ie 1 All H.R. 897, 902a. 
i tly presence of the child esers wes not held to have been 
foreseeable in either Videan v. B.T.0. or Kingsott v. British Railways Board 
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exercise reasonable care. The burglar would still be unlikely to 
recover as would the agile child who resolutely overcomes all 
obstructions to attain the source of danger." 

The second major question for the Court of Appeal was the 
meaning of the requirement reluctantly confirmed, that the occupier 
must act in reckless disregard of the trespasser’s presence. This 
raised the problem, more familiar in the sphere of criminal law, 
of whether the appropriate test was an objective or a subjective 
one. On this point there was a clear divergence of opinion. Edmund 
Davies and Cross L.JJ. both held that the test was essentially an 
objective one which might be satisfied by gross carlessness and 
that it did not depend upon any conscious appreciation of the 
danger which had been created.'* The conduct of a 
might, according to Cross L.J., be designated “ reckless ” even 
though his confidence in his marksmanship was such as to lead him 
to conclude that there was absolutely no likelihood of his missing 
the rabbit at which he was aiming and hitting a tramp asleep but a 
few feet away.’ On the other hand Salmon L.J. interpreted the 
term “‘ reckless disregard ” in the contrary and subjective sense. 
‘“ In my view,” he said, “ it means doing or omitting to do some- 
thing when one recognises that one’s act or omission is likely to 
cause serious injury... .” '* It postulates something akin to inten- 
tional wrongdoing or the deliberate running of an unjustified risk. 
To be “ very careless ” was not sufficient since his lordship did not 
“ know of any authority for the proposition that, by itself, care- 
lessness, however gross, can constitute a separate tort independent 
of pegligence.” 1* This approach has the disadvantage of narrowing 
the ambit of recovery, or, at least, of making it more difficult to 
Justify a decision in the trespasser’s favour. On the other hand it 
would appear to be sounder from the point of view of principle, 
though whether it represents a realistic interpretation of the case 
law is open to doubt.* 

In the result the Court of Appeal unanimously concluded that 
the defendant Board was liable to the infant trespasser. Given the 


18 See e.g. McGlone Y. British Railways Board, 1966 8.0. (H.L.) 1; 1966 8.L.T. 
2. was denied to a 12-year-old boy who had penstreted a barbed 
wire barrier to climb a transformer structure where he was severely injured. 
Cf. [1971] 1 All B.R., 897, 91 (Edmund Davies L.J.) and ibid. at p. 917b- 
918b (Cross L.J.), Edmund Davies L.J. relied in on the approach 
M opena oa. ne onan Megaw J. in Shawinigan v. Vokins & Co. 
[ . 


Ltd. : 

17 pert 1 All B.R. 897, 917h. 

18 . at p. 006a. His lord added, ‘‘ and one does not care whether it does 
or not.’’ This is, strictly spea , irrelevant: see Glanville Williams, Criminal 
Law: General Part, at pp. 58-84 especially. 

19 Ibid. at p. 006d. 

20 It presumably necessitates the assumption that the courts in cases mch as 

Heoslsior Wire Rope Co. Ltd. w. Oallan [1980] A.O. 404 and Mourten v. 

Poxlter [1980] 2 K.B. 188 were satisfied that there had been a positive adver- 

tence to the likelihood of injury. Many of the cases contain ambiguous mate- 

ments to the effect that there can only be liability to a trespasser known to be 
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knowledge that children had been seen on the line the apparent 
absence of any steps to inspect and repair the fence could be 
properly characterised as a “‘ reckless disregard ’’? for the child’s 
safety. For Salmon L.J. this involved holding that the station- 
master had deliberately run the risk and he did not shrink from this 
conclusion. In his lordship’s judgment, ‘‘ He could not have cared 
whether or not children were electrocuted, although no doubt he 
hoped they would not be. He was content to take that risk rather 
than put himself to the trouble of taking any of the elementary 
precautions which he could and should have taken.” 71 This was 
perhaps a harsh inference to draw from the facts. All in all the 
conclusion stands in sharp contrast to the decisions in many earlier 
cases and shows that m this branch of the law there is normally 
more than one way of achieving what was manifestly the right 
result. If the weight of precedent forces one to conclude that an 
absence of reasonable care is not a sufficient basis for liability, then 
one must needs label the conduct ‘“‘ reckless.” > This is perhaps 
marginally more convincing than calling the trespasser a licensee, 
but the time is now surely ripe to apply the pervasive tort of negli- 
gence to the occupier and trespasser relationship.™ 
C. J. Murr. 


or to one whose presenos aioe likely or very probable: ses e.g. 
Gel oaao (290 i AN Hoo re whether it is necessary 
the defendant should appreciats that t trespesser's presence Me 
likely ” ed whether an unreasonable failure to Koprda tii 
would mld eeoa? even the properans Hia an ree pia would 
not envisage liability in the absence of such tion. Bee 
also Samuels (1064) 97 M.L.R. 88 and 464; Goodbart 1964) 8 Q.R. 559. 

21 [1971] 1 All E.B. 897, 907e. 

22 The mvitation was perha Ve in Quinlan’s case itself where Lord 
Radoliffe observed that the Hei ham formula ‘* may embrace an extensive and, 
it may be, an expending interpretation of what is wanton or reckless conduct 
o a trespasser in any given situation .. .'’: of. [1064] 1 All B.R. 897, 

a3 a interesting problem suggested by an example in Salmon L.J.'s judgment 

op) is that of wieka a Sack (or an gy vans ap waning 

occupier) would themselves be liable under present law for a simple 

failure to exercise reasonable care. Or do they only owe the attenuated duty 
not to ac in ‘‘ reckless disregard '’ of the trespasser's safety? Salmon L.J. 
was er ud hee a Tablet a eak ee a Geen o 
able cere and thus presumably liable if in breach of that du 
this view is to be found in Genys v. Matthews [1965] 8 All B. fer fed ch oA 
conditions attached T free pass were held not to protect an Siap ISyEo ey 
exempting kim from the duty of care owed to a travelling on the 
bus he was driving) and Deck v. St. Mary's Demolition Oo. [1954] 1 W.L.R. 
502 (where an independent contractor carrying out constraction work on 
behalf of an occupier was held liable in negligence to a trespasser). Contrast 
the opinion expressed in the American Restatement of Torts where it is said 
(Becond, para. 888), ‘' One who does an act or carries on an activity npon la land 
on behalf of the possessor . enjoys the same immunity from Hebi 
as though ha were Als. pooo ot the land.” Morton v. Poulter supra, 
note 90) seems to proceed on the same assumption. Where an independent 
oaeo ie Gn ho ad for his own benefit as in Buckland v. Guildford Gas 
ee a ] 2 All E.R. 1086 he clearly owes the ordinary duty of 
care to a is a trespasser vis-d-vis the occupier. See, in general, a 
helpfat note by Professor Fleming (1966) 89 L.Q.R. 285. 
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Rrrorm oF THe ConstTiruTion. By O. Hoop Punurrs, ac. 
[London: Chatto & Windus Ltd., Charles Knight & Co. Ltd. 
1970. 162 pp. £2.10 hardback; 75p paperback. | 


Tus short book is good value for any constitutional Jaw student. Rasy to 
read, it will lift his mind from familiar grooves and give him something new 
to think about. Because it is not addressed exclusively to law students and 
includes a fair amount of besic exposition, it can also be recommended for 
students to read before they begin their courses. Like all Professor Hood 
Phillips’s writings, it is lucid and accurate. There are also glimpses of the 
author’s deep learning, and some flashes of sardonic humour and indignant 
expostulation (¢.g. in his comment on the “squalid practice” (p. 55) whereby 
governments offer financial dowoeurs to the electorate immedately before 
fixing the date of a General Election, and in his remarks about journalistic and 
other intrusions on personal privacy). 

One would not expect Professor Hood Phillips’s general approech to be 
radical. Often he is content to describe what reforms others have suggested, 
refraining from expressing any view of his own; this reticence, incidentally, 
sometimes clarifies the issues for the student. Sometimes his opinions emerge 
only by implication (“whether one approves of [legislation removing the 
teint of criminality from homosexual relations between consenting adults, 
the recent abortion law reform and the aboHtlon of theatrical censorship] 
will depend on how far one is wHling to go along with permissiveness ” 
(pP. 64)). But he is clear that the maximum Hfe of a ParHament should be 
reduced to four years, that the power to advise a dissolution should be 
transferred back from the Prime Minister to the Cabinet, that membership 
of the House of Lords should be dissociated from the hereditary peerage, 
and the legal security of judicial tenure ought not to remain entrusted to the 
politicians, 

Far more interesting is his advocacy of a written and entrenched con- 
stitution, including guarantees of fundamental rights and provision for 
Judicial review of legislation by the Judicial Committee of the Privy Council. 
Its main purpose would be to protect important parts of constitutional 
law against alteration by a small temporary majority in the House of 
Commons. A constitution might be edopted either by Parliament, followed 
by submission to the electorate at a referendum, and then self-lNquidation 
by Parliament as previously constituted; or by a Constituent Assembly, 
to which Parllament had surrendered its own authority before committing 
suicide, The Judges would have to take an oath of loyalty to the new con- 
stitution. 

I have no doubt that either method would be legally efficacious. If, 
however, the Constituent Assembly procedure were to be adopted, that 
body would have to be temporarily equipped with the ful powers of the 
deceased Parliament, for its deliberations would probably last for some 
months and ordinary legislation would have to be passed during that period. 

From time to time Professor Hood Philips takes side-swipes at those 
who have contended that Parliament as at present constituted can redefine 
ltself ad hoo, or alter its own legislative procedure so as to make laws 
easier or more difficult to enact. To him the concept of redefinition of 
ParHament is a “quibble” (p. 154) and a “play upon words” (p. 156). 
But his own attempts at analysing the constitutional effects of the Parla- 
ment Acts Involve some precarious verbal jJugglery. At page 50 he suggests 
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that perhaps Parliament can prolong its own life under the special Parlia- 
ment Acts procedure, notwithstanding the prohibition in section 2 of the 
1911 Act, but at pages 89 and 98 he gives convincing reasons why it cannot. 
(Perhaps this lapse would have been avolded if there had been any crose- 
referencing, footnotes or index.) At a more rarefied level, he questions 
the validity of the Parllament Act 1949 (see pp. 18-19, 90-92), on the 
grounds that, lke the Act of 1911, it creates a subordinate legislative 
body, and that it is not open to a delegate to enlarge its own powers; the 
1949 Act did, of course, further reduce the powers of the Lords, and it was 
passed under the 1911 Act procedure. From this it follows that any “Act” 
passed under the 1949 Act procedure will be nugatory. 

This analysis of the 1949 Act, extremely interesting but perhaps out 
of place in an elementary book, is not manifestly wrong. Suppose that it 
is correct, and that “Parliament” has purported to aboHsh the second 
chamber or to supersede the House of Lords by a reconstituted body under 


and until the old House of Lords ts reconvened by executive action. A pro- 
longed legislative vacuum may therefore ensue—if Professor Hood Phil 
lips’s view is adopted by the courts. 


Acts of Parlament. They were assented to, enrolled, printed and published as 
duly enacted Acts of Parliament, with a special enacting formula. The burden 
of establishing that such measures were nothing more than a peculiar brand of 
“ delegated ” legislation is a heavy one to discharge. 

Why then, does Professor Hood Phillips assert thet the ParHament Act 
1949 is probably an «lira vires piece of delegated legislatton? Clearly he 
does not like tts substantive content. But he rests his argument on logic. 
If the 1949 Act really is delegated legislation, then he is right. But what 
is the major premiss of his argument? This is not entirely clear. Is it 
thet the concept of Parliament as a legislative body comprising the Sovereign 
and consenting Lords and Commons is immutable, till the day a revolution 
comes or Parliament commits suicide? Apparently not; he does not deny 
the possibility that Parliament as ordinarily constituted may replace the 
Lords, and he does not evince addiction to the extreme fundamentalist 
view. The other possible explanation is that the new legislative body 
created by the 1911 Act cannot be Parliament itself, because Parliament 


preceding paragraph of this review, end to invite Professor Hood Phillips 
to consider whether my verbal quibble is not as good es his own. 


S. A. de Serra. 


Some CONSTITUTIONAL ProsLems. By K. Sussa Rao. [Bombay: 
University of Bombay. 1970. 815 pp. Rs. 20.] 

Cowrarsurors to the Setalvad Law Lectures series have maintained a 

high standard over the years. Mr. Subba Rao’s course is perhaps the 


most interesting to have been published. He was probably the most contro- 
versial Judge in India, carrying judicial activism in matters of constitu- 
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tional] interpretation to the very Hmits of prudence. His role as Chlef 
Justice in the Golak Nath case, where the Supreme Court of India hed 
by a six to five majority that the constitutional guarantees of fundamental 
rights could not be abridged even by the procedure for constitutional 
amendment, evoked a furious debate about the role of the Judiciary in 
India—e debate revived when he retired from judicial office and stood as 
a candidate for the Presidency. His observations on the residual dis- 
cretionary powers of the President suggest that his career as President 
might have been fascinating though susceptible to premature termination. 

A staunch defender of individual rights, Mr. Subba Rao naturally 
tends to applaud Indan judicial decisions curbing excesses by executive 
and legislature and to criticise those which to him are deferential or timid 
The fact that his main chapter on the record of judicial review is 115 
pages long is Indicative not of the author’s verbosity but of the vast range 
of the subject. He also offers a number of practical suggestions for 
enhancing the status of the Indian judiclary and ftmprowng the working 
of the courts and the legal profession. 

No student of Indian constitutional law can afford to disregard this 
book, even if his value judgments are far removed from the author's 
Mr. Subba Rao is both provocative and lucid. There is the usual crop 
of misprints—“ Prof. Human Fines” emerges as an eminent authority 
on comparative government—but intelligibility is never far below the surface 


8. A. de Sarra. 


ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS. Edited by 
Members of the Court. Vol. 28, 1968, v and 408 pp.; Vol. 24, 
1969, v and 460 pp.; Vol. 25, 1969, vi and 445 pp.; Vol. 26, vi 
and 486 pp.; Vol. 27, 1970, vi and 487 pp.; Vol. 28, 1970, vi 
and 428 pp. [Tiibingen, Germany: C. B. Mohr (Paul Siebeck). 
Each volume DM. 29. | 


Nowopy who has been given the task of selecting from the last half-dozen 
volumes of the official collection of judgments of the German Federal Con- 
stitutional Court the most remarkable decision can possibly be tn doubt which 
one to choose: without any hesitation he will pick from the extraordinarily 
large number of important and, In some cases surprising, cases the decision of 
January 29, 1969 (BVerfG 25, 167). Here the parts usually played by 
the legislature and the court seem to have been reversed. Throughout the 
history of law ome has seen all over the world legtslatures compelling 
the courts to make decisions that few, if any, of the judges approved 
Some limits were set to the law-making activities of legislative bodies by 
constitutions and constitutional courts. But the effect of these was, of 
course, strictly lthmtted: they indicated what the legislature could not do. 
The West German Constitutional Court has, it is belleved, the merit of 
having gone beyond these limits and to have done what no other court 
before it has dared to do: it has told the legislature what course to adopt 
and—stranger still—tts order has been carried into effect—not without 
prolonged struggles—by the legislature. Montesquieu, one can well believe, 
could not envisage a situation such as this. Briefly, the story can thus 
be told. The German Basic Lew, which is in fact the constitution of 
Western Germany, prescribes in its article 6 (5) that Megitimate children 
are to be given by law the same conditions for thelr physical and mental 
development and for thelr position in society as legitimate children. 
It sounds like a nice phrase and little more, So, no doubt, and perhaps 
with good reason, thought many experts in the fields of both constitutional 
and politics law. Others, however, took a far more energetic view. To them 
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the article appeared to contain a legally binding instruction given by the 
constitution to the legislature and ome which had to be carried Into effect 
within a reasonably short period. With the well-known German habit of 
coining telling phrases this view was called the “actualisation of the 
Basic Law”. The court in this decision sided with those adhering to this 
wew and held that the “reasonable period” was about to expire in 1970. 
If by then no Jaw carrying into effect the promises of article 6 (5) had 
been passed, all provisions of German Jaw—tincluding, of course, numerous 
sections of the Civil Code—would simply become vold and ineffective. 
The courts could no longer apply them and the resulting gaps would 
have to be filled by rules to be dertved by way of judicial interpretation 
from article 6 (5) itself. In other words: the court could and did 
threaten with bringing about what would have amounted to something like 
legal chaos—seimilar to that which in fact had reigned for some time on 
aunilar grounds in the field of the law relating to matrimonial property. 
The threat was successful. Compendious legislation on the law relating to 
iiegithmate children was passed just before the end of the period which 
the court had indicated (see on the details M. Bohndorf in (1970) 19 I.C.L.Q. 
209. Whether this legislation in itself is to be welcomed or not is of no 
significance in the present context. What is remarkable is that a court of 
law could compel the Federal Parliament to enact It. 

Among the other decisions some are of particular interest because of 
their political significance. Thus in Volume 27, page 71, the court dealt 
with an application to set aside a decision of a district court banning the 
importation into the Federal Republic of a daly paper pubHshed in the, 
Soviet Zone of Germany. The decision was held to infringe the addressece’s 
basic right of freedom of information. That this liberal attitude has not 
lessened the bitter opposition to the West German “establishment” by 
extreme anti-authoriterlan forces can be seen from the fact that the court 
had to deal with the case of an attorney-at-law who—like several of his 
colleagues—refused on grounds of principle and conscience to appear properly 
robed in court. The court in Volume 28 page 21 held that the duty to 
appear robed rested on customary law, which had been practised for 
about a century, and that a court of law was entitled to refuse a hearing 
to an attorney who did not comply with tt Of equal significance is the 
fact that a number of soldiers of the Bundeswehr, who had been in service 
as such for some time—in one case for eighteen months—claimed to have 
turned conscientious objectors, and applied—unsuccessfully—to the court 
to set aside orders of military courts disclpHning them for leaving the 
service without permisalon. The court mentioned in its decision (Volume 
29, page 247) that the number of persons claiming the status of com- 
scientious objectors in general had nearly trebled since 1960, while that 
of soldiers edopting the same course had risen from a mere sixty-eight in 
1960 to the truly astounding figure of 2,507 in 1969. The military efficiency 
of the Bundeswehr may thus well appear to be affected by anti-war pro- 
pagenda, 

The extent to wbich the court has nevertheless mainteined the rights 
of the individual as against that of the state and of powerful organisations 
can be seen from a case in which the issue was whether a law was valid, 
which granted exemption from income tax to workmen who had worked on 
Sundays, holidays and night shifts and who were bound to do so by 
virtue of either a statutory provision or a clause in a collective agreement. 
No similar privilege had bem allowed to those who did exactly the 
same work under an ordinary contract with their individual employer. 
The employer in question argued on behalf of his workmen that the statu- 
tory rule constituted an infringement of article 8 of the Basle Law under 
which equal situations required equal statutory treatment There was no 
ground for treating workmen who had meade the same arrangement with- 
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out the betp of Parliament or trade unions in any way worse than those 
who had enjoyed such support, The court agreed (Volume 25, page 101) 
e legislature was under a duty either to grant the pri- 
to remove it in its entirety. The decision may well be 
ical of the advantages which the combination of a written 
constitution with energetic Judicial control of ordinary legislation may 


gs3 


E. J. Conx. 


GOVERNMENT ENTERPRISE—A Comparative Stupy. Edited by 
W. Farepmann and J. F. Gannrr, [London: Stevens & Sons 
Ltd. 1970. xii and 851 pp. (me. index). £4°50.] 


assumptions made about increasing government control of industry in 
Britain have been belied by the election of a Government which has already 
dismantled the P.I.B, the I.R.C. and the Land Commission and begun to 
sell off the more profitable bits of the publicly-owned sector. 

Two Scottish contributlions—on the Mixed Enterprise and on the High- 
lands and Islands Development Board—contained a lot of new material 
but the British reader, already familiar with the basic principles of the 
Morrisonian Corporation, and the well-known themes of ministerial control, 
parliamentary accountability and the slim possibilites of judicial review, 
will not find very much new in the general chapters on the United 
They were after all written to explain the position in the United King- 
dom to an audience many of whom would be rather unfamiliar with 
these matters and would need some explanatlon of such peculiarities as 
our lack of any special public law for public corporations and our «lira 
vires rule. But this only leads one to doubt the value of this sort of 
comparative exercise. So much background knowledge and explanation 
is needed about the basic machinery of the constitution and so many of 
the problems of government enterprise in this country are special to our 
constitution that one doubts whether someone from Italy or Sweden is 
going to learn much from these problems which will help him in dealing 
with the problems of government enterprise in his own country. Professor 
Friedmann says Britain has “pioneered” in creating a parliamentary 
Select Committee on Nationalised Industries, but so much of the success 
of that Committee is due to the way politicians of different perties have 
worked for a common end. That is not something that can easily be 
exported. How much can we learn from abroad? As Professor Friedmann 
himself says, the most important problem is that of the proper balance 
between managerial autonomy and poltical responsibility but this is “a 
matter of degree, of shades which vary according to political conside- 
rations, the traditions of the country concerned, the efficiency of the civil 
service and a good many other factors” (p. 810). On what form 
public enterprise. should take, he says this is determined by a mixture of 
many different reasons, “some of a purely temporary or regional character” 
(p. 808); as to whether the employees of public corporations should be 
clvil servants or not, this must be influenced by “considerations which vary 
considerably from country to country” (p. 918). Mr. C. D. Drake calls 
for greater judicial surveillance over public corporations (p. 52) but the 
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proposed a Ministry of Nationalised Industries to deal with all the public 
corporations it made no reference to the Italian. Ministro della Participa- 
zioni created in 1956. Professor Robson explains how the purposes of 
the Italian Ministry have not been fulfiled but gives no reason for thinking 
that the Italian experience would not be repeated here. 

For anyone who wants to know how government enterprise works in 
Sweden or Tansania or the highlands of Scotland, this book presents a 
clear descriptive account. Reading all these accounts will give you a com 
parative oversight in the sense that you can see the differences and the 
similarities. But if comparative law is meant to give one a better insight 
into one’s own law with a view to questioning and improvement, com- 
parative law seems to have much less to offer in the realm of public law 
than private law. 

Goanow Boarr. 


UNIORM COMMERCIAL Law: aN Essay on INTERNATIONAL CONVEN- 
TIONS IN NatTronaL Courts. By O. C. Gus. [Leyden: A. W. 
SIJTHOFF. 1970. 200 pp. (No price indicated.)] 


Maxr years ago Dr. Giles made an important contribution to the literature 
on comparative lew in his Standardisation of Oommeraal Contracts, described 
by the late Professor Gutteridge in the notice?’ which he wrote for this 
Review as of “unusual interest” We have had to wait a long time for a 
further essay in this field by Dr. Giles and during this period the author’s 
grasp and width of knowledge have clearly increased to an extent which 
would undoubtedly have much pleased Gutteridge whose work is perhaps 
more cited in this volume than any other. Clearly the material on standard- 
sation has increased greatly during the interval, and Dr. Giles might well 
consider the preperation of a new and expanded version of the earlier book. 

The idea of a uniform International Mercantile Law is a very old one. 
Indeed it has a Platonic flavour, since the idea springs from the actuality of 
the fairly uniform les mercatoria which medieval Europe inherited from the 
Romans. How the growth of the national state largely broke this up has 
often been commented on, and deplored. But, indeed, it had hardly gone 
before the felt necessities of the new nations and their international dealings 
began to bring forth a certain rough uniformity in some of the statutes and 
ordinances which these states began to produce? It was a long time before 
proposals for an international policy, as opposed to one natbonalistically 
organised came to be envisaged, and to trace how this came about would 
mean traveling over well trodden ground, and taking up much more space 
then could be justified in this notice. Suffice tt to say that the year 1970 
sees us, that is most of the non-Communist mercantile countries, operating, 
or purporting to operate, a number of international conventions which attempt 
to provide uniform rules for a great deal of international transport, par- 
ticularly of merchandise, and for much of that pert of the international 
mercantile currency which takes the form of bills of exchange. Since a 
considerable part of this law has been in operation for not far short of half 
a century there is ample opportunity for a critical survey of the working 


of the system. 


1 The Standardisation of Commercial Contracts by O. Prausritz, Sweet & 
Maxwell 1997. 

2 The best examples of this are to be found in shipping law, instances of which 
are referred to by Dr. Giles in the present volume, 
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In this book Dr. Giles attempts such a survey. First of all he sets out 
an analysis of what one might call the main generalities tho matters which 
arise whichever of the Conventions is being examined, such as interpreta- 
tion, and the impact of the national law of the state in which the application 
of the law is being made. After this comes the detailed study of the three 
main conventions with which the study is concerned: these are the Brussels 
Convention of 1924 (the Hague Rules), the Warsaw Convention of 1929, and 
the Geneva Convention of 1980, After which there is a chapter dealing with 
a rather miscellaneous set of conventions spread over the period from 1910 


apparently Immutable appearance in 1900, 

It might at first sight appear that the detalled: considerations of the 
conventions should have preceded the generalisations about them, since a 
reader without a fairly good knowledge of the conventions themselves and 
ther application, at any rate in the courts of his own comtry, might find 
it difficult to follow the earlier chapters. However the main appeal of this 
essay will obviously be to readers with a feir knowledge of the subjects 
under discussion, and to these the methodology of Dr. Giles is likely to be 
preferable. In any event, on consideration, I do not think that the uninitiated 
reader should have too much difficulty with the earller chapters which are 
the core of the study. 

Before proceeding to a discussion of this, however, I ought perhaps to 
say a few words about the Introduction which personally I found rather 
disappointing. It is concerned mainly with the possibility of setting up some 
sort of International Tribunal, a Hague Court, on international private law 
conventions. Such a “superneationa] check on convention law,” which hes been 
a good deal discussed in the International Law Association, Dr. Giles seems 
to regard as premature, though he thinks that the widening of the European 
Economic Community might give it a better chance of becoming viable. What 
I should have liked to see here is a comprehensive historical chapter tracing 
the various proposals and efforts from the “enlightenment” onwards to 
secure uniformity in international commercial law. As I have indicated 
earlier a good deal has been written about this in one way or another, but 
we need a more comprehensive survey than anything which exists at present, 
at any rate in English It is a little onic that it is not until he plunges ta 
medias res that Dr. Giles mentions what may well turn out to be the most 
important historical event of all, one which indeed is the last in the series, 
that is the resolution of the Untted Nations in 1967 setting up a 
on international trade lew which has already got itself established in Geneva 
and started on its labours. 

Dr. Giles is clearly right in putting the Problem of Interpretation in the 
forefront of his study, for “equivalence of interpretation” is at the very 
heart of the subject. In a series of apposite and somewhat pessimistic 
sections he shows how very much more dificult and complex this is in the 
international scene than in national courts where every practical lawyer 
knows whet headaches it is apt to bring on In connection with international 
conventions it is not only the straight problem of interpretation but the 
ingrained national patterns which bedevil the situation, what Dr. Giles 
graphically terms “the drag of national lew.” It is dificult to determine 
whether this is more effective as a brake on progress when tt is being epplied 
in courts of law, or legislative chambers—certainly the democratic legislative 
process, as described at work in Chapter II and when exercised in connec- 
tion with international conventions, does not excite one’s edmiration, though 
there are signs of improvement. 
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. The discussion of “use of material and theories of interpretation” fol 
lows more famillar lines, but the happy use of overseas material which we 
find in this section could well be useful to those English lawyers who are 
now giving concentrated attention to this subject. 

To the practical lawyer the two chapters on the Brussels and Warsaw 
Conventions, which incidentally are the longest, are most useful, and being 
more familiar with the Hague Rules than those promulgated in Warsaw I 
found the discussion of these the more Interesting. They have of course 
been longer and more continuously applied in English courts than in any 
others, but èt is difficult to take pride in thelr administration by our courts. 
Geldom bave our judges in administering them sat back and paused to give 
consideration to the fact that they were applying e system of interna- 
tional law, and when they have underlined the need for bearing this in mind 
they have seldom, if ever, stopped to inquire what view of some particular 
rule, if any, has been accepted and acted upon abroad, but have apparently 
been more concerned to use the Convention as cover for side-stepping some 
particularly rigid precedent of the common law.2 Nor have the textbook 
writers done much to help the cause, which is one of the reasons why this 
book is so valuable. 

But the English courts have certainly not been more obscurantist than the 
others; probably they have been less so. Dr. Giles gives instances of doplor- 
able decisions in the U.S.A.—% one cannot help feeling that when preaching 
the need for uniformity the United States Court want to compel other 
countries to follow its lead.” But tt would be unfair to suggest that any 
country has a much better record, some of the decisions from France are 
equally narrow, and when Dr. Giles refers to “the Court buttreasing its 
decision by .. . argument typical for Judges blinkered by thelr own law and 
unaware of the international character of the particular statute” he is 
castigating a decision of the Supreme Court in Germany. It is refreshing 
to find a fresh and critice] mind so well equipped with a detailed knowledge 

the case law relevant in a wide range of jurisdictions brought to bear 
upon these problems, and tt certainly provides an acid bath for the fache 
optimist. Nevertheless at the end of it all Dr. Giles does not join the ranks 
o Mr. Colinvaux io his volume on the Carrlage 
of Goods by Sea Aot 1984 but has no doubt that on the whole the Brussels 
Convention has been a success. 

Did space permit it would be possible to comment at considerable length 

a number of other interesting points made by Dr. Giles in respect of those 

which have given rise to difficulty in practice. One sig- 
nificant feature which must not be overlooked is the difficulty of amendment 
in the case of an international convention which appears clearly from these 
pages, though perhaps a Httle more could have been safd about the Wisby 


3 Stag Line v. Foscolo Mango [1902 A.C. 828 is a example of this: what 
the House of Lords wanted to there, and did, was to evoid the rule 
established in The Towtovia (1872) L.R. 4 P.O. 171 in relation to deviation. 
Tt is very probable that they were right in thinking that their new interpre- 
tation of the law would be more in accord with foreign ideas on the subject, 
but they do not appear to have heard an evidenco on the subject. Nor can 


I al agree with Dr, Giles about the attitude of the House in River- 
stone Meat Co. Lid. v. Lanoashire Shipping Co. Ltd. [1961] A.O. 807: it 
was not " whas Hnglish lewyers had always believed to be the 


which he had departed from the intensely nationalistic U.S. Hne of decisions, 
which it is true had been followed by the English courts on unds of 
comity in several cases decided about the turn of the century, not t he was 
anxious to keep in line with foreign courts on the s Convention. 
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proposals et al, The Amending Convention (Brussels 1968) hardly more than 
a ridtoujus mas after so much labour has still to become operative, 
Moreover, before leaving the Hague Rules there are at least two other 


tion had been promoting a compromise bil of lading for some forty years 
before the so-called Hague bill of lading was agreed, and the eventual out- 
come owed much to the pertinacity and diplomatic ability of the eminent 
Liverpool solicitor, Sir Norman Hill, who, by persuading the shipowners to 
compromise, probably did more than any other individual to bring about the 
final success of the operation. 

I must also draw attention to two rether unaccountable gaps in an other- 
wise careful and comprehenstve account of all the important English Hga- 
tlon arising from the Hague Rules. The important controversy over the 
Tornt-Vita Food Products Cases t is not mentioned, nor 4 the subject of the 
“clause paramount,” though this matter, important as it is, Js no doubt 
somewhat peripheral to the Hague Rules as such. 

The Warsaw Convention is the subject-matter of the longest chapter in the 
book and this is understandable because it apples to passengers as well as 
merchandise, and apart from the legal aspects of the Warsaw Rules which 
by and large are of much the same type as those raised by the Hague Rules, 
its working has been affected by the intense national competition in the alr, 
and particularly by the need of internal airlines in the U.S.A. for some sort 
of dovetailing with the international] arrangements, a dovetaiHng which it ig 
hardly necessary to say had to be to the advantage of the American lines. 
Dr. Giles’ account of this episode is at once fascinating and saddening. 

As a result of this, and other anomaltes a person launching process for 
compensation under a Warsaw contract may benefit by choosing correctly 
among the various national jurisdictions which may well be open to him. 
The description and discussion of the “shopping around” process which arises 
from this is one of the most interesting passages in the book—not that tnter- 
national “shopping” is limited to contracts governed by the Warsaw Rules. 

The Geneva Convention on Bills of Exchange was altogether a more 
limited affair aince it was never accepted by ether the United Kingdom 
or the U.S.A.: this was more due to the intense conservatism of English and 
still more of American bankers than to the unconvincing points put forward 
by the British delegate, Professor Gutteridge, at Genova (referred to here at 
p. 151 and which would hardly have “commanded respect” even if they had 
contained the main substance of the truth!). 

This chapter is mmch the shortest in the book since the international 
repercussions have been small. Dr. Giles makes it clear that, so far as it 
goes, the Convention has played a useful, if ltimfed, role in ironing out the 
small differences in the law relating to bills of exchange which existed on the 
continent of Europe (the non-Communist area). As Dr. Giles says “the only 
Important point where unity has not been achieved concerns the aval,” an 
obigation on a bil of a kind not known to English law, but not Hashnilar 
to a signature under section 56 of the BHls of Exchange Act 1882. Dr. Giles 
takes the opportunity to provide a short but interesting excursus into the 
subject of the aval. A rather half-hearted attempt was later made to bring 
in the cheque which $ rather an Anglo-Saxon instrument; this was after- 
wards continued for some time by the Rome Institute and then fisaled out 
—an aspect of the matter which might perhaps have been noticed. 


4 The Torni is referred to, not for discussion of the important point of doctrine 
involved. bub for e rather picturesque phrase used by Langton J. in the 
court of first instance, 
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This book, printed in Holland, Hke all Sijthoff publications I have seen 
is pleasantly presented; also tt ts bound in a limp navy blue imitation leather 
and makes an attractive volume. The compositors’ errors are comparatively 
few, but some of them are rather ludicrous, e.g. “carriage” at p. 150, line 4. 

C. 


JounmaL oy Maritime Law anp Commence. Edited by Davi M. 
Sassoon. [Jefferson Law Book Company. Subscription m 
Europe $21.50. | 


Ir is a particular pleasure to me personally, as an old commercial lawyer, 
and also on behalf of the Modern Law Review to welcome this newcomer in 
the field of legal journalism, to which it is already making an important 
contribution. 

As far as I am aware it is the first periodical in Enghsh to be devoted 
to shipping law and overseas commerce, at any rate on a comparative and 
international basis. Considering the leading position of the common law Juris- 
dictions in the law of carriage by sea and marine insurance where both York- 
Antwerp and Hague Rules have been largely pioneered by Engish lawyers 
and shippers it is a little surprising that we should have had to wait so 
long, though now that the enterprise has been launched, not so surprising 
that it should have come from the U.S.A. which is apt to take the lead in 
legal journalism among the common law countries. 

I have had the opportunity of perusing two numbers of this journal 
which appears quarterly, part 4 of the first volume and part 1 of the second, 
and have found them of much interest. Covering a rather wider field than 
the title would indicate, both in the legal area and in the generous view 
taken of the material which is of value to a wide-ranging maritime lawyer, the 
articles so far published are concerned not only with international trade prob- 
lema, such as f.o.b. and cLf. contracts, and with matters of interest to shipping 
lawyers, such as the Hague Rules and the recent rather puny efforts 
to improve them by the Brussels Convention of 1968, but with the outstand- 
ingly important discussions now going on internationally about the exploita- 
tion of the rich resources lying on the continental shelves, and in even deeper 
waters, and indeed with other matters of the public international law of the 
sea which have always been of considerable importance to commercial law- 
yers, more so than many of them have realised. 

The sponsors of the Journal have evidently from the beginning hed im 
view a wide international coverage as the Advisory Board has been enlisted 
from among the most distinguished commercial lawyers and judges in the 
maritime countries, and includes from England Lords Devlin and Diplock, 
as well as other English lawyers. Moreover the list is by no means confined 
to common lawyers, as representatives of a number of civil law countries are 
also included, the French team being particularly strong and including such 
well known names es that of Professor Roditre of Paris. These advisers 
evidently take more than a superficial interest, for the July number (1970) 
starts off with a characteristic article by Lord Diplock on Conventions and 
Morals, a somewhat tert commentary on the alterations to the limitation 
clauses in the Hague Rules effected by the Brussels Convention of 1968. I 
noticed also in the advertisement of a forthcoming number—this ls a good 
idea provided it does not have the effect of postponing the publication of 
urgently interesting topical material—an article on Strict Shipowner Lèability 
by Professor Selvig, the well known Norwegian authority on maritime law, 
who % also a member of the advisory committee. 

The earlier issues seem to have been rather too much confined to matters 
chiefly of domestic interest to American lawyers, particularly the notes on 
cases. This was perhaps to be expected but the editors have certainly been 
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able to break away from this in the later Issues, not only in the articles section 
but in the case notes which provides a good test on this point, since several 
English and Australian cases are noted. The main gap in the coverage which 
I have noticed is marine insurance about which there is Httle if any discus- 
sion. In this field disputes leading to Ittigation have become somewhat rare, 
in this country at any rate, but there are still many matters of interest left 
for discussion. 

The Journal, which is well printed and attractively produced, made a 
good start in 1969 under Professor Garretson of the New York University 
Law School Professor David Sassoon now of the Georgetown Law Centre, 
but whose work on f.o.b. and cif. contracts is well known in England, is 
pow in charge. Under his leadership, and stimulated by his wide, cosmopoli- 
tan outlook, I am sure that the international aspects of the subject will 
always be borne in mind. Long may the Journal flourish. 

C. 


A CasrBoox on Company Law. By H. R. Hamro (assisted by M. J. 
Tresrcock). [London: Sweet and Maxwell. 1970. 592 pp. 
£8-50.] 


For many years Enghsh teachers and students of company law have 
valued Professor Hahlo’s South African casebook on the subject which 
included cases and discussion relevant to their studies. Now at last we 
have a wholly new version of his book adapted for readers in Britain 
and also in Canada, AustraHa and New Zealand. The virtues of the 
previous edition have been augmented by the qualities of scholarship and 
discrimination which have gone into this volume. In one sense, a review 
need do no more than say thet any student or teacher of company law 
who wishes to use a “casebook” in the best sense (that is to say, a 
careful selection of the source material together with the commentary 
for which the author can find space) need look no further now than Hahlo. 

Of course every casebook is a personal selection and any which reaches 
out beyond the old form of a scissors-and-paste patchwork from judicial 
sources only risks even more criticism. But Professor Hahlo hes taken 
the risk; and if a reviewer feels, as does this one, that the material 
chosen to introduce the student to the sociological background is not well 
selected he is saying only that he would have put in different snippets 
into the few pages available. (It is, even so, difficult to sce any ground 
for including the few lines from Hobbes’ Leviathan on page 88.) 

The author has packed in brief references to so many Engilsh and Common- 
wealth cases as almost to prohibit proposals for additions. Nevertheless, 
one misses inter aka reference to Breckenridge Speedway v. R. (1967) 64 
D.L.R. 2d 488 and Re K. L. Tractors (1961) 106 C.L.R. 818 in connection 
with the difficult issues of property and «ultra uires (pp. 59-61). So, too, 
the status of unregistered “ilegal” associations (pp. 24-27) merits 
reference to the dicta in Re Ilfracombe Permanent Mutual Benefit Build- 
ing Sooiety [1901] 1 Ch. 102, Further, the distinction between an Illegal 
and «lira vires act (p. 40) needs further elaboration over the one South 
African case cited, though it has received attention only in scanty English 
authorities such as Anderton v. Midland Ry. [1902] 1 Ch. 869. More 
serious perhaps is the occasional failure to bring out the full importance 
of a topic, as in the effect of the articles, pages 68-83, where the cross 
references to later discussion in pages 452-466 is inadequate, and reference 
in the notes to Quin ¢ Astens Lid. v. Salmon [1909] A.C. 442 and to 
the dicta in Re Harmer [1959] 1 W.L.R. 62, would have been appropriate. 
Disappointment is elso caused on occasion by a sudden drop in the usually 
high standard of the notes, as in the failure to highlight the issues arising 
from Bamford v. Bamford [1968] 2 All E.R. 655 (p. 849). 
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Some errors have crept in. For example, the croes references on page 
29 have gone wrong; the facts twice wrongly attributed to Torquay Hotel 
v. Cousias [1960] 2 Ch. 106 (p. 21 and p. 450) indicate that the author 
meant to insert Hinhorn v. Westmount Invesiments Ltd. (1969) 6 D.LR. 
8d 71 (noted (1970) 88 M.L.R. 809) where the Torquay decision was 
followed; and it is strictly tncorrect to say that in Re Roith Lid. [1967] 
1 W.LR, 482, Plowman J. said that the transactions were “not reasonably 
incidental to the carrying on of the company’s business” (p. 881), for his 
lordship inclined to just the opposite opinion. Im such a wide-ranging 
book, it was very difficult for the author to decide how much of the vast 
jurisprudence from the U.S.A. to include’ He courageously decided to put 
in just a little Three improvements are here respectfully suggested: first, 
the quotation from Rugg J. in one of the two Old Dominion decisions con- 
cerning promoters (p. 87) ought not to stand alone without some balancing 
reference to rather different U.S. views (see, og. now Cary, Corporations 
(1960), pp. 1046-1058). Secondly, the U.S. discussions concerning a fiduciary 
duty in dealings In “control” have gone a long way since Perlman v. 
Fidman, 219 F.2d (1955) discussed on pages 402-467. An extract from 
the creative judgment of Traynor C.J. in Jones v. Ahkmanson, 81 Cal. 
Rptr. 592, 1968 (S.C.Cal) and reference to decisions of the Federal courts 
in such cases as Norte Oo. v. Hufines, 416 F.2d 1189 (1969 CA. and Circ.) 
and MoDaniel v. Pamier, 418 F.2d 545 (1969 C.A. 10th Circ.) would be 
appropriate. Among the huge quantity of American journal literature, 
thirdly, a reference might be useful for English students to V. Brudney 
(1966) 65 Mich. L.Rev. 259 on this same topic; and to M. A. Eisenberg in 
(1989) 57 Cal.L.Rev. 1, whose discussion of general question of roles of 
shareholders and management in corporate decision-making goes to the 
root of many fundamental issues. 

These are relatively minor problems to which the author may care to 
turn his attention in future editions. Such editions there are sure to be, 
for this is the book which the study of company law has long needed to 
place beside the textbook. Professor Hahlo is to be congratulated upon 
the admirable conversion of his South African book into what is Hkely 
now to become a Commonweelth standard work. 

K W. W. 


THe Tax CONSEQUENCES UPON CoNVERSION OF Prorerrty’s USE. 
By Yaaxov Neeman. [Tel-Aviv: Schocken Publishing House 
Ltd. 1970. 225 pp. +4°50.] 


Dz. Neeman states his objective thus in the Introduction— 


“This study is devoted to the consideration of the tax consequences 
resulting from a change in the use of property, e.g. from business 
use into nombusiness use, while the property remains within the same 
taxable entity. The problem is whether a taxpayer who changes the 
use of property has any recognised gain or loss upon such conversion 
in case the market value on conversion date differs from the basis 
of the property. . . . The core of the problem is whether a mere 
change of the property’s use, while the ownership remains vested in 
the same person, should be regarded as a taxable event.” 


The author sets out with the not unreasonable conviction that it should 
not end, by way of detailed comparative study of American, English and 
Israeli law, reaches the conclusion that his initial prejudice was fully 
justified. The point of departure is the decision in Sharkey v. Wernher, 
which is demonstrated to be unsound and wumnecessary, though perhaps 
more credit might have been given to Lord Osaksey, whose dissenting 
Judgment is founded upon a simfler conviction. 
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The idea of a notional sale to oneself can be applied to other situations, 
as indeed was done by the Israel Supreme Court in Cohen v. Assessing 
20 (3) P.D. 421 (1966), a decision of which Dr. Neeman is equally 
critical. After a brief but necessary examination of the concept of “income” 
and the problems of imputed income, self-consumption and scif-payment, 
he considers in much greater detail six possible conversion situetions— 
where an item of property is held as a private investment, a business capital 
asset or an inventory item and its user is changed from any one of these 
to either of the others. This is a fascinating exercise, albeit a little laboured 
in parts. The English position is rather less involved than that in the 
other two countries studied and receives correspondingly less attention, 
though some interesting anomalies in the Finance Acts of 1902 Sched. 9, 
para. 7 and 1965 Sched. 7 pera. 1 are revealed. Thus, for example, a 
dealer in land who appropriates to inventory his own private residence 
appears to fall outside the statutory provisions because a selo would not 
have produced a chargeable gain. 

As an overall solution to the problem, Dr. Neeman proposes a “Unt 
form Basis Rule” under which conversion should not be a taxable event 
but the character of a gain or loss should be determined with regard to 
market value on conversion. This solution is attractive to the purist but, 


and is an indication of the practical as well as the academic value of this 


study. 
A. J. Eassom. 


Tar Exo or Manniacr. By Davi Monznis. [London: Cassell. 
1971. £2°10.] 


THis book is described by Lord Hailsham of St. Marylebone in his Fore- 
word as a “plain man’s guide to marriage law written by a lawyer.” Such 
books rarely appeal to academic lawyers, nor are they often to be recommended 
to students. The reviewer's prejudice was, in the present instance, 
initially confirmed by the opening chapters in which the history of divorce 
is traced: the general impression is one of somewhat breathless incoherence. 
On reading further, however, it became clear that this is a book of real merit 
and one which can be strongly recommended to students. It is written 
by a practising solicitor with a wealth of experience of divorce law as it 
in fact operates. It thus provides a valuable corrective to a purely academic 
treatment of the law. The passages (see pp. 128-181) in which the author 
describes the emotional strain (not only for the client but also for his 
solicitor) of what appears to counsel or judge (who only comes on the 
scene when most, if not all, passion has been spent) as “another easy 
undefended,” conveys the reality of the divorce process better than any 
other published work known to the reviewer. The book gives a good idea 
of the procedural delays and intricacies which are commonplace in divorce 
(not to mention other civil litigation). The passages on financial matters are 
realistic, practical and informative, and again give a better tepression of 
what happens, end of the difficulties caused by the well-intentloned but 
unrealistic pronouncements of the courts than the more comprehensive 
accounts of the case law which are readily available. Although it no 
doubt appears a somewhat cynical approach, the central question in the 
vast majority of divorces is capable of being reduced to a crude, two-word 
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formulation: “how much?” There used to be a time when every divorce 
solicitor knew the answer (more or leas); now very few can do so, which 
(as Mr. Morris points out) is likely to lead to more contested matrimonial 
litigation, and thus more bitterness, distress and humilfation—in short, 
the very antithesls of what was claimed for the Divorce Reform Act 
Although it is possible to disagree with much of the authors reasoning 
and conclusions, this is a book which is most valuable for the under- 
graduate in that it provides a thought-provoking antidote to contemporary 
conventional wisdom written, not from the standpoint of dogma, but of 
experience and understanding. 
STEPHEN CRETNIY. 


SOUTH ÅFRICAN CREDONAL Law snp PROCEDURE (formerly Gardiner 
and Lansdown): Volume 1—GrnkraL PRINCIPLES OF CROONAL 
Law. By Proressozk E. M. Burcuect and P. M. A. Hunt. 
[Capetown: Juta & Co. Ltd. London: Sweet & Maxwell. 
1970. Ivi and (with index) 429 pp. R16-00 (£11-20); students’ 
edition R12°50 (£8-75).] 

Tue sixth edition of Gardiner and Lansdown’'s South African Onrimenal Law 

and Procedure was apparently reviewed in only one English legal publica- 

ton—not this one—and that comparatively briefly. The reviewer had in mind 
that he was deaHng with an established work and mentioned personal 
acquaintance with earlier edithons. Indeed there was little need to explore 
its well-established merits, for it simply amounted to a bringing up to date. 

It was published in 1957; and without committing oneself to a precise term 
one may think thet in a subject changing as rapidly as Criminal Law 
thirteen years between editions is too long. Perhaps, had an edition appeared 
in the meantime or had a supplement been issued regularly, the task facing 
the team which took on the preparation of a seventh edition might not have 
been quite so formidable. In the event it is clear, comparing the last edition 
of Gardiner and Lansdown with this volume, that this is something new 
altogether and that when all four volumes are published the whole will be a 
totally new work, Gardiner and Lansdown could not readily be made to shrug 
off thirteen years of neglect simply by adding cases and statutes and by 
re-writing passages where necessary. A totally new work seemed the best 
solution, and has emerged. Yet the ghost of Gardiner end Lansdown is to be 
seco: a happy and contented ghost, surely, because due honour has been 
done to # in the title and in the tributes which are made to it in the text; 
and because the standard of scholarship, the literary style, and the compre- 
hensive plan of the whole are in a tradition to which it must be accustomed. 

This volume is divided into two parts. Part 1, by Professor Burchell, 
covers the history of the law, the definition of a crime, the classification of 
crimes, and the policies behind the criminal law. Part 2, by P. M. A. Hunt, 
covers the general principles of the law. The three volumes to follow will deal 
with common-law crimes, statutory offences, and procedure and evidence. If 
VoL 1 is an augury for what is to follow, this will be without doubt the 
standard work on the whole subject. This is a magnificent book; and the 
pubHshers undertake to keep it, and the three to follow, up to dete with 
supplements. 

Not only is the plan and scale of the work different from anything that 
has gone before in South African Criminal Law, but gone also is the rather 
parochial quaHty which in retrospect made the old Gardiner and Lansdown 
essentially a book for South African practitioners and only secondarily of 
use to others. Footnotes are now used liberally—brief ones, in the “ English” 
rather than in the “American” style—and the range of references and 
authorities ctted reflects the increasing volume of relevant literature avall- 
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able in the English language; the usefulness of the book is thus vastly 
increased. But the fact is that Gardiner and Lansdown has not been com- 
pletely replaced: despite—or because of—the sheer dimensions and erudition 
of this work there is still a need for a new book on the scale of Smith and 
Hogan or Cross and Jones on the English law. Further, Volume 1 alone 
will be published in a student’s edition; the restricted field it covers suggests 
a course in Jurisprudence rather than in Criminal Law, and this, quite apart 
from its price, may lbnit its appeal. It is worth noting that each of the 
volumes to follow is expected to contain approximately 1000 pages, and 
the pre-publication prices are R25-00 each. Never a light matter, the price 
of a book acquires an added seriousness in the South African context. Acute 
poverty imposes a crushing handicap on aspirant non-White practitioners, 
and the total number of practitioners in South Africa is so inadequate as 
to amount to a denial of justice. 

The problem of administering criminal justice is of staggering propor- 
tions: South Africa is. responsible for half of the world’s annual total of 
judicial executions, and her daily prison population is two times that of the 
United K4ingdom’s, despite a total population of between one-half and 
one-third. Unless there can be some guarantee that this new treatise will 
reach the hands of those who need it most it may prove to be almost 
irrelevant to the South African scene. 

How unfortunate and wasteful all this is. The powerful virtues of a 
legal system with a Roman-Dutch bese are so clearly shown by this 
magnificent volume, 

Chapter 1 explores the history of South African criminal law in some 
depth, and an impressive range of resources, some more familiar than others, 
is used. One of the most interesting passages is a critical assessment of the 
value of Roman law as a basis for the modern South African law. Professor 
Burchell concludes that a student of the South African law “seeks in vain 
in the Roman texts for one single definition which exactly corresponds with 
a modern South African definition” (p. 7). This ts an important comment; 
it sets the background to the readiness with which Roman Law absorbed 
principles end influences from other systems in order to meet demands on 
it. English law was less fortunate, having to rely on itself to a greater 
extent The work of the Criminal Law Revision Committee now affords 
an opportunity to draw on other systems, and doubtless this volume will be 
accepted by ft as the prime source of information on the South African 
law. 

The authors do not hesitate to plunge into what must be South Africa’s 
most troubled legal waters: a study of the policies behind substantive rules 
of the criminal law. The difficulifes of writing a chapter acceptable to all 
are enormous. In fact, what has been achieved is a useful and delicately- 
balanced study. The approach is via a consideration of the extent to which 
the enforcement of morality is a fitting basis for the law. 

The discussion is on Hart-Devlin Imes. A critical view of the purpose 
of the offences of bigamy, tncest, pubMc indecency, blasphemy, and the 
violation of a grave is taken, and the writers cell for reappraisal by the 
legislature of the law on these topics. At the same ttime, however, they deny 
an attempt to “crusade” for changes in the law One may perhaps be 
forgiven for asking why there should be a reappraisal if no change is 
needed? A change in the morality enforced m South Africa would place 
in Jeopardy the present social order: the Immorality Act, of 1987, which 
deals inter ala with inter-racial contacts, is not so named by accident. It 
should be borne in mind too that the moral code and the social order being 
enforced is not that of the man on the Alexandra Township but on the 
Houghton bus, to use the tmagery of the authors (p. 64, note 57), and this 
exclusiveness is precisely what brings that code into such disrepute 
Professor Burchell has, with great skill, highlighted the problem in a 
manner appropriate to the excellence of the study. 
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One topic which it is hoped will attract attention for reform in England 
in the near future is the law relating to provocation. On page 241 the 
authors note that “. . . although provocation is still only a defence to a 
charge of murder according to the Engish common law, the [South 
African] courts have extended the defence to all crimes involving so-called 
‘specific intent’ (e.g. assault with intent to do grievous bodily harm).” The 
current South African view is based on R. v. Thibam, 1949 (4) S.A. 720 
(A.D.), where Schreiner J.A, decided that provocation was not a defence 
but “a special kind of material” relating to the proof of intent In this 
way, tt seems to follow naturally that a restriction to murder alone would 
be artifidal, and that the question of the subjective nature of provocation 
is readily settled. English law has not yet decided conclusively that the 
reasonable man may be one-legged, crippled, impotent, or the lke; on the 
other hand the authors argue powerfully that in South Africa provocation 
must “invariably be judged subjectively irrespective of whether it is 
accompanied by intoxication, mental abnormality short of insanity, or 
idiosyncrasy” (p. 247). A powerful example of the application of the wider 
approach of the South African Law may be seen in the very recent case of 
8. v. Ngoboza, 1970 (8) SA. 558 (O.P.D.). Here, the accused was convicted 
on a charge of assault with intent to do grievous bodily harm; but in view 
of the failure of the trial court to take into account the accused’s evidence 
of provocation—taunts about his tendency to sodomy—the conviction was 
reduced to one of common assault. One may urge this volume on those 
who in due course will consider this topte for reform. 

In contrast, one must express a trace of disappointment tn the chapter on 
mens rea in statutory offences. In an admirable survey earlier in the book 
Professor Burchell shows clearly that there is little to Justify lability 
without fault in terms of social or legal policy. The Appellate Division had 
accepted without great difficulty that the accused should have to show on 
balance that the contravention proved by the prosecution was without 
negligence on his part. P. M. A. Hunt questions the “true-blue” South 
African basis of this rule, echoing the doubts of Holmes J.A. in 8. v. 
Qumbella, 1966 (4) S.A. 856 (AD.). Surely it is less important to ask 
whether a rule is truly South African than whether it works successfully? 
In Sweet v. Parsley [1969] 1 All E.R. 847, it was queried whether the 
“due diligence” approach would bo possible in view of D.PP. v. Wool- 
mingtom [1985] A.C. 462 South Africa’s Woolmington, as it were, is R. v. 
Ndhloow, 1945 A.D. 369. Both cases, and most of the judgments cited in 
them, were cases of murder—offences against their respective common laws, 
and in both tostances thus subject to the principle that full meas rea must be 
estabHshed by the prosecution. The exceptions, in Wdklovow’s case, seems to 
support the rule being here argued for in statutory offences; and WdAlovw’s 
case moreover leaned heavily on Wookningtow despite much available Roman- 
Dutch authority on the point. It is arguable that some of the dicta most 
often cited from both cases are not incompatible with the proposition that 
where a statute is silent on the mens rea of an offence it creates, the defence 
must show an absence of negligence. Unhappily, the very recent case of 8. 
v. Wandrag, 1970 (8) S.A. 188 (O) is of little help. It is suggested that 
there are strong reasons of policy for adopting thls approach; the best 
evidence of mens rea is usually in the hands of the accused, and however 
heavily criticlsed they may be some of the arguments for the imposition of 
Wability without fault are sufficiently welghty to make it reasonable for 
the accused to have to show due diligence. Surely a statutory offence, where 
mens rea is not mentioned, should be construed differently from other 
offences? It would be a pity tf the South African law turned fts back on 
what England seems to be working towards with difficulty and what other 
systems have found practicable. 

But this is a metter on which opinions are divided; the force of P. M. A. 
Hunts arguments must be acknowledged, ss must the care with which they 
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are developed. The third volume, where statutory offences are to be dealt 
with es such, will no doubt be an important contribution to the discussion, 

No reference $s made to the influence and authority of Rhodesian deci- 
sions. At one time the Appellate Divislon heard appeals from north of the 
Limpopo, and today the South African Law Reports carry Rhodesian judg- 
ments as a matter of course. The footnotes abound in Rhodesian cases, and 
it is suggested that for completeness’ sake an explanation is needed. 

Each chapter is headed with a brief paginated list of topics which follow 
—a most useful editorial device. Also a useful feature of this work are the 
specknen indictments at the ends of chapters involving inter aka attempts, 
conspiracies, vicarious responsibility, and unincorporated associations. The 
Index, and Tables of Contents, and of Statutes and Cases ctted appear full and 
complete. 

In conclusion, like the road-test of a Rolls Royce, a review of this book 
is much in the way of a formality. One begins assuming the superb quality 
of the product end suffers no betrayal. Unfortunately, again like a Rolls 
Royce, there is the possibility that this work might not be as readily 
available as one would wish—aend for much the same reasons. 


H. E. Boos. 


CrDoONAL ArrraLs. By Micnar, Kyicur. [London and Belfast: 
Stevens & Sons Ltd. and Northern Ireland Legal Quarterly Inc. 
1970. 248 pp. (inc. appendices and index). £8-50.] 

Tas is not a comprehensive monograph on criminal appeals but, according 

to its subtitle, “A Study of the Powers of the Court of Appeal Criminal 

Division on Appeals Against Conviction.” It is mainly concerned with 

“the proviso,” with the substitution of verdicts, with allegations that the 

verdict is against the weight of the evidence (old style, 1907) or unsafe 

or unsatisfactory (new style, 1966), and with the ordering of retrials. 

Mr. Knight examines the relevant powers of the court and its predecessor ; 

and he submits thelr exercise of those powers to exhaustive analysis and 

to criticism as appropriate. 
The study of the proviso demonstrates clearly enough a history of 

Judicial inconsistency. Certain kinds of trial errors tend to be 

as so serious that the proviso cannot be applied even though the normal 

test for its application is satisfied, while other errors are not treated as 

necessarily fatal to the conviction. Yet it is not easy to rationalise the allo- 
cation of errors between these categories; and errors in the former category 

— is, those normaly treated as fatal, are not consistently so treated. 

This demonstration is a useful piece of work. Unhappily, Mr. Knight is 

himself inconsistent in the accuracy with which he expresses the wel- 

established test for the application of the proviso. For instance: “'The 
test... is . . . whether there is, despite the fault, sufficient evidence for 

a reasonable jury definitely and fairly to convict ... The Court... 

ask if, without [the fault], there is a strong enough case for a con 

viction” (p. 16). In the context of the book as a whole this can charitably 
be seen as a fallure of self-expression. Language and style are not Mr. 

Knight’s strong sults, and tt is a pity that none of those learned friends 

whose detailled assistance he acknowledges took a tough line with the 

menuscript, sentence by sentence, as a piece of prose. The book makes 
very unhappy reading, I am sorry to say. 


“on the finding of the jury it appears . . . that the jury must have been 
satisfied of facts which proved htm guilty of the other offence.” Mr. 
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Knight is, I think, excessively pusaled (pp. 70-82) by the familtar exercise 
of this power on murder appeals. His difficulty is that a manslaughter 
conviction is quite commonly substituted although it is clear that the jury 
were not satisfied that the case was one of provocation or diminished 
responsibility or criminal negligence, or as the case may be. In the end, 
after long traval, he acknowledges that “casuistic logic” and policy 
justify mch substitutions—but, it seems, only just. It is submitted that 
the problem does not exist, The relevant “facts” of which the Jury must 
have been “satisfied” are not the specifically manslaughter facts (pro- 
vocation; intention to harm but not to Kill; etc.): ome who seys “I only 
intended an assault” does not have to “satisfy” the jury of that in order 
to escape with a manslaughter verdict. The relevant “facts” are: an 
unlawful kiMng with or without maHce aforethought; or an unlawful 
kling with malice but possibly with diminished responsibility; ete. Such 
“facts” prove a man guilty of manslaughter even if he is actually guilty 
of murder, for the greater includes the less. 

Perheps the most valuable feature of the book is the account of the 
exercise by the Irish Court of Criminal Appeal of the wide power which 
H has possessed since 1928 to order a retrial. The similarity of the Irish 
system to ours in all other respects renders this experience closely relevant 
to the debate long conducted in this country on the desirability of a 
general provision for retrials. Mr. Knight’s main thesis is that there should 
be such provision. As one long persuaded on the matter I was heartened 
by the favourable tendency of the Irish evidence, so diligently unearthed 
by Mr. Knight Whether this overdue reform is any nearer achlevement 
as a result of his researches is, alas, another thing entirely. 


Evwarep Grurw. 


SENTENCING OFFENDERS IN Magistrates’ Counts. By Kerra 
DrevLwN. [London: Sweet and Maxwell. 1970. xxii and 228 
pp. (ine. index). £8:25.] 

For a long time sentencing hes been the most important task of magistrates’ 

courts, but only now is there a book devoted to providing a comprehensive 

view of all aspects of this task alone. Although his approach to the subject 
ig academic, Mr. Devlin has had the experience, as practising barrister, 
magistrates’ clerk and magistrate, to illuminate his material in very relevant 
ways; throughout the book points are made which occur most naturally 
only to one who has been involved in the sentencing of offenders. The best 
example of this is his chapter on sentencing offenders convicted of offences of 
strict liability, which, although a mere six pages, is, to my knowledge, the 
lengthlest, perhaps the only, treatment of this topic. Too often the existence 
of such offences is excused by asserting that any injustice that might result 
from the conviction of the morally innocent can be avoided by the selection 
of an appropriate sentence. Mr. Devlin demonstrates that considerations 
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and with which magistrates are familiar, cannot be applied easily in 

cases of strict liability and that the sentencing of such offenders is unlikely 
to make up for the unease which convictions for such offences create. 

It should be remembered that by no means all offences of strict lability 

are enforced by specialised agencies, such as the factory inspectorate, 

who can weave consistent concepts of fault into their policies of enforce- 
ment. 

Sentencing and our knowledge of it being what it is, perhaps it is 
extremely dificult to write more than an introduction to the subject but 
this book can be no more than an introduction, although a very good one. 
It certainly is not the exhaustive compendium for which students of 
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sentencing might wish Full paraphrases of statutes are invariably boring 
but summaries inevitably must be incomplete. There is more material 
on the use made by the courts of their powers than Mr. Devlin presents, 
ust as there is on the effects of using those powers. Indeed in relation 
to the courts’ powers and their effects the book seems to go only e little 
further than “The Sentence of the Court.” Where it gains decidedly on 
that publication is in tts consideration of the process of sentencing and 
of the significance of factors relating to the offence and the offender. 
Indeed because of its practical slant it complements D. A. Thomas’ treat- 
ment of these topics in his book on sentencing (reviewed at (1971) 84 M.L.R. 
227). In short this is a timely, interesting and comprehensive introduction 
to the subject but not a vade mecum of sentencing. 
Sararen Wura. 


= 
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CORRESPONDENCE 


Immigration and the Criminal Courts 


Sir, 
' There is a vital ommission in the concluding paragraph of my article 
“Immigration and the Criminal Courts” (1871) M.L.R. 185. The missing 
word is “superior,” which should have been inserted before “criminal 
courts.” The first sentence of the concluding passage should, therefore 
read: “The above survey is far from exhaustive; however, it is hoped 
that enough has been illustrated to show the admirable and skilful way 
tn which the superior criminal courts have tackled some of the problems 


that confront them... .” 
Yours faithfully, 
F. O. SaYLLON. 
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LAW OF THE EUROPEAN COMMUNITIES 
AND MUNICIPAL LAW 


I. NATURE OF COMMUNITY Law 


Brrore examining the relationship of Community law to the munici- 
pal law of member states, its legal nature should first be examined. 
This may perhaps be best demonstrated in a pragmatic manner in 
the light of the objectives, powers and institutions of the Com- 
munity. 


Community objectives 

The long- , and certainly rather distant, objective of the HEC 
Treaty is a gradual development and establishment of a common 
market envisaged as an economic union which would ultimately 
integrate the national markets of the member States.’ This gigantic 
task is to be attained, according to the Treaty, by a gradual 
establishment of a free movement of goods, persons, services and 
capital across the national boundaries of the member States.’ To 
assure a free movement of goods, customs duties and quantitative 
restrictions and measures having their equivalent effect are to be 
abolished and a common customs tariff * and a common commercial 
policy towards third States established. A mere elimination of 
these trade barriers could not ensure this freedom of movement 
unless it was accompanied by free competition in inter-Stete trade 
and by harmonising the relevant legislation of the member States 
which may hamper itt A common agricultural’ and transport 
policy complete these basic principles. 
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2 HEO Treaty, art. B. For a corii sis of ves of the O 
Treaty seo Dabin, “ Au-dela de l'union Jouan. union. Soromigus, in 
Institut d'Etudss Juridiques Huropdonnes do le Faculté de Droit de l'Univer- 
sitd de Lidge, ds l'Union Dowaniére à l'Union H 96 (1970). 

3 As of July 1, 1968, customs duties in the iIntra-Community trade were 
and a Common Customs Tariff established, REO Commission, Seoond General 
La argo gel (1960). 

4 


s Common market organisations for various agricultural products were established, 
REO Commission, First General Report on the Aotivitics of the Communities 
1967, at pp. 181-145 (1068). 
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The realisation of these aims alone, conceived as factors of 
integration, could hardly release effects powerful enough as to bring 
about an economic union. The structure of national economies may 
well withstand such an integrating impact. The Treaty requires, 
therefore, among its fundamental principles, a co-ordination of 
economic policy of the member-States.* Significantly enough, as to 
the aims in the fiscal, monetary and social fleld, which are no leas 
relevant for a progressive integration, the Treaty remains rather 
reserved and general. 


Community powers 

A mere traditional co-operation among the member States could 
have hardly achieved this wide range of aims which are instrumental 
in establishing and developmg a customs union and leading 
ultimately to an economic union. Independent Community powers, 
however limited, have, therefore, become indispensable. Within 
the limits set by the Treaty, the Community has its own, specific 
powers which reach out into the traditional competence of the State. 

Depending on the respective field of application, the Community 
powers differ, of course, in their scope and intensity. Whereas they 
are extensive, to the point of being exclusive, in the field of customs 
duties, quantitative restrictions, agriculture, competition or State 
aids, to cite only few examples, they are modest and inconspicuous 
in the field of economic or monetary policy.’ In the first instance, 
the Community powers are particularly powerful as they may reach, 
in the form of a regulation, directly into the national legal orders 
of the member States. In the second instance, they are hardly 
more than an obligation of the member States to co-ordinate their 
policies in the respective fields. The nature of the Community 
objectives and of the subject matter to be regulated explain why 
the Community law, t.e. the Treaty and Community acts, are 
applicable to the member States as well as to individuals. 

The EEC Treaty provides for three different forms of binding 
acts, the force and content of which widely differ.* In this sense 
there is a certam gradation of powers as expressed by the different 
Community acts. A regulation is the most powerful act typical of 
the Community legal order. It is binding in every respect and 
directly applicable throughout the entire Community without any 
intervention whatsoever on the part of the member States. It may 
impose obligations or confer rights on member States and individuals 
alike. By its content a regulation is a veritable Community law. 
Compared with a regulation, a directive is less powerful, as it binds 
only the member State addressed and that only as to the objectives 


* EEO Tresty, art 9 g). 
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to be attained, leaving the choice as to the proper form and means of 
execution to the competent national authorities. A decision is 
binding in every respect on the person to which it is addressed, 
be it an individual or a member State. In some instances the Treaty 
itself determines the form of the Community act to be taken; in 
others the Treaty leaves it to the discretion of the competent Com- 
munity institution to choose for itself the appropriate form of the 
act. 


Community institutions 

The powers of the Community logically require Community 
institutions to exercise them. Without examining the Community 
institutional structure at any length, it suffices to say for our 
purpose that the Community legislative process is carrted out by an 
original interplay between the Commission, the truly independent 
Community body, and the Council of Ministers, a body composed 
of the representatives of the member States. At the risk of generali- 
sation, it may be stated that the basic Community powers rest 
with the Council. However, and this is an essential institutional 
feature, the Council is restricted in its powers in so far as It may 
act, as a rule, only on the proposal of the Commission, which 
reflects Community interests as a whole. The role of the Commission 
in this process should not be underestimated. A proposal of the 
Commission carries great weight in this process in so far as the 
Council may disregard it only when acting unanimously.” Thus 
the Commission exercises its impact on the content of the Com- 
munity act to be taken by the Council. Even though the Com- 
mission is primarily to apply Community law, it has nevertheless 
its own powers of decision in specific instances. It is quite typical 
of the Community legal order that it is the Commission which is to 
watch over compliance with Community obligations by member 
States or individuals.*° 

The exercise of the powers of the Community by its institutions 
would be inconceivable without judicial control. Generally speaking, 
the Court of Justice is exclusively competent to ensure the legal 
exercise of the powers of the Community by its institutions; the 
observance and execution of Community oblgations by member 
States or individuals; and the uniform interpretation of Community 
law by municipal courts of the member States. 


Conclusion 

The objectives, the powers and the institutions of the Community 
suggest already that there is hardly any basis for comparing the EEC 
Treaty with a traditional international treaty. Community law is, 
in a sense, an autonomous legal order to which not only member 


' [bid., art. 149. 
10 Tbid., art. 169. 
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States but individuals as well are subject! A long-term process of 
integration, as outlined by the Treaty, would be impossible if not 
guided and fostered by a continually developing Community law, 
by a progressive Community legal integration. Thus even in legal 
fields the Treaty displays its own, inherent dynamism. This brief 
introduction may make it clear that to classify the EEC Treaty as 
any other international treaty would do violence to its true legal 
nature and rob the Community of its very foundation. It appears, 
therefore, misleading to view the relationship of Community law to 
municipal law along the traditional lines. 


LL. Toe RELATION oy THE Law or THE EUROPEAN COMMUNITIES 
TO THE Law OF THE MEBER STATES 


The gradual development of the European Communities prompts 
municipal courts of the member States to apply Community law 
more and more frequently. Applying it, municipal courts have 
had in a number of instances to rule on its conflict with municipal 
law in general and with constitutional law in particular. 

At first sight this question seems to pose no particular prob- 
lem. Municipal courts have always interpreted and applied pro- 
visions of international treaties and agreements. And depending on 
the respective constitutional provisions they may have upheld 
the supremacy of international treaties over conflicting municipal 
law. 

The law of the European Communities undoubtedly reveals some 
very original features. Its relationship to municipal law raises, 
therefore, different problems from the relationship of traditional 
international treaties to municipal law. It is, therefore, not surpris- 
ing that municipal courts may have difficulties in finding a reliable 
basis for resolving such a conflict. 

The relationship of Community law to the law of the member 
States covers a wide range. It concerns not only the relation of 
the Treaty provisions to municipal law but that of the various Com- 
munity acts as well. Particularly regulations which are binding in 
every respect and directly applicable in each member State, may 
confict with municipal law—an unusual kind of a conflict indeed, 
up to now hardly envisaged. 

This conflict may present itself in two different situations. The 
Community law may conflict with a preceding municipal law—a 
conflict the resolution of which hardly poses particular difficulties. 
But the Community law may also clash with constitutional pro- 
visions or with a subsequent municipal law. The resolution of this 
conflict is difficuH in so far as most constitutions contain no 
appropriate provisions. This general observation may sufficiently 
reveal that the relationship of Community law to the municipal law 


11 Ruling No. 26/62 (van Gend d Loos), 9 Reousil do la juns- 
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of the member States is of a special nature, raising new problems 
which may call for a new solution. 

There are two ways of settling this rather unique conflict: 
either to follow the traditional way which attempts to solve it 
on the basis of constitutional provisions; or to search for a new, 
unorthodox solution inherent in the Community Treaties themselves. 

Let us briefly examine the constitutional provisions of the mem- 
ber States first and see to what extent, if at all, they may assure an 
effective operation of the Community. 


TU. GENERAL SURVEY OF THE CoNsTITUTIONAL PROVISIONS 
OF THE MEMBER STATES 


Among the constitutions of the member States, the constitutions of 
the Netherlands, of Luxembourg and now Belgium stand apart from 
the constitutions of other member States, as they were amended 
with regard to the Community Treaties. 

According to the Dutch constitutional amendment of 1956, 
international treaties prevail over the constitution and national 
legislation, regardless of whether they are preceding or subsequent 
(art. 66).12 Moreover, the Dutch courts may not review the con- 
stitutionality of international treaties or egreements (art. 60 (8)). 
According to the Dutch constitution, international treaties and 
agreements are the supreme law of the land. 

The outstanding and progressive feature of the Dutch con- 
stitutional amendment may be found in the explicit provision 
according to which acts of international organisations—to which ad- 
ministrative, legislative and judicial powers were delegated—enjoy 
the same legal status as the international treaty itself. These acts 
prevail, therefore, over national law to the same extent as the 
international treaty itself which established the international organi- 
sation. Thus any Dutch law has to yield, for example, to an EEC 
regulation. 

A warning should, however, be added. These provisions of the 
Dutch constitutional amendment may create the erroneous im- 
pression that the supremacy of an international treaty over Dutch 
law is unlimited and absolute. This is not so. According to Article 
66 only such provisions of an international treaty prevail which are 
considered self-executing. And it is the Dutch court which rules on 
this question. Interpreting the notion of a self-executing treaty 


13 In general see Constantinesco, ‘' Droit communautaire ef droit constitutionnel 
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provision restrictively, a Dutch court could deprive an international 
treaty of its supremacy otherwise provided for by the constitution. 

The Luxembourg constitutional amendment also provides for a 
temporary delegation of legislative, administrative and jadicial 
powers to international organisations (art. 49 bis).™? But unlike the 
Dutch constitutional amendment which recognises the supremacy of 
international treaties, the Luxembourg amendment assures this 
supremacy over preceding legislation only. Luxembourg courts show, 
however, a tendency to uphold it over subsequent legislation as 
well. 

According to a recent amendment to the Belgian constitution of 
1881 ““ the exercise of powers may be conferred by a treaty or by 
law on institutions of public international law ” (art. 25 bis)."* The 
Belgian constitution does not recognise the supremacy of inter- 
national treaties..* The Belgian courts seek, however, to uphold 
such a supremacy. The judgment of the Belgian Cour de Cassation 
of May 27, 1971,** is, in this respect, quite remarkable as it practi- 
cally upheld an absolute supremacy of international treaties. 

The constitutions of France and Italy, drafted with more or less 
traditional international organisations in mind, provide, in a very 
general way, for a delegation of State powers to such organisations. 

Under conditions of reciprocity the French constitution of 1988 
recognises that treaties or agreements ratified or approved “ have 
an authority superior to that of laws ” (art. 55).!! Unlike the 
constitution of 1946, which ensured the unconditional supremacy of 
International treaties, the constitution of 1958 admits such a 
supremacy on the condition of reciprocity only, i.e. only when 
the other State or States, parties to the treaty, recognise it as 
well. The actual value of this supremacy clause should not be over- 
estimated. Its general and vague formulation, particularly with 
regard to actual conditions of reciprocity, could weaken the supre- 
macy of international treaties in the French legal order. 

ing to article 25 of the German federal constitution, known 
as the Basic Law, the “ general rules of international law shall form 


13 Pescatore, ‘' L'autorité en droit interne des traités internationaux selon la 
jurisprudence luxembourgeoise,” 18 Pastoriste Lucombourgeowse, 90-115 (1989). 
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part of federal law, they shall take precedence over the laws and 
create rights and duties directly for the inhabitants of the federal 
territory.” Doctrine and case law interpret article 25 in the sense 
that only general principles of international customary law prevail, 
but not international conventional law.!* International treaties, 
duly ratified and published, have the force of a federal law only. 
They may, therefore, prevail only over a preceding law of the 
federation and of the competent Ldénder—not, however, over the 
constitutional provisions, at least not over those guaranteeing 

The Italian constitution also permits a delegation of sovereign 
powers to international organisations (art. 11).** But it fails to 
assure a supremacy of international treaties over national law. 
Italan courts consider international treaties to have the force of an 
ordmary law only. 

This brief and general tour d'horizon makes it already abun- 
dantly clear that if a conflict between Community law and a muni- 
cipal law were to be resolved according to the various constitutional 
provisions, it would necessarily lead to different legal results. The 
scope of the binding effect of the Community law would differ from 
one member State to another according to the different constitutional 
provisions. Thus in the Netherlands a Treaty provision would pre- 
vail over the constitution whereas in the Federal Republic and 
Italy subsequent legislation could derogate from it—to cite only one 
example. The different legal results as derived from the different 
constitutional provisions may hardly be compatible with and 
conducive to an effective operation of the Community. In this 
respect, the constitutional provisions of the member States appear 
ill-equipped to offer a suitable ground for solving this difficult 
conflict in a common, uniform manner. 


IV. COMMUNITY SOLUTION 

Apart from article 189, the EEC Treaty contains no explicit and 
formal clause which would assure the supremacy of Community law 
over the municipal law of the member States. The Court has, 
however, been fully aware of the vital need for such a supremacy, 
lest the effective operation of the Community otherwise be en- 
dangered. 

The Court has examined this question in the procedure for a 
preliminary ruling pursuant to article 177 of the EEC Treaty. 


18 Mangeldt-Klein, Das Bonner Grundgesets, 675-677 (1057); Cerstens, ‘' Der 
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According to this provision the Court interprets the provisions of 
the Community law or reviews the validity of Community acts 
upon the request of a municipal court before which litigation is 
pending which raises either of these issues. In this instance, the 
Court of Justice gives an abstract interpretation of the Community 
law only.** It does not and cannot actually apply it to the concrete 
case. Thus the preliminary ruling itself does not yet assure the 
supremacy of the Community law. This rests with the municipal 
court which requested the preliminary rulmg and which is bound 
by rt.** As a rule, municipal courts which requested the preliminary 
ruling follow it. They apply it to the pending case, thus in fact 
giving effect to the supremacy of the Community law as pronounced 
by the Court. 

The interpretation of Community law may concern either the 
legal nature of the Community provisions or their material content. 

The first Tariefcommissie * case is a landmark in this develop- 
ment. Tariefcommissie, a Dutch administrative tribunal, requested 
the Court to decide whether or not article 12 of the Treaty “‘ entails 
internal legal effects, in other words, whether or not an individual 
may directly derive rights which the national court has to con- 
serye,” =a 

This inconspicuous question ultimately raised a vital constitu- 
tional issue. Particularly in the view of the Dutch Government,” 
such a preliminary question was according to article 177 inadmissible 
as it concerned an interpretation of a provision of the Dutch con- 
stitution and not of Community law. Since the preliminary question 
raised by the administrative tribunal concerned merely the apph- 
cation of the Dutch constitution, the question whether or not article 
12 was directly applicable was to be decided by the Dutch tribunal 
according to the Dutch constitution. According to the Dutch 
Government the Court, therefore, lacked jurisdiction to rule on the 
question raised. 

The Court affirmed its jurisdiction and admitted the request for 
a preiminary ruling of the Tariefcommissie for an interpretation of 
article 12.% In the Court’s view the request concerned an inter- 
pretation of article 12 of the Treaty and not its application accord- 
ing to the provisions of the Dutch law. Formally, the Court 
abstained from giving any hints as to a possible solution of the 


20 i R Nos. 28—80/62 (De Costa v. Administration flsoale nder- 
landaise), 9 Reo. 59,76 (1969). 

21 Preliminary R ‘No. 20/68 (Miloh-, Fett- und Eserkenter v. Heaptsollamt 
Saarbricken) . 165, 180 ). 

11 Prelimmary Ruling No. 96/62 (van Gend d Loos v. Administration fiscels 
nésrlandaises), 9 Reo. 1, 7 (1968). 

23a The official French text of Article 12 is: ‘‘ Les Etats membres s’abstiennent 
d'introduire entre eux de nouveaux droits de douanes à l'importaiion eb à 
exportation ou taxes d’effect équivalent, et d'augmenter cenx qu'ils appliquent 
dans leurs relations commerciales mutuelles," 

233 Ibid. at pp. 15-16. 

m Ibid. at pp. 21-22. 


Serr. 1971 LAW OF THE EUROPEAN COMMUNITIES 489 


conflict between the Community and national law, an issue which 
was nevertheless implicit in the question raised. The Court merely 
declared the provisions of article 12 to be directly applicable, leaving 
it up to the Dutch administrative tribunal to draw therefrom the 
necessary legal consequences.** 

The Court was, of course, aware of the conflict involved which 
prompted the Dutch tribunal to raise the question as to the legal 
nature of article 12. Declaring the prohibition of article 12 directly 
applicable, the Court implicitly ruled on this conflict. Otherwise 
it would have made little sense to declare it directly applicable at 
all. 
In the ENEL case, which is undoubtedly the leading case, the 
Court met this problem squarely and ruled thereon explicitly.** In 
this case an Italian court of first instance asked the Court of Justice, 
according to article 177, whether or not the Italian law nationalising 
the electric power industry after the EEC Treaty entered into force 
was compatible with certain Treaty provisions (arts. 87, 58, 98 
and 102). In its observations the Italian Government challenged the 
competence of the Court on the ground that in the given instance 
the Italian court had to apply Italian law only and could not, 
therefore, avail itself of the procedure of article 177, which provides 
for an interpretation of Community law." In the view of the 
Italian Government such a request for interpretation was, therefore, 
‘ absolutely inadmissible.” ** According to article 177, the Court 
may interpret provisions of Community law, but not rule on the 
compatibility of national law with Community law, as the Italian 
court formulated its request for the preliminary ruling.™ As thus 
formulated, the Court could have done nothing other than refuse to 
answer such a question. Instead, the Court interpreted the legal 
nature of these Treaty provisions so as to facilitate the task of 
the Italian court im deciding the possible conflict between the Treaty 
and the subsequent Italian law. And having this problem in mind, 
the Court did not hesitate to state some general principles which 
in its view had to govern the relation of Community law to municipal 
law.*° 

In the view of the Court the EEC Treaty ‘*. . . has created its 
own legal order . . . having real powers resulting from a limitation 
of competence or of transfer of powers from the States to the Com- 
munity. . . . [It] would be impossible,” argued the Court, “ to 
assert any internal text whatsoever against the law created by the 
Treaty ... without robbing it of its Community nature and without 
jeopardising the legal foundation of the Community itself.” >! 


25 Ibid. at p. 24, 
26 Preliminary Baling No. 6/64 (Flaminio Costa v. ENEL), 10 Reo, 1148 (1964). 
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The Court deduced this supremacy of Community law from the 
legal character of the Community legal order; from the transfer 
of limited State powers to the Community, and from the wording 
and spirit of the Treaty. ‘“‘ This incorporation into the legal order 
of each member State of the provisions of the Community law,” 
observed the Court, “‘ and the letter and spirit of the Treaty in 
general, have as a corollary the impossibility of States to assert 
against the legal order accepted by them, on a reciprocal basis, a 
subsequent unilateral measure which could not be challenged by 
re ARS 32 

The Court views the obligation of the member States as being 
unconditional. If any member State could avoid this obligation by 
passing a law contrary to it, argued the Court, its unconditional 
Community obligations would be transformed into mere con- 
ditional ones. This would be contrary to the Treaty, according to 
which Community obligations may, as a rule, be suspended upon a 
prior authorisation by the Commission only. 

It should be observed that the Court clearly ruled out the 
possibility that the conflict between the Community law and muni- 
cipal law could be resolved in the traditional manner on the basis 
of the respective constitutional provisions of the member States. 
This would lead, in the view of the Court, to different results 
depending on the various constitutional provisions of the member 
States and violate article 7 of the EEC Treaty which prohibits “ any 
discrimination on grounds of nationality.” The Court found an 
additional ground for the supremacy of Community law in article 
189, according to which regulations are ‘* binding in every respect 
and directly applicable in each member State.”’ 

The Court confirmed this ruling in the San Michele case.” 
Although this decision does not refer to the ENEL case, its reasoning 
leaves no doubt about the supremacy of the Community law. It is 
even more persuasive and more forceful than the ENEL case. All 
member States have become a party to the Treaty “‘ under the 
same conditions, definitely and without exception,” * observed 
the Court. ** The ratification law may, therefore, not introduce a 
discrimination,” argued the Court, ‘“ which is prohibited by the 
Treaty itself. If the relation of Community law to national law 
would be determined according to the various national laws,” it 
concluded, ‘* this would necessarily create a discrimination contrary 
to the ‘ public order’ of the Community.” 75 

The case law of the Court on this point has remained remarkably 
constant. The Wilhelm case,** rendered almost five years after the 
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ENEL case, has clearly confirmed the previous rulings and added 
to their weight. In this case the Court had to deal with an incon- 
sistency between the provisions of Community law governing com- 
petition and those of municipal law. The Court found an additional 
argument for the supremacy of Community law in this field in 
article 87, paragraph 2 (e), of the EEC Treaty, according to which 
the Council shall determine the relation of Community law to 
municipal law. The Court referred to this Treaty provision as 
confirming ‘‘ the pre-eminent character of the Community law’? 3 
even though the Council had not yet implemented it. The reasoning 
of the Court deserves to be cited in full: 
“ The EEC Treaty instituted its own legal order, i ated 
into the | systems of the member States and which has 
priority ore their courts. It would be contrary to the 
nature of such a system to accept that the member States may 
take or maintain in force measures Hable to compromise the 
useful effect of the. Treaty. The imperative force of the Treaty 
and of the acts issued in implementation of it could not vary 
from State to State by the effect of internal acts, without the 
functioning of the Community system being obstructed and 
the attainment of the sims of the Treaty being placed in 


The ENEL case recognised, in general, the supremacy of Com- 
munity law over subsequent municipal law without stating explicitly 
whether or not this principle applies even to constitutional pro- 
visions. This is undoubtedly the most serious conflict which may 
arise particularly for those constitutions which guarantee certain 
basic rights of individuals, as for example the German Basic Law. 

In the recent Internationale Handelsgesellschaft case the Court 
did not hesitate to uphold the supremacy of the Community law even 
over national constitutional law.** The litigation pending before a 
German administrative tribunal concerned the validity of an agricul- 
tural regulation challenged on the ground that it violated some 
basic rights guaranteed by the Basic Law. As the validity of the 
regulation was decisive for the outcome of the htigation, the tribunal 
requested the Court to review its validity. Upholding its validity 
the Court categorically refused to review it in the light of the 
constitutional provisions, maintaining that Community law prevails 
even over the constitution. In the strong words of the Court: “... 
The uniform validity of Community law would be impaired if a 
decision reviewing the validity of acts of the Community institutions 
would apply norms or principles of municipal law. The validity 
of Community acts may be reviewed in the light of Community law 
only. . . .”? Consequently, reasoned the Court, 
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““ no provisions of municipal law, of whatever nature they may 
be, may prevail over Community law . . . lest it be deprived 
of its K aa as Community law and #s very legal foundation 
be endangered. The validity of a Community act or its applica- 
tion in a member State remains, therefore, unimpaired, even if 
it is charged that the basic rights . . . or the national 
constitution were violated.” *° 


This unconditional and forceful statement might create the 
erroneous impression that the Court was ready to disregard funda- 
mental constitutional principles of the member States and sacrifice 
even the basic constitutional rights of individuals in order to 
ensure, at any cost, the supremacy of Community law. The Court 
faces here two fundamental problems. On the one hand there is a 
vital need for a uniform validity of Community law throughout the 
Community, a principle underlying all the Court’s rulings upholding 
its supremacy. It is evident, therefore, that the vahdity of Com- 
munity acts could not be reviewed in the light of the different con- 
stitutional provisions of the member States. On the other hand, it 
would be difficult for the Court, called upon to “ ensure law and 
justice,” to tolerate and enforce a Community act flagrantly violat- 
img basic rights of judividuals explicitly guaranteed by a con- 
stitution of a member State and respected by its courts in its proper 
national legal order. 

There is no explicit provision of the EEC Treaty guaranteeing 
basic Community rights of individuals. The Court has attempted 
to deduce such rights from the common constitutional tradition. 


“It is . . . to examine whether a corresponding Community 
guarantee was not disregarded; for the basic rights form part 
of the general principles of law the observance of which the 
Court has to assure. The guarantee of these rights must be 
based on the common constitutional tradition of the member 
States, they must, however, also ftt in wrth the structure and 
objectives of the Community.” 


This very important statement of principle may well proclaim 
a new development. On the one hand, it clearly excludes basic 
constitutional rights enjoyed in a member State from invalidating 
a Community act. The overall supremacy of the Community is 
preserved even in such an instance. On the other hand, it reflects a 
seTious preoccupation and determined intention of the Court to 
“ replace ”’ nationally guaranteed basic rights of individuals and 
develop basic Community rights instead which Community institu- 
tions have to respect. 

The Court finds the source for such a development primarily 
in the common constitutional tradition of the member States. More- 
over, the Court may deduce some such rights from the Treaty pro- 
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visions themselves * and possibly even avail itself, to some extent, 
of the European Human Rights Convention. 

The rulings of the Court upholding the supremacy of Community 
law are based on a limited transfer of competence by the member 
States to the Community. This competence of the Community ex- 
cludes the legislative powers of the member States within a specified 
field and logically implies the supremacy of the Community law. 
As the Court stated in the leading ENEL case: 


‘ The transfer by the States from their internal legal system 
to the Community 1 order of rights and obligations to 
reflect those set forth in the Treaty therefore entails a definite 
elimination of their sovereign rights against which a subsequent 
unilateral act that would be incompatible with the Community 
act cannot be asserted... . 7“ 


This general ruling has been recently confirmed and refined by 
the Court in several cases dealing with the competence of the 
member States in those instances in which the Community had 
already passed regulations.” The question was whether or not a 
member State executing a regulation could amend or complete the 
tariff position as provided for. This the Court clearly rejected, 
stressing the exclusive competence of the Community m the matter. 
As the regulation is directly applicable in all member States, they 
may not, reasoned the Court, ‘| , adopt measures executing the 
regulation which would modity its scope of application or amend 
its provisions.“ The Court forcefully concluded that ‘‘.. . to the 
extent the member States have transferred legislative powers in the 


supremacy of the Community law. There is, however, a consider- 
able body of case law declaring some Treaty provisions directly 
applicable which in fact implies and presupposes such a supremacy. 
Within the scope of this article it is not possible to examine this 
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16 Rec. 70, 80 (1970); note by Ipsen, Heroparécht, (1970); No. 74/60 
(Hauptsolamt Bremen V. Waren-Import-Gesellschaft Krohn), ibid. at pp. 451 
459: No. 89/70 (Norddoutsohes Vich- and Floisohkontor v. H 
Hambarg-St. Annen), Feb 11, 1971, mim., 17-18; No. 14/70 Deutsche 
Bakels v. Oberfinansdirektion Minchen), ibid. at pp. 1001, 1008. 
Preliminary Ruling No. 40/60 (Haxptsollamt Hamburg-Oberelbe v. P. 
Bollmann), 16 Rec. 70, 80 (1970). 
45 Ibid. 
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aspect of the problem.‘* Instead it may suffice to say that the 
Court has developed the notion of provisions directly applicable in 
order to ensure the application of the Treaty by municipal courts in 
those instances in which the member States failed to comply with 
their Community obligations. Inspired by the need to ensure an 
effective operation of the Community as Well as by the desire to 
amehorate the judicial protection of individuals, the Court has 
recognised their right to invoke before municipal courts these Treaty 
provisions considered directly applicable. In such an instance the 
municipal court concerned must apply the Treaty provision directly 
applicable and refuse to apply the municipal law contrary to it. 
This evidently implies a supremacy of the Community law as may 
be clearly deduced from the Lacke case “' in which the Court ruled 
that article 95 of the Treaty, . considered directly applicable, 
precludes the application of municipal provisions contrary to its 
prohibitions. 


V. Dact or THe Case Law OF THE COURT ON 
MUNICIPAL Courts 

As a rule municipal courts interpret and apply the provisions of 
Community law. But instead of interpreting these provisions them- 
selves, they frequently follow the interpretation already given by 
the Court in another case. They are not bound to do so as a 
preliminary interpretative ruling of the Court technically binds 
only the municipal court which requested it. In practice, however, 
such rulings carry great weight. In several decisions municipal 
courts have referred, explicitly or implicitly, to the fundamental 
rulings of the Court upholding the supremacy of the Community 
law or declaring a Treaty provision directly applHcable. 


Supremacy of Community law 

Several German courts facing the conflict between German law 
and Community law upheld the latter, basing themselves on the 
ruling of the Court in the ENEL case. 

The decision of the Finanzgericht (financial tribunal) of the Saar 
(November 15, 1966) “* is in this respect quite typical. This case 
concerned the application of article 95 of the EEC Treaty which 
provides for an equal treatment of imported products with identical 
or similar domestic products as far as internal fiscal charges are 
concerned. Explicitly referrmg to the ENEL case, the tribunal 
upheld the supremacy of the provisions of article 95 over the 
subsequent German law which modified the law on turnover tax. 


48 15 Entsoheidungen der Finanagerichte, 76-70 (1987) (hereinafter cited as EFG). 
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In this decision the tribunal changed its view on this point. In 
a previous request for a preliminary ruling of the Court, the tribunal 
had considered the Treaty as an ordinary law **; it had based its 
supremacy over the preceding municipal law on the traditional 
principle, according to which a subsequent law derogates from the 
preceding one. 

Such a principle is much too narrow to permit an unlimited 
supremacy even over a subsequent national law. Referring to the 
decision of the Court in the ENEL case, the tribunal repudiated in 
its latest decision its previous traditional view. It concluded that 
Treaty provisions directly applicable could not be assimilated to 
provisions of an ordinary law because if that were so the sub- 
sequent municipal law would prevail over Community law, a 
solution which could not do justice to the pursuance of the 
Community objectives. 

The decision of the Verwaltungsgericht (administrative tribunal) 
of Frankfurt (November 26, 1965) °° clearly echoes the ruling of the 
ENEL case, as its wording and reasoning suggest. Dealing with a 
conflict between an agricultural regulation of the Council and a 
subsequent regulation of the German Federal Minister of Agricul- 
ture, the tribunal upheld the supremacy of the Council’s regulation. 
In its view, the Council’s regulation is 

‘;. . . a higher legal norm than the federal regulation and 


therefore prevails. . . . This higher legal status of the Com- 
munity regulation may be deduced from its | nature as a 
norm of the Community legal order... .A ing to the pre- 


vailing doctrine and case law. . . the Community w prevails, 
in principle, over an ordinary municipal law.” ° 

The tribunal also considered the effects the supremacy of the 
Community law has on municipal law. In the words of the tribunal 
“©. . the autonomy of the Community law prohibits its explicit or 
implicit derogation by the member States. . . . The objective of the 
EEC Treaty . . . to create, within a specific sector, a uniform law 
binding on all member States, would be endangered if they could 
modify this uniform law.” 

The decision of the German Federal Constitutional Court of 
October 18, 1967 ** is another example illustrating the impact of the 
Court’s case law. In this case, a constitutional complaint was 
brought before the Constitutional Court against two Community 
regulations charging that their provisions violated some fundamental 
rights, as guaranteed by the German constitution. Three aspects of 
the decision are particularly striking. First, referring to the ENEL 
case, the Constitutional Court declared that Community law and 


4° Ibid, at pp. 78-75. 

50 Not pub latied: 

51 Author's translation. 

5119 Aussonwirtsohaftsdionst des Betrisbsberaters, ATTATS (1967); G1 Neus 
Juristisohe Woohenschrift, 848-849 (1988). 
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municipal law of the member States represent two different legal 
orders. The Community legal order being autonomous provides for 
its own system of judicial protection. Secondly, considering the 
legal nature of the Community, these acts are not acts of German 
public authorities and, therefore, the constitutional complaint is 
inadmissible. And thirdly, because autonomous and independent 
powers of the Community were created, its acts, maintained the 
highest court, need neither be approved nor ratified by the member 
States, nor may the member States repeal them. 

To conclude this general survey, brief reference may be made to 
a decision of the Finanzgericht Bremen which, following the ruling 
of the Court in the Bollmann case, declared that for the interpreta- 
tion of a tariff position only the Community provisions are decisive." 
The Community regulations preclude, in the view of the tribunal, 
any national measures which could change the scope of their 
application. 

A similar development, influenced by the case law of the Court, 
may be observed in other member States as well. The stand of the 
Italian Constitutional Court is quite instructive in this respect. In 
its Judgment of March 7, 1964, it declared the EEC Treaty, being 
ratified by an ordinary law, to have the force of an ordinary law as 
well.** In this case, the constitutionality of the Italian nationalisa- 
tion law, adopted after the Treaty entered into force, was contested 
as being contrary to some Treaty provisions. The Constitutional 
Court dismissed the charge on the ground that the case raised no 
constitutional issue. In its view the case does not concern the 
relationship of the EEC Treaty to the constitution but merely the 
relationship of the law ratifying the Treaty to a subsequent law. In 
case of a conflict between two laws, the latter has to prevail, 
concluded the Court. 

In its San Michele decision of December 16, 1965, the Constitu- 
tional Court seems to have abandoned its previous view and adopted 
a more subtle stand. The different approach of the Court is, in 
this instance, strongly influenced by the ENEL case. 

In the San Michele case the constttutionality of the judicial 
powers of the Court of Justice under the ECSC Treaty was con- 
tested. It was claimed that certain provisions of the ECSC Treaty 
(arts. 88, (2), 41, 92), which establish an exclusive jurisdiction 
of the Court in reviewing the legality of Community acts and their 


5 Finanzgericht Bremen, Merch 20, 1970, 47 Lertschrift far Zblle wnd Verbrauch- 
stousrn, 56, 58 (1971). 

4419 Il Foro Padano (Gturiepradenss) IV, 0-17 (964) English translation in 
(1064) 8 0.M.L.R. . For a discussion of the case seo s.g. Bravo, 
‘‘ Observations: L'issue de l'affaire Casta v. HNHL devant le tore de 
Milan ” (1967) Cahsers de droit 200, pecvedisey eb pp. 204-917. 

5: 61 Il Foro Amminstrative, 560-571 (1068); Engish translation in 4 0.M.L. Rev. 
Si-84 (1966). For a further discussion of this case eee, for example, Berti, 
" Note critique à l'arrêt No. 98/65 du 27 décembre 19885 (Soo, Acciaisris San 
Miohele v. European Goal and Steal Oomementty) de la Cour Oonstitrtionnelle 
Italienne," 4 O.M.1.Rev. 288-248 (1068). 
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execution by municipal courts, violated specific constitutional pro- 
Visions (arts. 102, 108) which required that the judicial function be 
exercised by regularly appointed judges. 

The Constitutional Court dismissed these charges as unfounded 
and upheld the constitutionality of the Treaty provisions challenged. 
Deciding the case the court availed itself of a characterisation 
of the Community legal order as an autonomous, independent legal 
order, a characterisation previously expressed on several occasions 
by the Court of Justice of which the ENEL decision is the 
most noteworthy. According to the Court’s opinion the con- 
stitutional provisions are not applicable within the independent and 
autonomous legal order of the Community. 

In the first case, the Constitutional Court solved this conflict in 
a rather formal manner. It concluded that the legal status of the 
KEC Treaty in the Italian legal order is already predetermined by 
the ratification law. Being ratified by an ordinary law, the EEC 
Treaty has consequently the force of an ordinary law, with all the 
legal consequences which may follow therefrom. 

In the San Michele case the Constitutional Court did not 
explicitly rule on this point. Impħcitly it did, however. The 
Court declares some constitutional provisions (arts. 102, 108) 
inapplicable to the provisions of the ECSC Treaty. If the ECSC 
Treaty, ratified by an ordinary law, really had the force of an 
ordinary law only, it would be dificult to explain the non-applica- 
tion of certain constitutional provisions. There is, therefore, a 
strong presumption that the Court implied the ECSC Treaty to 
have the force of a superior law. 

The remarkable judgment of the Belgian Cour de Cassation of 
May 27, 1971,"* is of particular interest as it practically upholds an 
absolute supremacy of Community law. This judgment is the more 
remarkable as the Belgian constitution contains no provision deahng 
with the relationship of International treaties to municipal law. The 
supremacy of international treaties has now been clearly established 
by this judgment of the Cour de Cassation which carries an unmis- 
takable imprint of the case law of the Court of Justice. Briefly 
stated, the case concerned a conflict between article 12 of the EEC 
Treaty, which prohibits member States from introducing new 
customs duties or charges having their equivalent effect, and a 
subsequent municipal law. 

First it should be noted that the high court refused to consider 
this conffict as being a conflict between two laws. ‘* The rule 
according to which a Jaw derogates from the preceding law to the 
extent that the latter is contrary to it is not applicable to a conflict 
between a treaty and a law.” 5” 

Secondly, the high court ruled that international treaties prevail 
over municipal law. 


66 Not yet published, 7 Author's translation. 
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‘6 In case of a conflict between a norm of municipal law and a 
norm of international law which has direct effect in the national 
legal order, the provision of the treaty is to prevail . . «> its 
supremacy is derived from the very nature of the international 
conventional law. . . . This is even more so if such a conflict 
exists . . . between a norm of municipal law and a norm of 
Community lew.” 


Thirdly, the high court, followmg the case law of the Court of 
Justice in this matter, recognised that the Treaties established a new 
legal order and drew the necessary consequences therefrom. 


‘‘ The Treaties which created Community law have established 
a new | order for the benefit of which the member States 
have hmited the exercise of their sovereign powers within the 
field as determined by the Treaties. Article 12 of the HEC 
Treaty dischar immediate effects and creates rights of 
individuals which municipal courts must safeguard.”’ 

And the Cour de Cassation concluded that in case of such a conflict 

‘¢. . . the judge must set aside the appHcation of the provisions of 

municipal law contrary to this Treaty provision.” 

Recognising the supremacy of Community law even over sub- 
sequent municipal law as well as the notion of Treaty provisions 
directly applicable, the Cour de Cassation in a truly excellent 
manner followed the case Jaw of the Court of Justice and thus 
assured an effective operation of the Community legal order. The 
conclusions prepared by the procureur général M. Ganshof van der 
Meersch in this case °* deserve to be mentioned as they notably 
contributed to this development. 


Treaty provisions directly applicable 

The Court has declared several Treaty provisions directly 
applicable as a means for the protection of individuals before the 
municipal courts." These rulings have so far had a considerable 
impact on national courts.** In view of the function of a directly 
applicable provision and its effect, these rulings of the Court are, 
compared with the rulings interpreting the material content of a 
Treaty provision, of primary importance and interest. 


58 Not yet published. 

s> Judgments No. 26/62 (pan Gend d Loos v. Administration flsoale ndéeriandaise), 
9 Reo. 8, 34 (1965) as to art. 12; No. 6/64 (Costa v. HNEL), 10 Bee. 1148, 1162 
and 1164 as to arts, 58 and 97 (2) respectively; No. 57/65 (Littioke v. Haupt- 
sollami Saarlouis), 12 Rec. 204, 802-808 as to ari. 95, paras. 1 and 8; 
No. 27/67 (Fink-Fracht v. Hauptsollamt Mu ), 14 Rec. 828, 841-42 (1968) 
as to art. 95, para. 2; No. 18/68 (Salgoil v. Mimistérs du Commerce Batérisur 
de la République Italienns), 14 Rev. 662, 673 (1988) as to arts, 81 and 82, 
para. 1. 

s0 Por an exhaustive discussion of this problem see particularly Pescatore, 
“ L'application directe des Traités ight pr ae juridictions nationales; la 
a aaa nationale," © Revus trimost de droit européen 007—728 
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The rulings of the Court declaring the provisions of article 98 
directly applicable have exercised a particular impact—which is the 
more astonishing as they concern the fiscal competence of the mem- 
ber States a particularly sensitive field. Because of this sacrosanct 
competence of the member States, though restricted by the Treaty, 
it could have been expected that municipal courts might have been 
reluctant, or even opposed, to follow such far-reaching rulings of the 
Court. But the contrary is true. For a better understanding of this 
effect, article 95 may be briefly examined. 

Article 95 commits member States in two ways. First, member 
States are to treat imported products on an equal basis with identical 
or similar domestic products as far as fiscal charges are concerned. 
Thus, member States may not introduce any new fiscal charges 
which would discriminate against imported products. Secondly, 
member States must ** abolish or amend,’’ as of January 1, 1062, 
those provisions which existed at the time the Treaty entered into 
force, and which are contrary to the principle of equal treatment as 
stated by article 95, para. 1. Both obligations of the member States 
are, according to the Court, directly applicable. 

The decision of the Bundesfinanshof, the highest German 
tribunal in tax matters, of January 15, 1969, following this ruling 
of the Court, may be cited as an outstanding example.*’ The case 
concerned the rate of a compensatory tax imposed on an imported 
agricultural product from a member State. The high tribunal found 
this rate to have violated the prohibition of non-discrimination of 
article 95, para. 1. It arrived at this conclusion because “‘...a 
municipal court must, in case of a provision of the EEC Treaty 
which is directly applicable, afford a judicial protection to the 
individual, as the Court of Justice decided in the Case 57/65 
concerning the effect of article 95... .’’™ 

The protective function of a directly applicable Treaty provision 
stressed by the Court in its preliminary rulings is particularly well 
demonstrated by the decision of the Finanxgericht (financial 
tribunal) of Minster, November 6, 1968.** In this instance the 


erichie followed the prelimin rulings of the Court declaring art. 95 
direotly a plicable, 6.9. Winéneg Hamburg, November 26, 1060, 18 HFG, 
198 (1 O} aa to a’ direct application of art. 98, . B, with reference to the 
Court's sie 57/65 (Litttioks) and No. 98/67 (Fink-Frucht); Finansgericht 
Düsseldorf, er 15, 1968, 15 Aussenwirisohaftedionst des Betrisbsberaters, 
77 (1969) with reference to ing No. 98/67 (Molkeret-Zentrals); Finans- 
gericht Düsseldorf, February 14, 1967, 15 EFG, 150-160 (1967) referring to the 
ruling No. 57/65 (LAitticke); Finansgerioht Bremen, December 132, 1066, 48 
Zertsohrift für Zolle und Verbrauchsteusrn, 61-02 (1967) ee to the 
ruling No. 57/65 (Lūttioke). See, however, the decision of the Fi gericht 
Baden-Wirttemberg, a1, 1867, 15 EFG, 340-249 (1967) which refused 
to follow the ruling of the Court in the HNEL case (No. 6/64) upbol the 
supremacy of the mmunity law, and that in the Litticke case (No. 57/65) 

art. 95 directly applicable. 
6317 EFG, 160-161 (1969). 
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tribunal had to deal with the direct application of article 95, para. 8, 
which obliges member States to abolish or amend existing discrim- 
ination against imported products as far as internal fiscal charges 
are concerned. In the given instance the member State failed to 
amend its legislation. Following the preliminary ruling of the Court 
in the Molkeret-Zentrale case, the tribunal considered this obligation 
directly applicable so that individuals may mvoke its violation. 
‘“ Tf a national judge finds a conflict between a national provision 
and article 95 of the EEC Treaty, an individual may,’’ reasoned the 
tribunal, ‘* request from the national court to be placed in such a 
position as if the member State had fulfilled its Treaty obligations to 
legislate. . . .”? “ 


GERHARD Bese * 
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ALIENS AND ADMINISTRATIVE JUSTICE: 
THE DUTSCHKE CASE* 


THe procedure under which Mr. Rudi Dutschke unsuccessfully 
challenged the Home Secretary’s refusal to allow him to stay m the 
United Kingdom as a research student at Cambridge is now simply 
an historical curiosity.” Yet few events have done more than his 
appeal to expose the critical weaknesses in the post-Franks world of 
administrative justice. It has been said that the immigrant earns 
our attention ‘ as the focus for the Condition of England question 
for this generation.” >? Appropriately, then, it is an ailing foreign 
revolutionary student whose case has done most to bring into debate 
the liberal constitutional values upon which recent administrative 
law developments have been staked. 

The aim of this article is to provide an anatomy of the Dutschke 
case and by so doing to raise an agenda for the discussion of the 
fundamental issues which will not be eliminated by the abolition of 
a statutory immigration appeals system in political and security 
cases. First, there is the conflict between the principles of natural 
justice and the executive’s assertion of claims to confidentiality on 
grounds of “ national security.” One cannot fail to be struck by 
the paradox of a ‘‘ Star Chamber in the Strand ” (as one com- 
mentator described the unilateral Immigration Appeal Tribunal 
proceedings in Thanet House)‘ in the same historical period in 


1 Immigration A Tribunal, A No. TH 881/70 (London, December 
1970), A. W. B. EEEIEE A rare rA pr’ ris eile ogre a 
laa oiagee a aasciuiade erences to this case in the footnotes are to pages 
in the official pt and in the Determination and Reasons, as yet 


unpublished. 
pve APAGA appeals Deve ee ey a dee (tn ones ier 
8 igrasl ppeals Act 1960, s. 9 o Ahens (Appeals) Order 10 
(B.I, 1970 No. 181), art. 8, will be abolished when the fon Bill 1971 
comes into force. (The 1960 Act was noted by the present ter in (1069) 82 
M.L.B. 668 and is discussed by L A. , Race Relations and Immugra- 
thon Law (London, 1969), paras. 210-260.) The first draft of the 1971 Bill did 
not provide for any form of a ee ee 
Home Secretary on the ground that entry or continued presence here of a 
" non-patrial '' was not conducive to the lic i pure the committees 
stage in the Commons, tha Government conceded t it would be right to allow 
a ' non-petrial’’ already in this country an & in such cases. Neverthe- 
less, security and politica) cases would exoln from the statutory appeals 
ure, elthoug a hearing might be allowed before the “' three wise men ” 
used, until now, in civil service ‘‘ purges '’) in these cases. See below, p. 509, 
on the naturel justice aspects of the later procedure. 
3 oe aaa in B. J. B. Rose st al., Colowr and Citicenship (London, 1969), 
p. 88. 
Alan Watkins, New Statesman, Vol. 90, p. 854 (December 25, 1970) and ses 
too his later comments, ibid. Vol. 81, p. OT (January 15, P and p. 111 
(January 22, 1971). It was Mr. Watkins who the description of 
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which the Royal Courts of Justice, on the other side of the Strand, 
are developing their expansive notions of openness, fairness and 
impartiality.’ Yet even the courts have been hesitant to accord 
rightless ahens the opportunity to be heard‘; and the United 
Kingdom Parliament is not alone in the world in believing that 
security and the procedural safeguards afforded by the audt alteram 
partem rule are incompatible.’ 

Secondly, there is the conflict between unfettered administra- 
tive discretion and the attempt to structure the exercise of that 
discretion by means of rules. The authors of the immigration 
appeals system, the Wilson Committee, saw as their objective ‘f not 
only to check any possible abuse of executive power but also to give 
& private individual a sense of protection against oppression and 
injustice, and of confidence in his dealings with the administra- 
tion.” * The Immigration Appeals Tribunal, however, failed to 
begin a case law of rules of fair administrative practice and left 
Mr. Dutschke with the impression that he had been the victim of a 
sudden change of Government. 

Thirdly, there is the conflict about the proper scope of the 
concept of “‘ justiciability.”’® Are the issues of policy inherent in 
the notion of “ undesirability ’’—the basis of the Home Secretary’s 
decision to exclude Mr. Dutschke—appropriate for a trial-type 
hearing? 7* Could the defects of the political process in controling 


the ‘‘ evidence tm comera.'’ This is plamly inte: ‘‘A trial is said to 
take fm camara when it in board pr blic being al er 
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the exercise of discretion by the Home Secretary have been better 
cured by an argument-type hearing, possibly leading to the 
promulgation of administrative rules? 

The empiricism of the Franks Report,’! has led to a failure to 
face up to the question: what kind of issue ought to be the subject 
of adjudication? This meant that Parliament was acting without 
principles when it decided to disregard the advice of the Wilson 
Committee that decisions on political (although not security) 
grounds should not be subject to an appeal. The absence of a 
consistent theory of justiciabilty has been reflected in the confusion 
of ideas about the nature of the Dutschke appeal. 


Tue Facts 


Mr. Dutschke, a German citizen born in 1940, was one of the leaders 
of the Student Socialist Movement (SDS). He was shot and 
seriously wounded by a right-wing fanatic in West Berlin in April 
1968. Asa result, his brain was damaged, he lost his memory, was 
unable to speak for some time, and became subject to epileptic fits. 
After two months in hospital in Berlin he went to Switzerland and 
then to Italy where he remained between July and December 1968. 
On December 10, 1968, following an undertaking volunteered on his 
behalf that he would not engage in poltical activities, Mr. Dutschke 
was admitted to the United Kingdom for medical consultations, 
initially for a period of one month. The then Home Secretary (The 
Rt. Hon. James Callaghan, M.P.) later agreed to extend his stay, 
and that of his American-born wife, for a further period of six 
months to enable him, it was said, ** to have peace and quiet during 
his convalescence.” Further extensions were granted in July 1969 
and in January and May 1970. 

When first admitting Mr. Dutschke, Mr. Callaghan had said: ‘4 I 
could not agree to admit Mr. Dutschke for a long-term stay to carry 
out Hterary commitments or to engage in a course of post-graduate 
study at a British University.” In January 1969 the prohibition on 
earning money by literary activities was lifted. In January 1970 
Mr. Callaghan was informed that there was a possibilty that a 
Swiss Foundation might be prepared to provide money to enable 
Mr. Dutschke to take a university course in this country. Mr. 
Callaghan replied that he could not at that stage say what his 
decision would be if Mr. Dutschke decided to apply for his stay to 
be further extended to enable him to go to university. It was only 
in July 1970 after the change of Government that Mr. Michael Foot, 
M.P., who throughout had made representations on Mr. Dutschke’s 
behalf, told the new Home Secretary (The Rt. Hon. Reginald 
Maudling, M.P.) that an Oxford or Cambridge college would be 


11 ra ae of the Committee on Administrative Tribunals and Hnguiries, Omnd. 
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prepared to admit Mr. Dutschke as a full-time research student.!? 
On August 25, 1970 Mr. Maudling refused to grant an extension of 
stay to permit Mr. Dutschke to accept one of these offers. The 
ony Teason given was that 
o... It is wrong in princi SE etd each ane a a 
country should do so on the they refrain from activi- 
ties which are lawful for the sais ae citizen, nor do I think 
that in practice such a condition could be enforced. I am 
afraid, therefore, that I cannot agree that Mr. Dutschke should 
continue to reside in this country as a student.” 1° 


At this stage the Home Office had apparently forgotten about its 
legal obligation to give Mr. Dutschke notice of his right to appeal 
against this decision, which, technically, was a refusal to vary a 
landing condition (i.e. as to length of stay) imposed in his case.! 
He was sent this notice only on September 17. The first time he 
obtained any intimation of the actual reasons for the decision, after 
much public speculation, was on October 20 (i.e. some two months 
after the decision) in the form of a parliamentary reply to a 
written question by the Member of Parliament for Cambridge. Mr. 
Maudling then said: 

** As my decision in this case was taken both in the interests of 
national security and on grounds of a political nature, I have 
come to the conclusion that I should direct, under article 8 (1 
of the Ahens (Ap ) Order 1970, that Mr. Dutschke’s ap 
should be heard by the special panel of the Appeals Tribunal 
nominated by the Lord cellor and the Home Secretary 
jomt’y under section 9 of the Immigration Ap ppeals Act 1969. 

have also felt obliged to certify under Art (8) of the 
Order that the disclosure to the appellant of certain matters 
Ore age eee CE eee te conia (Oe Mier terepi OF 
national security...’ 16 


On November 17, the Home Office fulfilled its obligation to give him 
“ as soon as practicable after notice of appeal is given . . . a written 
statement of the facts relating to the decision . . . and the reasons 
therefor.” 17 This 2,500 word summary and statement in effect 
confirmed that the decision had been taken on the ground that, for 
political and security reasons, Mr. Dutschke’s presence in the United 
Kingdom as a student was ‘“‘ undesirable.” It was in this state- 
ment, for the first time, that a complaint was made that Mr. 


Dutschke had failed to abide by his undertaking not to } engage in 
political activities. 


13 Acco to the evidence he accepted a place at Olare Halk, Cambridge, a small 
pn grants fonda, rather than a larger College, so thas “he oonld live 
quietly sway from undergraduate ES and awey from Cambridge University 

13 script, vol. I, pp. 85, 

14 Taela À peals (Notices) 1970, (8.I. 1970 No. 798), pare. 8. 

15 AHens TERE Order, art. B (1) (o). 

16 H.C. Deb., Vol. 805, Written Answers, col. 1 

17 Immigration Appeals (Procedure) Rules 1970 ‘BT. 1870 No. 704), pare. 7 (1). 
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The appeal was heard between December 17-22, 1970. In terms 
of the Home Secretary’s direction it was considered not by an adjudi- 
cator (as would ordinarily have been the case) but by a specially 
constituted panel of five members of the Immigration Appeals Tri- 
bunal.!* There were four full days of bilateral proceedings in public, 
the Home Secretary being represented by the Attorney-General 
(Sir Peter Rawlinson, Q.C., M.P.) and Mr. Dutschke by Mr. Basil 
Wigoder, a.c. The proceedings were relatively informal and the 
ten witnesses called on behalf of Mr. Dutschke ** (in addition to 
himself) were not sworn, although they were cross-examined. The 
major issues of fact were not in dispute; almost two days in all were 
devoted to argument on the facts and law. There was also one full 
day in which evidence was presented to the Tribunal in the absence 
of the appellant and his legal representatives. This extraordinary 
proceeding was the result of the issue of a certificate by the Home 
Secretary under article 8 (8) of the Aliens (Appeals) Order that the 
disclosure of certain matters relevant to the case ‘‘ would be con- 
trary to the interests of national security.” This unilateral session 
was devoted to evidence from Mr. Callaghan (who had written to 
the Tribunal offering to testify) about his assessment of the security 
aspects of the case known to him during his period as Home 
Secretary, and to evidence from the Security Service. 

On January 8, 1971 the Tribunal announced its Determination 
upholding the Home Secretary’s decision. The Tribunal’s reasoning 
covers four matters of a medical, academic, political and security 
pature. Since the Determination is not freely available, the key 
passages are quoted below: 

(1) Medical. ‘* The evidence before us revealed that the 
ap t’s convalescence had been completed. Even if there is 
still need for a period of rehabilitation, during which he will 
continue to require treatment and periodic review by a specialist 
this can be adequately provided elsewhere than in the United 
Kingdom. .. .”° =° 

(2) Academic. “... We do not doubt that the appellant 
has eae which would enable him to make a significant 
contribution to research into the historical period (the develop- 
ment of the Comintern 1920—24) *! which he has chosen.” >> 


18 In terms of the Aliens (Appeals) Order, art. 8 (1). 

19 Mrs. Dutechke, Mr. M. Foot, m.p.; ¢wo medical consultants; Mr. H. Alberts, 
Governing Mayor of West Berlin 1966-67, end Professor H. GoHwitser 
Professor of Protestant theo at the Bree University of Berlin (on his con- 
duct and character in Germany); Rev. P. Oestreioher and Mr. Hi. Fried (on his 
conduct and character in Britain); Professors J. A. Bernes and A. B. Pip 
ot Cen oe enor ern ee No witnesses were called on b 
of the Home Office. 

2® Both medicel experts called on behalf of Mr. Dutschke said thaé it was difflcuk 
to draw any line between convalescence and rehabilitation (Transcript, vol. 2, 
pp. 80, and that to ensure as full a recovery as was possible he should be 
encou to pursue an academic career (fbid.). 


21-21 For footnotes, see p. 506. 
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(8) Political. ‘“ The appellant when seeking admission to 
the United Kingdom gave an assurance that he would not 
engage in political activities and was admitted on this condition. 
It is clear from the appellant’s evidence that he has had meet- 
i and discussions with a wide variety of people involved in 
po itical activities, some of whom he had not met before... . 

our view these meetings and associations have far exceeded 
normal social activities and, whatever his intentions may have 
been, he did not abide by the assurance given by him and on 
his behalf not to engage in political activities. The evidence 
that was given before us in camera confirms this. . . Eis 
an individual who is exceptionally highly developed politically 
and it would be unna to expect him to stifle his interest in 
matters that concern him so strongly. In this connexion we 
have taken note of the of State’s view . . . that it is 
wrong in principle and unenforceable in practice to make 

ining from political activity a condition of entry... .” 

(4) Security. “... [W]e do not think that up to the 
present time the presence of the appellant in this country has 
constituted an appreciable danger to national security. Never- 


theless if he were to remain for a further peri as a full-time 
Peace uate student he would be free any conditions 
uring that period and we consider that, havi regard to all 


the circumstances of the case, there must without doubt be risk 
in his continued presence on a longer term stay of this kind.” 


THe DENIAL oF Natura, JUSTICE 


The most elementary appearances of impartiality and fairness were 
flouted by the procedure provided by Parliament for the hearing of 
cases ‘in which it appears to the Secretary of State that the 
decision or action was taken wholly or mainly in the interests of 
national security or of relations between the United Kingdom and 
any other country or otherwise on grounds of a political nature.” #? 

The Secretary of State may direct that such cases be heard by a 
special panel of the Immigration Appeals Tribunal. The members 
of the Tribunal are chosen by the Lord Chancellor. But the 
Secretary of State has a hand in selecting the special panel.** Need- 
less to say, no such right is accorded to the appellant ! It may be 


1920-1, represented by G. Lukacs, J. Revai” (Transcript, vol. 8, p. 176). 

23 This implies thet he had satisfied the requirements for stay as a student: 
Aliens: Control After Entry Rules, Cmnd. 4297, para. 11. 

33 Aliens (Appeals) Order, art. 8 (1). In the case of Commonwealth citizens the 
special procedure may be invoked only in oases of national security : 


mM Immigration A Act 1969, s. 9 (1). The of State must act 
jointly with the Chancellor. It appears that four of the members of the 
special panel in the present cass had been selected by the previous Government; 

-C, Deb., Vol. 809, col. 758 (January 19, 1971). 
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argued that it is relatively unimportant to maintain the appearance 
of freedom from departmental influence in a case in which the 
Tribunal’s determination is not binding on the Secretary of State. 
Nevertheless, the appellant is always a foreigner and he may be 
unaware of British legal traditions. For this reason Mr. Dutschke’s 
counsel thought it necessary to say that the manner in which the 
panel was chosen ‘* does not in the least mean that the Tribunal will 
not, of course, be entirely independent and entirely fearless in 
coming to its conclusion.” °™* There can be no doubt that the 
members of the Tribunal made every effort during the bilateral pro- 
ceedings to be fair to Mr. Dutschke. In one sense their collective 
qualifications combined just the right measure of judicial indepen- 
dence and experience with administrative, diplomatic and security 
matters to fit them, in the way the Franks Committee would have 
wanted, for the task of adjudication. The President and Vice- 
President are both lawyers: the former a solicitor and ex-President 
of the Law Society,** the latter a retired Puisne Judge, in Kenya.” 
There were two former Heads of the Diplomatic Service,** one of 
them currently a member of the Security Commission.*® The fifth 
member was a retired vice-Chief of the Defence Staff.*° In another 
sense, however, they had to bring habits of mind and social and 
political backgrounds very different from that of Mr. Dutschke to 
the crucial question as to whether he was politically ‘“ undesirable.” 
The more serious inroad into the principles of natural justice was 
the unilateral hearing. The preliminary point was taken, on behalf 
of Mr. Dutschke, that the certificates, issued by the Home Secretary 
under article 8 (8) of the Aliens (Appeals) Order, were not conclu- 
sive: the Tribunal was free to divide and dissect the evidence 
between that involving national security and that which could be 
made known to the appellant.’ After a brief adjournment, this 
submission was overruled on the ground that the certificates made it 
mandatory upon the Tribunal to hear evidence m the absence of the 
appellant and his legal representatives. This ruling was vitally 
significant to Mr. Dutschke’s knowledge of the case he had to meet. 
There is also a curious logical puzzle which springs from the 
Tribunal’s finding that Mr. Dutschke’s presence in this country 


25 Transcript, vol. I, p. 46. Compare The T o sh dn 
Administrativo Tribunals and Rnquiries [Franks Report], Cmnd . 218, paras. 

16 Gir Derek Hilton, m.s.m, (b. 1908; edu. ee ees ei ia Sa 

27 Mr. P. N. Dakon (b. 1909; educo. Downside ] and Trinity, Camb 

** Lord Gamer of Ohiddingty, a.oa.o. (b. 1908; educ, U and Jesus: 

Booth of Maltby, a.c.u.a (b. 1909; eduo. Bton and 

Balliol, ord). 

29 Lord Garner. 


30 Td, Gen. Sir e Cole, x.0.B., 0-B.m. (b. 1911; educo. Wellington College and 
R.M.A. Woolwich). 
or The arale in dueseion does net sere t that the certificate is to be 
regarded a8 ‘* conclusive.’’ cxpeunded in ecg nape pera 
Lani Ign ofthe common Jaw an exp Ce Rimmer [1968] 1 All B.B. 
4, esp. 877-882, 900, 906, 911 
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had not, up to the time of the hearing, constituted ‘* any appreciable 
danger to national security.” If that is so, then, presumably in the 
Tribunal’s opinion, there were also no ‘“‘ grounds relating to 
national security ” for the issue of the Home Secretary’s certificate. 
This would follow unless the grounds of a security nature relevant 
to the issue whether Mr. Dutschke represented a ‘‘ danger ”’ were 
of a different character from the grounds of a security nature 
justifying the non-disclosure of evidence. The Tribunal’s ruling 
that the certificates were conclusive enabled them to avoid this 
dilemma. 

In the light of this ruling, some commentators have found it 
difficult to understand the Tribunal’s statement that “ we have 
kept in the forefront of our minds the rules of natural justice ” ** in 
regard to the evidence in unilateral session. The explanation is to 
be found in the submission made by Mr. Dutschke’s counsel that 
since Parhament had excluded the rules of natural justice, the 
Tribunal had to provide its own safeguards. In particular this 
meant that despite the power of the Tribunal to receive any relevant 
evidence ** notwithstanding that such evidence would be inadmis- 
sible in a court of law,” >° they should, in the unilateral session, 
refuse to accept hearsay evidence.** They should also not accept 
anything but the best evidence, for example documentary evidence 
should be accepted only from the person making the document. 
The members of the Tribunal were also invited by counsel to test 
the evidence by rigorous cross-examination. They were reminded 
that if there was evidence of telephone tapping this could be mis- 
leading unless full transcripts were obtained; that the evidence of 
informers and provocateurs may often be unreHable; and that to a 
representative of the Security Service an innocent activity may 
assume a sinister appearance. The Tribunal made no ruling on 
these submissions but, no doubt in deference to them, stated that 
‘* we have most carefully dissected and weighed this evidence ” and 
“ we were given every opportunity to probe and test” the 
evidence of Mr. Callaghan and the Security Service.** 

Despite these reassurances, the procedure provided by Parliament 
was plainly unsatisfactory and, as the Attorney-General remarked, 
“ ahen to those of us who have been bred with experience in the 
common Jaw and Enghsh court procedure.” ** Part of the problem 
springs from the nature of the political issues which were committed 


32 Ibid., p. 
N a A 26 (1). 
geal Ade o teh at al (Infants) [1985] A.C. 
per Lord Devlin at pp. ER and Denton v. grein saad 
NED te vor Speight T. eee ; bus FOU A 
and Locoal Government [1968] All H.R. and R. Deputy: riin 
Injuries Commissioners, eœ p. Moore [1965] 1 Q.B. 456; Wieman © Borneman 
11960] 8 All BLE. 275 ; and esp. R. v. Gemtng Board, Benavm and Khade 
] 2 Q.B. 417, 430-481; Collymore v. Att.-Gen. 11940] A.O. 688, 550-551. 
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to the Tribunal. This is an aspect of the case which will be com- 
mented upon later. Could a more satisfactory procedure be devised 
for security cases (assuming, for the moment, that a distinction 
can be made between security and political matters) ? 

No doubt it is easier to abolish all rights to an appeal than to 
decide just how extensively to grant the appellant the right to con- 
front adverse witnesses and to know the case against him. This is 
not a problem which is confined to the exclusion of aliens. Indeed, 
it is worth remembering that the special procedure gave the alien 
greater legal rights to a hearmg than a British civil servant sub- 
jected to the “ purge” procedure, which rests entirely upon 
administrative decree.*" It was only in 1962 that the civil servant 
suspected of communist or fascist sympathies was allowed represen- 
tation (by a “‘ friend ’’) when appearing before the Three Advisers, 
and then only on his first appearance before them. He has no power 
to subpoena witnesses of his own and no opportunity of hearing or 
cross-examining the departmental or security witnesses. This 
‘travesty of justice as Englishmen are accustomed to it” (as 
Professor Street has described it) ?* is a reminder of the wider 
impHcations of the procedural aspects of the Dutschke case. 

Full details cannot be revealed, it is said, because otherwise 
sources of information would be imperilled.*® The cross-examination 
of Mr. Dutschke showed that the Home Office was relying on 
informers and telephone tapping. It is questionable whether a 
casual informer should be allowed to accuse unseen; and the dangers 
of permitting uncontradicted testimony from those who earn a living 
so long as they continue to supply information helpful to the 
authorities is self-evident. This suggests that, at the very least, a 
Minister ought not to have the final say on the question of non- 
disclosure, and that a Tribunal should have a discretion which 
would not invariably be exercised so as to conceal sources. 

An additional reason for non-disclosure in the case of immigration 
appeals was said to be that disclosure “ might make it worthwhile 
for someone to come here not in the real hope of getting in, but to 
find out for intelligence purposes what was known against him.”’ 4° 
This objection was clearly irrelevant in the case of Mr. Dutschke 


37 The best iption of the ure is to be found in Devid Williams, Not 
in the Public Interest 1965), ep. pp. 170 et seg., and see too, the 
ihique by David O. Jackson, ‘‘ Individual Rights and National Security ”' 
Tost) 20 L.B. 864 esp. a4 pp. 878-879. The procedure was revised in 1057, 
in the light of the recomm ions of a Conference of Privy Councillors on 
Security Cmd. 9715, 1956) but remains in substance aa it has been since 1048. 
The Radoliffe Commxtes on Security Procedures in the Publio Service (Cmnd. 
1881, 1963) could find no ‘‘ useful lme of recommendation '’ on this procedure 


(pare. 57). 
38 In Pa the Individual end the Law (Harmondsworth, 2nd ed., 1967), 


. 241, 

39 Paemel of the Findings of the Conference of Privy Councillors on Beery: 
Omd. 9715, pare. 16; speech by Mr. Roy Jenkins on the proposals of the 
Wilson Committee: H.O. Deb., Vol. 754, col. 457. 

49 Thid. 
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who, it was conceded, had the bona fide intention of becoming a 
student. A rigid rule about non-disclosure resulted in Mr. Dutschke 
being worse off than spies such as George Blake and Gordon Lons- 
dale, who were allowed to hear all the evidence concerning them in 
their trials under the Official Secrets Acts. 

“ I must always remember,” said Lord Denning in his Report 
arising out of the Profumo affair, ‘ the cardinal principle of justice 
—that no man is to be condemned on suspicion.” “1 He was well 
aware that an inquiry such as his, in which there was no opportunity 
to cross-examine or defend, was not a suitable body to determine 
guilt or innocence. Parliament seems to have forgotten this when it 
set up the immigration appeals system. In retrospect, it now seems 
incredible that the inescapable difficulties inherent in a unilateral 
hearing were not avoided by following the simple recommendation 
concerning security cases made by the Wilson Committee: “* The 
hearings would presumably have to be in camera, but there would 
be no question of withholding from the appellant particulars of what 
is alleged against him.” @ 


War Is Farm: ApMinisTRative Practice? 

“ Home Secretaries may change. I suppose, if I camuse the 
words of the Aliens Order, they may become politically undesir- 
able, but they may change, and the whole object of having this 
Tribunal was in an attempt to give some certainty and some 
Siya against any form of KO decision a Home 

ecretary that might be based upon political proclivities or a 
different approach of one individual to another to the same set 
of facts.”’ 


In these words Mr. Dutschke’s counsel sought to persuade the 
Tribunal to lay down a rule of fair administrative practice. The 
proposed rule was that “ where, on behalf of the executive, a 
decision is taken on certain information it is not sufficient grounds 
subsequently to vary that decision adversely to the individual on 
the same or similar information.” “ 

The suggested rule was based on a loose analogy with the 
doctrine of estoppel in the form that is sometimes said to apply 
against administrative authorities.“ In fact it is much more closely 


. 8. 
I S buy obiad Tal tie wa a oaa aai 


41 Lord Denning's , Omnd. 2153 (1968), 

43 Gmnd. 8887, YH. Tt 
here in the onal senso and not so as to indicate a unilatera} hearing 
(above, note 4). The Parliamentary paie ed ao | rovisions in 
the igration Appeals Bill were perfunctory: H.O. aY 6, œl. 497 
(Jan 99, 1060); H.O. seria aera e A, cols. 90-81 (February 11, 
1960); H.L. Deb., Vol. 801, cols. 1000 (May 8, 1980). 
Transcripe, J, p. 84; is supported by the Wilson Report, esp, paras 


438 
4 Transcript, vol. I, p. 35 
t, . L, D dO. 
45 In particular as propounded b Ae AT Be e ape aes Mianen) Did. y. 
jafo] 8 an E.R. 496, 500-501, and in Robertson v. 
. 287; but see the adverse comments on the 
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Telated to the concept of “‘ injustice in consequence of maladminis- 
tration ’’—** the sense of outrage aroused by unfair or incompetent 
administration ’? ‘*—which is applied by the Parliamentary Com- 
missioner for Administration.‘’ The issue was not of the judicial 
reviewability of administrative action contrary to apparently 
reliable advice previously given by the authority. It was, rather, 
an invitation to the Tribunal to develop a case law of “‘ far ” 
administrative practice. Indeed, the Tribunal was not bound to go 
so far as to find *‘ maladministration ’’; it had to decide simply 
whether the discretion ‘* should have been exercised differently.” ** 

The element of unfairness m the Home Office’s conduct towards 
Mr. Dutschke was said to have arisen in two ways. First, there was 
the acquiescence of the Home Office in certain conduct of Mr. 
Dutschke; this same conduct was later used by the Home Office as 
evidence of a breach of Mr. Dutschke’s undertaking not to engage in 
political activities. Secondly, there were the different views of 
“ undesirability ” and ‘‘ security ” taken by different Home Secre- 
taries on substantially the same facts. It must be made clear that 
this argument rested upon the assumption that Mr. Maudling had in 
his possession substantially the same information as Mr. Callaghan, 
or, if he did not, that this was itself due to some fault on the part of 
the Administration. If that assumption was unfounded, then the 
submission about unfairness could not succeed. However, serious 
questions would then arise about the role of the Security Service in 
withholding information from Mr. Callaghan. There is nothing in 
the Tribunal’s Determination, nor in the evidence given in the 
bilateral proceedings, to indicate whether Mr. Maudling had fresh 
information about Mr. Dutschke’s conduct which was unknown to 
Mr. Callaghan and could not reasonably have been known by him.*° 

In view of the importance attached by the Tribunal to the 
breach of the undertaking not to engage in political activities,*® 


latter decision in Howell v. Falmouth Boat Construction Co. 51] A.O. 887, 
845, 849, and of. Southend-on-Sea Corporation v. Hodgson [1962] 1 Q.B. 416, 
and erally the authorities cited by S. A. de Smith, op. cit., p. 86, n. 21, 
: , n. 4, p. 287, n. 7, pp. 298, 459; ses too, F. OC. Newman, “ uld Official 
dvico Be iable '’ (1 58 Col L.R. 874; B. Schwartz, “ Estoppel and 
Crown Privilege in English Law” (1956) 65 MichL.R. 27; G. Gans, 
“ Estoppel and Res Judicate in Administrative Lew ” [1965] P.L. 287. 

4¢ The tost ded by Mr. B. H. 8. Crossman, Leader of Honse, in H.C. 
Deb., Vol. , ool. 51 (October 18, 1966). 

47 Parliamentary Commissioner Act 1967, s. 12 

48 Aliens (Appeals) Order, art. 7 (1). 

49 The Attorney-General, in his opening speech, seid ‘‘the information, of 
necessity, was not available to anyone save the Secretary of State...” 
(Transcript, Vol. I, p. 17) but it is not clear whether he was limuing this to 
Mr. Maudling, who received his first from the Security Service after 
rh lee (ibid., p. 14). In the enbsequent nonn debate Mr. Maudling said : 
“There was a good deab more information available to me when I came to 
consider this case in July and August than there was in January, six months 
previously, when it was last decided by Mr. Callaghan ” (H.O.Deb., Vol. 809, 
col. 759). (In fact, the matter was last decided by Mr. Callaghan in May 1970 
when a further extension was granted.) 

50 Determination, pp. 17-18. 
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apparently as evidence that he was likely to engage in such activities 
if permitted to stay as a student, it must be made clear that this 
promise was not imposed as a formal “ landing condition.” ** The 
Aliens Order 1958 places no restriction on the kinds of condition 
which may be imposed, but it is, at least, strongly arguable that an 
attempt to prohibit lawful political activities by way of landing 
conditions would have been void for manifest unreasonableness and 
uncertainty.’ Consequently, even had such a “ condition ” been 
imposed, Mr. Dutschke could not have been convicted of a criminal 
offence for breach of it,‘? nor departed on the ground of the 
breach.“ This apparent lack of enforceability and certainty, 
however, did not deter Mr. Callaghan from accepting it nar, indeed, 
from describing it loosely, as the Tribunal itself did, as a “ con- 
dition.” °* The vagueness of the undertaking meant that Mr. 
Dutschke had to be guided by his own interpretation of ‘ political 
activity ” and to rely heavily on the Home Office’s attitude to that 
interpretation. According to the evidence, Mr. Callaghan was 
apparently aware of political discussions which Mr. Dutschke was 
having with friends, yet no complaint was made that these discus- 
sions constituted a breach of the undertaking. The Home Office 
had ample opportunity to raise any complaint on each of the 
occasions when Mr. Dutschke asked for, and was granted, an exten- 
sion of his stay as a convalescent. Acting in what he considered to 
be the spirit of the undertaking, he refused an invitation to become 
associated with the newspaper Black Dwarf in the winter of 1969 on 
the ground that he was not “ allowed ” to do so. 

Mr. Maudling, however, took a different view from Mr. 
Callaghan. In his letter of August 25, 1970, to Mr. Foot he gave as 
his sole reason for refusing to allow Mr. Dutschke to stay as a 
student the undesirability of imposing such a “ condition.” Even 
then he did not directly suggest that Mr. Dutschke had broken his 
promise. This emerged for the first time in the Home Office state- 
ment of reasons received by the appellant’s solicitors on November 


41 In terms of the Aliens Order 1955 (B.I. 1958 No. 1671), art. 5. A condition 
must be endorsed in the alien’s te: Omnd. 4296, . 5. 

53 See Kruse v. Johnson [1906] 5 QP. 91 and, generally, de Smith, op. oit., 
pp. 888-887. for a statement of principles; note esp. Kuohenmesister v. Home 
Office [1958] 1 Q.B. 496 for the invalidity of an act imposing undue restraint 
on an alien. 


54 Ibid., art. 20 (2) (o) (inserted by Aliens of Bpeals) Order 1970, art. 17). 
Becretary te for Commonweskh Relations 
and the Colonies, in a l the practice of the then High Commission 


conditions because they are ees should not the country which 
ee e was looked into by the organisation called 
Amnesty Internation . .. This Organisation said in a recent report ‘tho 
condition on applicants for asylum is almost applied and is con 


y 1 - 
tained anes in art. 15 of the United Nations Convention on Refugees 
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17, 1970. In his evidence Mr. Dutschke denied that he had taken 
part in political organisation or planning. 

In these circumstances all the elements for the application of a 
principle of fair administrative practice seemed to be present: there 
had been a representation by the Home Office that it was legitimate 
to accept a promise of non-participation in political activity as a 
guarantee against future ‘‘ undesirability ’’ and there had been 
acquiescence by a former Home Secretary in the conduct against 
which complaint was now made; Mr. Dutschke had relied on this by 
taking steps to gain admission to a university; but a new Home 
Secretary had taken a different view of the same facts. 

Surprisingly, the Tribunal did not refer at all to this submission 
in its Determination, but it must be taken to have implicitly 
rejected it. Instead the Tribunal appears to compound the Home 
Office’s changing assessment of the same facts by finding that Mr. 
Dutschke’s belief that ‘‘ discussion about political questions and 
discussion of action in political activity did not themselves consti- 
tute political activity ’? was wrong. The Tribunal then offers its own 
interpretation—‘ we consider that planning and organisation can 
be as important as physical participation in demonstrations and the 
like ”—without making any finding that Mr. Dutschke had planned 
or organised (and it will be remembered that he denied that he had). 
In other words Mr. Dutschke had to take the risk that, however 
scrupulously he observed what he honestly believed, and was led to 
believe, to be his promise, on a change of Government a different 
interpretation might be placed on that promise. 

The most disappointing feature of the Determination is that the 
Tribunal made no clear findings of fact on the two matters crucial 
to the issue of fair play: (1) Did Mr. Dutschke, contrary to his 
assertion, engage in political planning and organisation? (2) Did 
Mr. Maudling have in his possession information about such activi- 
ties which was unknown or could not reasonably have been known 
by Mr. Callaghan? In the absence of positive findings on these two 
matters it is impossible to say whether or not the present case was a 
proper one for the application of a rule of fair administrative 
practice. The Tribunal missed an opportunity to develop rules of 
fairness which might have contributed significantly to the * struc- 
turing ” of administrative discretion in the Home Office.** 


Toe JUSTICIABILITY OF POLITICS AND SECURITY 


Several chses occur each year in which aliens are refused entry or 
permission to stay on grounds of political ‘‘ undesirability ’’ or 
“ national security.” * These are people who are not regarded as 


58 K. O. Davis, Discretionary Justice (Baton Rouge, 1960), p. 97, develops 
the idea of “ structuring '’ discretion which he distinguishes from the 
‘‘ limiting "' of discretion. 

sY No separate statistics are kepė by the Home Office of decisions in which 

litical considerations are among the relevant factors (H.C.Deb., Vol. 807, 
ritten Answers, col. 801 November 80, 1970). This is a twentieth-century 


VoL. 34 18 
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eligible for political asylum ** or who wish to make only temporary 
visits.°* They are particularly vulnerable to changes in the climate 
of political tolerance. In the past those with friends or political 
sympathisers in this country have been able to make representations 
to the responsible Minister who has had to face Parliamentary 
questions and debate on controversial decisions. Many others have 
been quietly turned away at points of entry or refused leave to 
extend their stay without public knowledge of the fact. In practice 
the courts have treated Ministerial discretion in this area as almost 
unfettered; allegations of improper purposes have never been 
upheld, although this has been conceded as a possible ground for 
judicial review.*® 

The Labour Government, disregarding the advice of the Wilson 
Committee,*’ decided to treat political cases as justiciable, but with 
the crucial rider that the Home Secretary would retain the power of 
final decision. ‘‘ The appellant would have the advantage of having 
his case considered by independent and judicially-minded people 
to whose advice [the Home Secretary] would clearly give full 
weight.” ** There is an unhappy ambiguity in the description of 
the Tribunal’s Determination as “‘ advisory.’ ‘The proceedings 
consisted of an appeal against a decision and the only formal distinc- 
tion from other immigration appeals was that the Secretary of State 
was not bound to give effect to the Determination. This is quite 
different from an advisory procedure, such as the Three Advisers 
who report to the appropriate Minister on the political reliability of 


development. The security of aHens (in fact if not in law) since the reign of 
Elizabeth I “through avil wars and revolutions, a disputed succession, and 
treasonable ee the state"? was described by May, Constitutional 
History of land (1006) vol. 8, p. 60. The change in attitudes since 1870 
1g deacnbed by Oedric aa ‘Dr. Boblen and the Aken Law of the 
United King ” (1968) 12 I.C.L.Q. 414; “Law, Opinion and the 
Immigrant’ (1962) 95 M.L.R. 654; and Stranger at the Gats (Fabian 
Research Series 264, 1984). Bee too, Paul O'Higgins, '* Disguised Extradition : 
The Boblen Case" (1964) 37 M.L. B. 5231. British practice between 1870-1914 
in regard to political cases is documented in 6 B.D.LL. pp. 48 st seq. 

58 6.9. Dre. Soblen and Cort. The criteria for Glee ee 
out in art, I of the Convention relating to the 

5% 6.9. Pastor Niemdler, Dr. Linus , members of the Apa Ensemble 
and the South Vietnamese Natonal eration Front, Messrs. Stokeley 
Carmichael, Ralph Schoenman and George Lincoln Rockwell. 

$0 Bee, o.9., R. V. Governor of Briston Prison, ox p. Sarno [1916] 2 K.B. 742, 
749; R. v. See EEA of Ohiswiok Polico Station, ex p. Sachsteder [1918] 
1 K.B. 878; R. Cor a O E R 2 Bloom (1921) 124 L.T. 
875; R. v. ames of Briston Prison, on Soblen [1966] 2 Q.B. 248 
Sohmadi v. Seorstary of State for Home Affairs ] 2 Ch. 149. 

*1 Cmnd. 8887, paras, 149-146. 

¢2 H.0.Deb., Vol. 754, col. 457 (Mr. Roy Jenkins), and to similar offect, Mr. 
James Callaghan (as Home Secretary) in H.0.Deb., Vol. TTG, col. 497. An 


interesting parellel is the New d Security Intelligence Service Act 
1969, which confers a mght of a , to a Commissioner, on a person who 
complains that ‘‘ his career or is or has been adversely affected by 


ee ieee The Act is discussed by Dr. J. A. 
Farmer in his forthcoming book on Administrative Tribunals. 
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civil servants,’ in which the advice is tendered before the final 
decision is taken. A failure to appreciate this distinction was the 
source of several misunderstandings about the Dutschke case. 

First, it led Mr. Maudling to suggest that “ he might be over- 
ruled by his advisers and forced into resignation.” As Mr. Geoffrey 
Marshall commented:: ‘‘ Where Parliament sets up a tribunal to 
hear appeals from the exercise of ministerial or departmental discre- 
tions, then the Minister is necessarily no longer answerable to 
Parliament for those particular decisions and no question of inter- 
ference with ministerial responsibility or resignation arises.’ *“ 

Secondly, it was never clear whether the sub judice rule applied 
so as to inhibit public and Parliamentary debate on the case while 
the appeal was pending. Mr. Maudling claimed that it would be 
wrong for him to discuss the merits of the case once the appeal had 
been lodged.*® Mr. Callaghan, on the other hand, disagreed on the 
ground that this was a “‘ strictly advisory body.” ** This distinc- 
tion between ‘‘ advisory ” and other tribunals has not always been 
observed in the past, as in 1962 when Lord Kilmuir, the Lord 
Chancellor, suggested that it was out of order for a peer to raise in 
the House of Lords a matter relating to a public local inquiry after 
the inspector had made his report but before the Minister had 
reached his decision.*’ There is a great danger that a Minister, to 
whom the final power of decision is given, will seek to protect 
himself from legitimate political pressure by cowering behind the 
sub judice rule in cases of this kind. On the other hand, if an appeal 
is to be meaningful, then there must be some form of protection 
against the alteration, distortion, destruction or withholding of 
material evidence. The proper balance between freedom of political 
comment on the general issues raised by an administrative decision, 
on the one hand, and the protection of the evidence relevant to a 
particular appeal, on the other hand, will always be difficult to 
achieve. Where the evidence is not seriously in dispute there is a 
strong case for tilting the balance in favour of the free expression of 
opinion.** 


62 See above note 87. The Three Advisers may be used in future in immigration 
matters involving politics or security: H.O , Vol. 818, cols. 52-59 (March 8, 
1971). 

*! The Times, January 19, 19071. Cf. The Canadian I Appeal Board Act 
s. 21, under which the Board’s power to make an order may not be exercised 
where the Minister and Solicitor-General issne a certificate on security grounds. 

65 H.C. Deb., Vol. 807, cols. 548-558 (25 November 1970, during he debate on the 
Expiring Laws Continuance Bill). 

ss Tbid. and see too H.C. Deb., Vol. 805, cols, 1234-19968 (November 5, 1970). 

67 H.L. Deb., Vol, 226, cols. 1288-1290, criticised by Street, op. coit., p. 175. 

68 Useful guidance on this problem will be found in the of the Inter- 
departmental Committee on the Law of Contempt as it Affects Tribunals of 
Inquiry, Omnd. 4078 (1960), para. 41, The background to the appointment of 
this ittes was the Attorney-General'’s statement concerning the 
establishment of a Tribunal of Inquiry into the Aberfan disaster: see H 
Philip Levy, The Press Council (London, 1967) pp. 448-457. 
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The Immigration Appeals Tribunal, even in its special form, is 
best regarded as ‘‘ machinery provided by Parliament for adjudi- 
cation ” rather than machinery for administration.’ The crucial 
question for adjudication in the Dutschke case was whether, despite 
Mr. Dutschke’s qualifications to be allowed to stay as a student, his 
continued presence in the United Kingdom was “ undesirable.” 1° 
There is no definition of this vague concept in the Immigration Rules 
which simply give the following examples— 


** [I]n the light of his character conduct or associations it may 
be undesirable to permit him to remain, or he may represent a 
danger to national security or, if allowed to remain for the 
period for which he wishes to stay, he might not be returnable 
to another country.” 11 


Although the Rules treat “ character conduct or associations ” as a 
separate issue from ‘‘ a danger to national security ” the Tribunal’s 
apparently wide definition of ‘ security ”? seems to confirm the 
Labour Government’s view that issues of politics and security are 
indistinguishable. From the passages quoted earlier it is abundantly 
clear that Mr. Dutschke was not accused of espionage nor of dis- 
closing confidential information, nor was it suggested that he was 
likely to become a “‘ security risk ’’ in the traditional sense of 
these words.’* He was “‘ undesirable ” because ‘if he were to 
remain for a further period as a full-time post-graduate student he 
would be free from any conditions [i.e. as to political activities | 
during that period and we consider that, having regard to all the 
circumstances of the case, there must without doubt be risk in his 
continued presence on a longer term stay of this kind.” "° The 
Tribunal nowhere specifies the nature of this “‘ risk ”; it must be 
inferred, from suggestions made by the Attorney-General, that the 
dangers were to “ public order.” "4 As Mr. Maudling frankly 


¢* Franks Report, Cmnd. 2158, . 40. 

TO Aliens: Control After Entry alos. Cmnd. 4997 (1970), para. 4. 

T1 Ibid. The samo examples are given in the Instructions to Immigration Officers, 
Cmnd. 4206 (1970), pare. 60 [regarding those entering the pany a 

™ 6.9. the Radaliffe Committes on Security Procedures in the Ho Service, 
Cmnd. 1681, para. 1, defined security as ‘' the safeguarding of such informa- 
tion in the possession of the Government as would by its unsuthonsed disclosure 
cause injury to the interests of this country.’’ There ıs a similer definition in 
the Statement of Findings of the Conference of Privy Councillors on Secunty, 
Omd. 9715, para. 4. 

7? Determination, p. 18. A key to the Tribunal’s thinking on this matter is 
revealed b Gore-Booth's question to Mr, Dutschke (Transcript, vol. 8, 
pp. 155-186) ; "On more than one occasion Mr. Dutschke made the very 
valid point shat anybody who is to be an expert in revolutionary affairs 
needs theoretical equipment and isati ing ... How, 
Mr. Dutschke, will you deal with this point without getting involved in what 
might be called pohtical actions? . . .” To this Mr. Da © replied that 
his police] lme on organisational questions was very different from the 
Leninist kind of organisation now favoured by the Lefi in Germany (ibid.). 

T4 Transcript, vol. 4, p. 104. The Home Office's Statement of Reasons, p. 8 
alleged that ‘‘ as e student ins ake VODAT. he could exert much influence 
without any physical activity and would be a focal point for student and 
political unrest.” 
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admitted in the debate on the Tribunal’s Determination: ‘“ there 
can be no doubt the concept of national security has been changing 
as the threat to our democratic society changes.” "5 

The implications for civil liberties in general of this enlargement 
of the concept of “ security ”’ need not be pursued in the present 
article.™* Nor is this the place to discuss the views of those critics 
of the Determination who say that it conveys an implicit threat to 
freedom of academic discussion and debate particularly among those 
engaged on research into political questions.’ Nor need one dwell 
on the atmosphere of suspicion and ‘‘ guilt by association ”’ 
inevitably engendered by the cross-examination of Mr. and Mrs. 
Dutschke as to their political ‘f conduct character and associa- 
tions.” "* The fact that these issues have been raised at all simply 
emphasises that this was essentially a decision requiring the exercise 
of political judgment. Its special character stems from the fact that 
Parliament, by hiving it off for adjudication, ‘* stamped it with the 
seal of non-political judgment.” *® Yet that judgment has aroused 
profound and legitimate political controversy. This surely confirms 
the view that an issue is not ‘“‘ justiciable ’? unless the policy con- 
siderations can be contained “‘ either by or within traditional and 
accepted principles and standards.” *° Perhaps it was thought that 
the Tribunal would develop its own standards; those who believed 
this will be disappointed to find that the Tribunal nowhere explains 
what makes an ahen “ undesirable.’ One is simply left to draw 
inferences from the snippets of evidence recounted in the Deter- 
mination. These included the fact that the SDS organised non- 
violent demonstrations in Berlin at the time Mr. Dutschke was one 
of its leaders; ** a speech he made in Amsterdam in February 1968 


18 H.C. Deb. Vol. 809, col. 768 (January 19, 1071). 

Te It should be noted that the European Convention on Establishment, Cmnd. 

4l ` arte. 1 and 3 draws a distinction between expulsion on grounds 

of ‘' national sear AA and grounds oe e ordre public or morality. 

e.g. the Statement senior members of bridge University reprinted in 

Cambridge Review ataa 90, 1971) Vol. 92, p. 05; and by certain Oxford 

Heads a Houses and others, The Temes, January 12, 1971. 

™ Transcript, vol. 1, pp. 64-70; vol. 2, pp. 188-144, vol. 8, pp. 145-151. The 
atmosphere may be gathered from this incident: ab one ack the Attorney- 
General became exasperated with Mrs. Dutechke’s failure to remember names 
of persons she had met 18 or 15 months before. He asked: ‘*‘ Did you get a 
dagree at university, Mrs. Dutschke? '' to which the ly was, “Yes. I 
know very much t theology; if you would ask me about the origins of 
Christianity I could tell you very much, but I just do not have a memory 
for oames’' (tbtd., Yol. 1, >. 6). 

1% The phrass used by Geoffrey Marshal in his essay on ‘* Justiciability,’’ op. 
cit., p. 287 (note 9 above). 

«oR. B. Stevens and B. 8. Yamey, The Restrictive Practices Court (London, 
1965) p. 80; and to similar effect Sir W. J. Diplock, The Role of the Judicial 
Process in the Regulation of Competition (Jerusalem, 1967), p. 18; generally 
sce the works cited in note 9 above. 

31 Unchallenged evidence was mven of Mr. Dntechke’s moderate and restraining 
influence in these demonstrations: Transcript, vol. Ip 104 (Prof. Gol witzer); 
vol. 2, p. 98 (Mr. Albertz); vol. 8, p. 161 (Mr. Fried). The Attorney-General 
descrnbed hım as a “notorious leader of demonstrations, some of which 
involved and some of which led to violence "° (vol. 4., p. 188). 


T 
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(before he was shot) calling for the destruction of NATO bases ; *? 
and various discussions and contacts after coming to -Britain with 
members of revolutionary political groups.** 

It has always been recognised that political ‘‘ undesirability ”’ is 
undefinable, although certain limits have been suggested: es 
example, a Conservative Home Secretary said in 1964 that “< 
objection is taken to foreign visitors . . . holding political ideas . 
to which most of us here are antipathetic . .. [but] an aten here 
would not be permitted to advocate the overthrow of our institutions 
by violence or in pursuit of his political objectives, to advocate and 
organise disorder and rioting.” ** The Tribunal did not attempt to 
lay down any limits of this kind, nor did they make positive findings 
of fact which would enable one to fit the decision into the Ministerial 
policy statement of 1064. Instead, there is simply the vague 
charge of ‘“‘ undesirability ” * and the speculative finding of 
‘© risk ” in Mr. Dutschke’s continued presence. 


A FAILURE For ADMINISTRATIVE JUSTICE 


Just 100 years ago, when refusing the Spanish Government’s request 
for assistance in suppressing the International Society of Workmen, 
H.M. Government reiterated the view, which was then current, 
that foreigners in Britam 


“ are equally with British subjects, under the o of 
the law, nor can they be punished except for an offence against 
the law, and under the sentence of the ordinary Tribunals of 
Justice, after a public trial, and on a conviction founded on 
evidence given in open court.” ** 


Since then, aliens (and now, “‘ non-patrials ’’) have lost the un- 
restricted right of entry into and residence in this country. The 
decision of the Tribunal in the Dutschke case affirms the established 
practice of the twentieth century that an alien may be deprived of 
the opportunity to work or study in this country simply because of 
fears of a political or security nature, rather than through the 
commission of some punishable offence. Ultimately, the Tribunal’s 


83 Ses esp. Transcript, vol. 2, p. 118; and of. The Norner den cross- 
examination of Rev. P. Oestreicher on the imploations of this speech : Ibid. 
vol. 8, pp. 159—180. 

$3 It was a material part of the Home Office’s cese that Mr. Dutschke had 
contacts with ‘‘ subversive political groups in Western Fiurope and the Middle 
East '' (Statement of Reasons, p. 8). 

s“ H.C. Deb., Vol. 008, cols. 918-876 (July 7, 1064). It should be noted that 
the Aliens Act 1005, 5. 1 (8 vo clear criteria for dwstingn an ‘‘ unde- 
sirable immigrant.”’ Thess did not include grounds of epei nature, 
and there were specific ere for politica} asylum. 

8s The Trbunal, with the concurrence of counsel, did not make any formal or 
technical ruling on the question of the burden ‘of proof in respect of ‘‘ unde- 
sirability '’: Transcript, vol. 4, pp. 188-187. 

86 Ear! Granville to Mr. Layard, March 8, 1872: Correspondence between the 
British and Spanish Governments respecting the International Society, 1872: 
6 B.DI.L. p. 68. 
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Determination indicates a resolve not to upset a Ministerial decision, 
taken upon these grounds. Put another way, the procedural safe- 
guards afforded to the alien by the immigration appeals system, 
enabling him to answer part of the case against him, did not, in the 
result, affect his substantive rights. This seems to confirm Lon 
Fuller’s remark that administrative adjudication has shown a 
‘* notable failure to achieve general rules.” * In the Dutschke case 
opportunities were lost to structure discretion by formulating rules 
of fair administrative practice and to limit discretion by defining 
‘© undesirability.”’ 

Counsel for Mr. Dutschke reminded the Tribunal of Prince 
Kropotkin, the anarchist revolutionary who escaped from prison in 
St. Petersburg in 1876 and made his way to a port in Sweden where 
he was taken on board a ship for safety. Kropotkin afterwards re- 
called : 

“ As I went to the steamer I asked myself with anxiety under 
which flag would she sail—Norwegian, German, English? And 
then I saw floatmg above the stern the Union Jack, the flag 
under which so many refugees, Italian, French, Hungarian and 
of all nations have found an asylum. I greeted that flag from 
the depth of my heart.” * 


As Mr. Dutschke sailed away from Britain on the Winston Churchill 
under that same flag, to take up an academic post in Denmark,** 
more than a few liberal consciences must have been aroused at this 
reminder of the demise of the rule of Jaw which once protected 
Kropotkin, and others such as Kossuth, Mazzini, Bakunin, Lenin, 
Marx, Engels end Sun Yat Sen, all of whom engaged in unrestricted 
lawful political activities in this country. Perhaps tears were shed 
as well for modern administrative justice which failed to rise, 
phoenix-like, from the ashes of nineteenth-century liberalism. 


B. A. HEPPLE.* 


87 Ths Morality of the Law, P 46. 

s£ Memoirs of a Revolutionist (London, 1899) p 877. 

83 The Trmes, February 20, 1971. The Minister of Justice said: ‘' There 
is nothirg in the anauen fom Eee eee refusa] of his request 
[to work in Denmark]. Work and residence permits are given in Denmark 
irrespective of political convictions "'. (The Times, January 28, 1971). 

* M.A., LL.B.; Fellow of Clare College, Cambridge. The writer is grateful to 
Mr. Dutschke and his legal re tatives for enabling him to mt with them 
throughout the bilateral p j and to participate in their conferences on 
legal aspects of the a He also benefited from the comments on a 
draft of this article by his colleagues, Professor B. A. de Smith, Mr. D. G. T. 
Wiliams and Dr. J. A. Farmer, and Professor H. W. Arthurs, all of whom 
directed him to sources which otherwise might have been overlooked. Needless 
to say, the views expressed are the responsibility of the writer alone. 


IN DEFENCE OF LORD DEVLIN 


Wits a show of extraordinary bravado the Court of Appeal in 
Broome v. Cassell & Co. has poured scorn upon the House of Lords’ 
rejection in Rookes v. Barnard’ of exemplary damages as an 
anomalous feature of English law, and particular scorn upon the 
careful speech of Lord Devlin, speaking for a unanimous House. 
According to the Court of Appeal, the decision is inconsistent with 
two earlier decisions of the House of Lords in which exemplary 
damages were “‘ clearly approved,” and accordingly “ if ever there 
was a decision of the House of Lords given per incuriam, this was 
3t”; the decision has met with ‘ wholesale condemnation ”’ 
throughout the rest of the common law world; and the retention of 
three limited categories where exemplary damages may still run is 
** hopelessly illogical and inconsistent.” * For good measure the 
Court of Appeal prescribed-that, until the House of Lords has had 
another chance to look at the whole problem, judges should direct 
Juries in accordance with the law as it stood before Rookes v. 
Barnard. The question of whether a modern legal system should 
recognise exemplary damages may be a matter of debate, but if 
the voting is to take place in an impartial manner these strictures 
should not go unanswered. 


Stricture one: the decision was arrived at per incuriam because 
exemplary damages had already been twice approved by the 
House of Lords 


The two cases in which exemplary damages are said to have 
been approved by the House of Lords, and accepted as part of 
English law, are Hulton v. Jones * and Ley v. Hamilton.* Hulton 
v. Jones * need not detain us for there is not a single mention, 
express or by implication, of exemplary damages throughout the 
speeches in the House, the judgments in the Court of Appeal, or the 
speeches of counsel in either court. It is plain that all concerned 
accepted that the award of damages could only be impugned if 


nan 


[1971] 2 W.L.R. 858 (OC.A.): achons for libel by distinguished naval officer 

against publisher and author of book telling of wartime destruction of navy- 

Saartel Corey: PAHE eming bee io be libaka 1i aug that 

responmbility for disaster lay in part with him; jury awarded £40, damages 

against both defendants, of which £15,000 was compensatory and £26,000 

exemplary. 

[1064] A.C. 1129. 

> These phrases are all taken from the judgment of Lord Denning M.R. at [1971] 
2 W.L.R. 858, 870-871 (0.A.). 

£ Ibid. at pp. 878D and 887F. 

s [1910] A.C. 90, affirming [1900] 3 K.B. 444 (0.A,). 

€ (1985) 1538 L.T. 84 (H.L.), reversing (1984) 151 L.T. 960 (0.A.). 
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excessive in relation to the injury to the plaintiff. This is hardly 
surprising since the great point at issue was whether the defendant 
could be liable for libel even if innocent of any intent to defame the 
plaintiff: can any less suitable case for even thinking of exemplary 
damages be imagined? As for Ley v. Hamilton,* it was a case in 
which the jury had awarded damages of £5,000 against a defendant 
who had published on separate occasions two letters defaming the 
plaintiff, and the Court of Appeal by a majority took the view that 
there must be a new trial because the damages were excessive. In 
the view of the majority such an award could only be justified as 
punitive damages because, as Greer L.J. put it, ““ the plaintiff had 
not suffered any actual damage,” ' or, as Maugham L.J. put it, “it 
is plain that the real damages suffered by the plaintiff were of a 
trifling character,” * and an award of £5,000 as punitive damages 
was excessive as there must be some reasonable relation between the 
wrong done and the punishment imposed. The House of Lords 
reversed, not because it considered that the jury was fully entitled 
to award as much as £5,000 by way of punitive damages, but 
because it disagreed with the Court of Appeal’s premise that the 
plaintiff’s real damage was nil. Lord Atkin said: 
‘s It is precisely because the ‘ real’ damage cannot be ascer- 
tained and established that the damages are at large. It is 
impossible to track the scandal, to know what quarters the poison 
may reach: it is impossible to weigh at closely the com- 
pensation which will recompense a man or a woman for the 
insult offered or the pain of a false accusation.” ° 


Salmon L.J. was careful to omit this key sentence from his quotation 
from Lord Atkin’s speech in Broome v. Cassell & Co.,*° for it puts 
paid to his statement that ‘‘ exemplary damages were what Ley v. 
Hamilton was all about.”?!! This may indeed have been true in 
the Court of Appeal, but in the House of Lords the case is much 
more an authority on aggravated damages than a charter for 
exemplary damages, a point both appreciated and carefully 
explained by Lord Devlin in Rookes v. Barnard.” And there is 
another crucial comment in Lord Atkin’s speech of which the Court 
of Appeal appears to have been unaware. The defendant in the 
case had pleaded qualified privilege and, although the plea had 
failed before the trial court, the jury had been asked for safety’s 
sake to find whether on the occasion of the publication of either 
letter the defendant had been actuated by express malice, with the 
result that malice had been negatived on the first occasion but 
affirmed on the second. “‘ These findings, if neither occasion was 


1 (1994) 151 L.T. 880, 868-800 (0.A.). 


8 Ibid. ae BT4. 

® (1985) L.T. 864, 886 (H.L.). 
10 pen] 2 W.L.R. 858, 879B (C.A.). 
11 fbid. at p. 8718F. 

13 [1964] A.C. 1129, 1280-1981. 
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privileged,” said Lord Atkin, “ are irrelevant.” }2 But why irrele- 
vant if exemplary damages are at stake? Any argument that this 
was a slip because Lord Atkin was at that point in his speech 
thinking of privilege and not of damages is not very convincing, for, 
as Salmon L.J. himself commented in Broome v. Cassell & Co., 
“ Lord Atkin never said what he did not mean.” 

Accordingly the House, although not unburdening itself of the 
doctrine of binding precedent until 1966,'* was perfectly free in 1964 
to arrive at its decision in Rookes v. Barnard, and there can be no 
question of that decision having been given per incuriam.'* 


Stricture two: there has been wholesale condemnation of the 
decision throughout the common law world 


Lord Denning M.R. pomted out that the High Court of Australia 
had refused to follow Rookes v. Barnard in Uren v. John Fairfaw & 
Sons Pty., a refusal upheld by the Privy Council in Australian 
Consolidated Press v. Uren,'* that Canada had repudiated Rookes v. 
Barnard, that New Zealand had declined to follow it and that the 
courts of the U.S.A. knew nothing of the new doctrine.’® Salmon 
L.J., after referring to Lord Denning M.R.’s statement that Rookes 
v. Barnard had been rejected in Australia, Canada and New 
Zealand, said that he had ‘‘ been unable to find any case in any 
other common law country in which it has been adopted,” ?° and 
Phillimore L.J. echoed the proposition that ‘‘ every other country 
which seeks to administer the common law has refused to follow 
Lord Devln’s advice.” 


13 (1985) 158 L.T. 884, 885 (H.L.). 

14 [1971] 2 W.L.R. 858, 879D (C.A.). 

18 Practios Statement (Judioal Precedent) [1966] 1 W.L.B. 12%. 

16 Moreover, even if Ley v. Hamilton were confirmed as endorsing exemplary 
damages, it 1s questionable whether Rookes v. Barnard thereby becomes a deci- 
son per inourtam when is was reached in the full knowledge of the existence of 
the earher decision. Everything thet ıs said in Young v. Bristol Aeroplane Co. 
[1044] K.B. 718 (C.A.), the loous classious on binding precedent in the Court 
of Appeal, sbout what is meant by a decision given per incurtam—admittedly 


about s decision grven per tnounam by the Court of A but the posrtion 
must be analogous for the Honse of osts that decision must have 
been arrived at in ignorance or f eas of some earlier binding authority 
(seo ibid. at p. 720): to consider and misconstrue 15 not f question 


is rather how far Court of Appeal is entitled to choose oem what  re- 
as two conflicting decisions of the House of Lords, and if, as also appears 
follow from Young v. Bristol Aeroplane Co. (see especially Williams v. 
Glasbrook Bros. riod 2 All H.R. 864 (0.A4.), preferred b d, Juris- 
prudence (12th ed., 1 ), p. 160 to Fitasimmons v. Ford Motor do. [1948] 1 
All B.R. 429 (0.4.)), the Court of A is bound by a decision of its own 


fortiori it must de by a decision of the House of Lords which has mis- 
Interpreted a previous decision of the House of Lords. 

17 [1967] Argus L.R. 95; (1966) 40 A.L.J.B. 194. 

18 [1969] 1 A.O. 590 (P.0.). 

19 [1971] 2 W.L.R. 858, 870A-0 (0.A.). 

20 Ibid. at p. 878E. 

31 Ibid. at p. SMF. 
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In three decisions of the Supreme Court of British Columbia, 
Rookes v. Barnard was followed so as to allow no exemplary 
damages *?; in Alberta Rookes v. Barnard was accepted in one case 
and exemplary damages awarded only because the facts brought it 
within the second of Lord Devlin’s exceptional categories °; in 
New Zealand the decision was approved by the Court of Appeal ** 
and later followed at first instance 2°; New Hampshire and 
Michigan have always refused exemplary damages and permitted 
only aggravated damages for the plaintiff’s injured feelings **; in 
Massachusetts, Nebraska and Washington the exemplary damages 
doctrine had been rejected long before Rookes v. Barnard had been 
heard of.?’ It is true that New Zealand’s approval of Rookes v. 
Barnard came before the Privy Council’s upholding of the strong 
Australan dissent from it, and that in a later decision at first 
instance the judge accordingly considered himself free to award 
exemplary damages because it had now been shown to be for New 
Zealand herself to decide whether to change direction on exemplary 
damages **; but the New Zealand Court of Appeal could still decide 
that it should change direction and endorse its earlier approval of 
Rookes v. Barnard. Similarly, all but one of the Canadian cases 
were decided in the immediate wake of Rookes v. Barnard, and 
Canadian opinion began to harden against the decision after McElroy 
v. Cowper-Smith and Woodman” in the Supreme Court, where 
Spence J. said that he was “ of the opinion that in Canada the 
jurisdiction to award punitive damages in tort actions is not 80 
limited as Lord Devlin outlined in Rookes v. Barnard,” *° so that 
the courts generally are now tending to regard Rookes v. Barnard 
as no part of the law of Canada.” It is however overstating the 
current position to say that the Supreme Court of Canada has 
‘“‘ repudiated the new doctrine.” ** Spence J.’s observation was 
not only obiter but appeared in a dissenting judgment *7; the 
majority’s judgment is ambiguous and Hall J., who delivered it, 


33 Kirisits v. Morrell and Hanson (1965) 52 W.W.R. 138; Schuster v. Martin 
(1965) 50 D.L.R.(2d) 176; Sharkey v. eee aa 67 W.W.B. 712. 
23 Wasson v. California Standard Oe (1064) 48 W.W.R. 518 (Supreme Court, 
ge For the three exceptional categories where Lord Devlin would still 
ow eg gas damages sce p. 524, infra. 
24 Truth (N. 2 td. v. Bowles [1966] N.Z.L.R. 808 (0.A.). 
isoman [1067] N.Z.L.B. 1%. 


27 Ibid. p. 270, n. 7, and accompanying text. Loumana 1s also li 

exemplary damages, but this is basically « civi} law jurisdiction, 

a3 F v. MoKnighit [1968] N.Z.L-B. ; 

(1 62 D.L.R. (2d) 65. 

30 Ibid. at p. 71. 

31 The influential Ontario Court of has given its aay to the 
voices of dissent in Gousenko v. Lefolsi (1967) 68 D.L.R. (2d) 217, a case not 
cited by Lord Denning M.R. who gives no Ontario au 


32 The of Lord ‘ng M.R. in Broome v. Cassell and Co. [1971] 2 
W.L.R. 858, 870B (0.A,). 
33 The majority t that the award of $25,000 for libe} to each of two 


plaintiff was sufficiently high for ého cœur to interfere; Spence J., in a 
mmority of one out of five, thought otherwise. 
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may well have been thinking of aggravated damages rather than 


exemplary damages proper.* Moreover, it is significant that, out 
of the five Canadian and New Zealand cases cited by Lord Denning 


M.R., in only one of them were exemplary damages awarded as 
such TP in the others the courts either considered their award 
justified as aggravated damages,** regarded the case as falling within 
one of the categories in which Lord Devlin would still permit 
exemplary damages,’ or made no award of exemplary damages at 
all.?® 

It is fally accepted that in the Commonwealth the tide appears 
to be running against Rookes v. Barnard and that the great 
majority of states in the U.S.A. still accepts the exemplary damages 
doctrine. But can the total picture really be described as one of 
“ wholesale condemnation ”’? 


Stricture three: the categories where ewemplary damages still may 
be awarded are hopelessly illogical and inconsistent 


Lord Devlin propounded three categories in which exemplary 
damages might still be awarded: (1) where there is oppressive, 
arbitrary or unconstitutional action by the servants of government; 
(2) where the defendant’s conduct has been calculated by him to 
make a profit for himself which may well exceed the compensation 
payable to the plaintiff; and (8) where exemplary damages are 
expressly authorised by statute.** No criticism was directed to the 
third category, since clearly the courts have no option but to 
accept the dictates of the legislature; statutory provisions of this 
nature however are rare specimens indeed. The Court of Appeal’s 


34 See particularly the remark that the fact thet few persons within the range of 
eae pnan s Potential cliente » clients would have heeded the defendant’s statements 


ý Ea an award of punitive or exemplary 
ages": Loe a DLEO 62 D.L.B.(%X 


re Paver. ete 62) 6 D .B. (8d) 581 

36 Asin Fog og 1968] NZL R 990 ( Cah ‘td Bokner v. 
Marwost otel Co, (1969) 6 D.L.R. (84) 822 (Bri Columbias E 
and the same is true of Golnik v. Geissinger (1067) 64 D.L.R. cad) T64 (British 
Columbia ap reme Court). Even in Australia where the courts have naturelly 


followed the Tend of tho Court and the Privy Council, concern has been 
expressed over the posaib Gee eee Gane gravated damages and 
exemplary VERR oto nstons V. Stewart [1966] S.A.5.R. 142 (South 


37 As in MoKinnon v. F. iy. Woolworth Jo. Ltd. (1068) 70 D.L.R.(8d) 280 
(Alberts Supreme Court, App. Div.). 
38 As in MoKlroy v. Cowper-Smith and Woodham (1967) 62 D.L.B.(2d) 68 
pore Court, Oanada); and the same is true of Gousenko v. Lefolis (1967) 
-L.R. (2d) 217 (Ontario O.A.); Amos v. Vawter (1960) 60 W.W.R. 596 
(Bntwwh Columbie Suprame Court) and a Motors (1958) Ltd. v. cpt 


[1971] 1 W.W.R. 597 (British Columbia O.A). haf Reena by 
At can kowerer be Doai i Stag Geer es have bean 
awarded as such: ste Unrax v. Barrowman (1966) oes) Se ) 168 (Sas- 


kaichewan Q.B.); Umversity of Now Brunswick v. Straz (1900) 1 N.B.R. (9d) 
113 ew Brunswiok Q.B.); Parkes v. Howard Johnson Restaurants Lid. oy) 
74 W.W.R. 255 (British Columbia Supreme Court); 9. v. Mundy (1970) 9 
D.L.R. (8d) 448 (County Ct. eens Ontario). 

39 [1964] A.C. 1129, 1226-1297 
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questioning of why the first category should be limited to govern- 
ment servants ** has much force in it, and indeed Lord Devlin him- 
sef might well be prepared to abandon this category since its 
acceptance marked only a slight bow to precedent on his part, 
induced by the fact that it was in this field that exemplary damages 
had originated,*! and possibly by the knowledge that very few cases 
would in practice appear.*? It is the second category which is the 
crucial one,” and here once again the Court of Appeal criticised the 
limitation to a particular class of person. As Salmon L.J. put it: 
‘¢ Why should the man who commits a tort calculating that he will 
make more money out of it than any damages and costs which 
he will have to pay be less favourably regarded by the law than 
the man who, out of venomous malice, commits a tort in order to 
break an innocent neighbour regardless of the cost? ’’ “ While this 
argument too would have force if the punishment of the defendant 
were truly the court’s concern, it is submitted that the real purpose 
behind Lord Devlin’s second category is not the punishment of the 
defendant but the prevention of his unjust enrichment, and that 
this category is therefore more appropriately viewed as an extension 
of the remedies available through waiver of tort and an account of 
profits. The long established remedy by way of waiver of tort, 
whereby the victim of a tort puts on one side his remedy in damages 
and sues instead in quasi-contract—or, in modern terminology, in 
restitution—to recover the benefit which the commission of the 
tort has brought the tortfeasor, has become confined to situations in 
which the benefit to the defendant has been matched by an 
equivalent loss to the plaintiff **; so too claims against tortfeasors 
for an account of profits have advanced on a very limited front, 
appearing only in economic torts in which the defendant has passed 
off his goods as the plaintiff’s or has infringed the plaintiff’s trade 
mark, patent or copyright.“* Here then was a constructive role 
for-the exemplary damages doctrine to fill, and although it is true 
that the awarding of exemplary damages is a somewhat makeshift 
and arbitrary method of preventing a tortfeasor’s unjust enrich- 
ment—for on this rationale all tortfeasors should be required to 
give up their profits, and proof should be required, although perhaps 
with a very strong presumption operating in the plaintiff’s favour, 


40 Bee [1071] 2 W.L.R. 858, 870G-ST1A, 875F-876A, 885G—888A (0.A.). 

41 In Huokle v. PN 9 Wils.K.B. 205, Wilkes v. Wood (1768) Lofft 1 and 
Benson v. Fr (1766) 8 Burr. 1845. 

42 Not only have none appeared in the seven-and-a-half years since Rookes vV. 
Barnard, but thare appear to be none other than the three cases of the 1760s 
cited in the last note. 

43 This ca ry hes appeared in litigation quite often since Rookes v. Barnard; 
most of oases are cited by Lord Denning M.R. at [1071] 2 W.L.R. 858, 
869H-S70A (C.A.). 

44 Ibid. at p. S76P-G. See similarly ibid. at p. 8710 and 886B. 

45 Since the decision in Phillips v. H y (1888) 24 Oh.D. 490 (0.A.). Bes 

enerally on waiver of tort Goff and Jones, The Law of Restitution (1966), 


ap. 83. 
48 Gee Street, Principles of the Law of Damages (1962), pp. 250-266. 
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that a profit in fact resulted—it will not be the first time within the 
common law systems that exemplary damages have been used as 
a means of achieving the right financial result in a limited field 
where the law was otherwise inadequate to do so. Thus a justift 
cation which has been advanced in the U.S.A. for the awarding of 
exemplary damages in personal injury claims is that they provide a 
method of returning to a plaintiff by another route the substantial 
portion of his compensatory damages which, under the contingency 
fee system which prevails there, he is required to pay over to his 
legal counsel wherever his claim succeeds.’ Lord Devlin’s second 
category may perhaps represent only a temporary phase in the 
law, leading to the eventual discarding of exemplary damages in 
favour of an extension of the direct, and more appropriate, remedies 
as the means for ensuring that tortfeasors are not permitted to 
retain profits made by them through their tortious conduct. Such 
an extension of the restitution remedy through waiver of tort has 
already received substantial support in court decisions in the 
U.S.A. 


‘“ It is all unworkable,” concluded Phillimore L.J.“* But is he right 
if Lord Devlin’s first category is discarded and his second developed 
along the lines of the prevention of unjust enrichment? Indeed is it 
not the old doctrine that is unworkable? Should a defendant be 
subject to a very heavy fine—in Broome v. Cassell & Co. a fine of 
£25,000 *°—at the hands of a civil court which need only be satisfied 
on the balance of probabilities, and not beyond all reasonable doubt, 
that his conduct has displayed the necessary malicious and wanton 
characteristics ? What happens if, as in some of the Canadian cases, 
the defendant has already been fined for his conduct in the criminal 
courts or has even suffered a term of imprisonment? * Is he to be 
mulcted in exemplary damages on top of it all, or should the other 
punishment, however slight, suffice to eliminate exemplary damages? 
And should the court take the prospect of future prosecution into 
account? If of two joint tortfeasors, against whom a single judgment 
must still be entered, one is guilty and one innocent of conduct 


48 See in j : Federal ar Refining Oo. v. U.S. Sugar Equalisation 
Board, P.575 (8.D.N.Y.1920) (inducement of breach of contract); Edwards 
V. Lee's Adménistretor, 965 Ky. 418, 06 8.W.2d 1028 Syed ( to land); 
Raven Red Ash Coal Oo. v. Ball, 185 Va. 584, 80 8.H.9d 281 (1 ( s to 
land); Olwell v. Nye and Nissen Co., 26 Wash.ad 292, 178 P.2d 652 (1948) 
(conversion). But there is still resistance to this development: see 6.9. Hart v. 
E. P. Dutton and Co., 197 Misc. 374, 98 N.Y.8.2d 871 (1949) (libel). 

1% [1071] 2 W.U.R. 888, 887B (0.A.). 

4° See note 1 supra. 

51 See 6.9. the following cases in the R ee Oolumbia: Kirisits 
v. Morrell and Henson (1965) 59 W.W.B. 198; Sohuster v. Martin (1065) 50 
D.U.R. (9d) 176; Sharkey v. Robertson (1989) 67 W.W.R. 718; Amos v. Vawter. 
(1989) 69 W.W.R. 598. 
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meriting exemplary damages, should the innocent one find that he 
has to pay the plaintiff his exemplary damages and be left with 
only an empty right of indemnity against a penniless guilty 
party? *? Should indeed a defendant be subject to a fine which 
does not go to the benefit of the community but finds its way asa 
windfall into the plaintiff’s pocket? Is it a desirable result, in this 
small island, that punishment should be imposed upon defendants 
in this way for torts committed and tried in England but not for 
torts committed and tried in Scotland, which country, in common 
with all civil law countries, knows nothing of exemplary damages? *° 
Should more differences between the English and Scots law of 
damages be encouraged when this will only go to enlarge the scope 
for the type of conflict of laws problem which was recently so 
inconclusively explored in Boys v. Chaplin? ** 

The case for exemplary damages is thus by no means s0 obvious 
as the judgments in the Court of Appeal have attempted to convey, 
and the House of Lords, having in Rookes v. Barnard taken a stand 
against exemplary damages, should not lightly retreat, should not 
be seen to be shuttling between the position of rejection and the 
position of acceptance. The Privy Council made it quite clear in 
Australian Consolidated Press v. Uren ** that it is for each indiv- 
dual country in the Commonwealth to make up her own mind on the 
exemplary damages issue, since the matter is one of domestic rather 
than international significance where the need for uniformity within 
the Commonwealth is not so compelling,** and it is therefore to be 
hoped that, in the appeal which it is understood one of the defen- 
dants is pursuing, the House will uphold the Court of Appeal on 
the ground that the circumstances bring the case within Lord 
Devlin’s second category *’ but at the same time will reaffirm the 
deliberate step which it took in Rookes v. Barnard less than a 
decade ago. 

. Hanvey McGrrGOR.* 


52 In Brooms v. Cassell and Co. [1971] 2 W.L-B. 858 (C.A.) itself (facts at note 1, 
supra) the Court of Appeal, while rightl considering that in point of scandalous 
conduct there was not muoh to choose between the two defendants in the case 
(bid. BTF, 888G), tended to the view that, had ¢his not been so, the jury 
would have been entitled to base the amount of the award of exemp damagos 
u the conduct of the most guilty tortfeasor (tbid. at pp. 878A, ). 

53 Walker, Law of Damages in 8 nd (Edinburgh, 1980), pp. 54. For the 

Continent see 6.g. Cohn, Manaal of Gorman Law (London and New York, 

nd ed., 1068), pane. 208. 

m Fa A.O. 856. 

ss (1969] 1 A.O. 590 (P.C.). 

id. at p. MIB-EF. 

51 Indeed in Broome v. Cassell and Co. [1971] 2 W.L.R. 858 (OA ae at note 
1, supra) the Court of Appeal, apert from beng p to uphold the jury’s 
award of exemplary damages on the basis of old pre-Rookes v. Barnard 
law, had also regarded the award es justifiable under the second category 
because there wes a sufficient celonlation of profit by both publisher and ` 
author: see ibid. at pp. 8TLF-8T2A, 890G-881F, 887B. 

+ p.0.L., M.A. (Oxon), 8.5.D. (Harvard), Barrister-at-Law. 


THE DUTY OF CARE IN NEGLIGENCE: 
RECENTLY EXPRESSED POLICY 
KLEMENTS—PART O 


(continued from p. 409, ante) 


(2) The “ public interest ’? or “ looking over the shoulder ” factor 

Another policy factor which is gaining increasing attention from 
the courts is whether the imposition of a duty of care will cause the 
class of persons on whom it would potentially fall to be so circum- 
spect in their work that, on balance, the public at large would 
suffer to an unreasonable degree.1 This factor, therefore, has 
particular relevance to the professions which render public services 
such as doctors, teachers, barristers, and even prison officers and 
salvors of ships.* Coupled with this factor is the related idea that 
any duty which will cause excessive hardship to a defendant should 
be avoided; the latter, for example, to some extent explains the 
anomalous immunity from negligence of keepers of cattle (and dogs) 
which escape and cause damage on the highway (the so-called rule 
in Searle v. Wallbank *), and the relatively unprotected position of 
the trespasser * and the physically abnormal plaintiff. The position 
of the latter is now partly remedied in the case of the blind, at any 
tate, by the House of Lords in Haley v. L.E.B.‘ As Lord Denning 
stated in Haley’s case in the Court of Appeal: “it Would be too 
great a tax on the ordinary business of life if special precautions had 
to be taken to protect the blind.” § 


* Bee Dowrick, Justios According to the English Common Lawyers (1961) at p. 
140: “In short, social justice is realiced in a particular community when 


the 
the 


t 


t every ement should be given to salvors. 
[1947] 1 An ER. 13 L.), 8. 8 of the new Animals Ao 1971 abrogates 
the common kaw rule restricting a person's duty to take care to avoid damage 
being caused by animals stra on the highway. 
Bee recently dicta in Hernia F. B.R. Board [IoT] 1 All E.E. 807; there, 
Salmon LJ. (at p. 902) rejected the argument if the duty of care owed 
to a trespasser were the same as that owed to an else, ‘‘the position 
of the owners and occupiers of land would be intolerable and i the 
taak of the defendants in maintaining « railway service impossible." 
Similarly, Edmund Davies L.J. (et p. Tejects the “alarmist” view 
that the probable outcome of imposing any duty of care towards trespassers 
would render occupation of property “intolerably burdensome.” 
* [1964] 8 All E.R. 188. 

] 8 All E.R. 1008, 1006. See also Lord Sabveson in the Scottish case of 

‘Ktbbon v. Glasgow Corporation, 1020 B.C. 500, 508: “They [the public 
authorities] do not need to pad the lamp-posts, for Instance, becanss bhnd 
persons use the streets.’’ 


h 
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It would seem reasonable to suppose that this policy factor could 
adequately be accommodated in the second traditional element of 
the tort of negligence, viz. breach of duty. But such an approach 
was rejected in the Rondel v. Worsley saga right up to the House of 
Lords. At first instance, Lawton J. explained that one of the 
“ evils ” which would affect the general public if he were to postu- 
late a duty, would be that the ‘‘ judges would stop getting from the 
Bar . . . the help which they do get. Instead of thinking all the 
time how best to help their clients and the administration of justice, 
advocates would have to start thinking about how to protect them- 
selves from allegations of negligence made by disgruntled clients.” 7 

Similarly, in the Court of Appeal, Salmon L.J. described fear of 
harassment and deflection from duty as the “ real ”?” public policy 
reason for barristerial immunity.* Lord Denning there explicitly 
rejected Mr. Zander’s contention as counsel that the problem could, 
in effect, be solved under the head of breach of duty, and that when 
a barrister was putting his duty to the court first, he would not be 
negligent, as ** too simple by far.” ° ‘* It is,” said his lordship, 

“ a fearsome thing for a barrister to have an action brought 
against him. To have his reputation besmirched by a charge of 
negligence. To have the case tried all over again but this time 


with himself, the counsel, as the defendant. To be put to all the 
anxiety and, I would add, all the .. . cost of defending him- 
self.... Faced with this prospect, a barrister would do all he 


could to avoid it. Rather than risk it, he would forever be 
looking over his shoulder to forestall it.” 1° 


There is a similar sentiment to be found in the House of Lords. 
For example, Lord Pearce stated: ‘‘ It is a hardship that a man 
who has done no wrong should be subjected by a plaintiff to a 
baseless charge, in meeting which he will incur large expense. The 
charge may be reported largely in the newspapers and injure his 
reputation.” 1 

Lord Reid, however, took a more altruistic view of barristerial 
behaviour when he opined: ‘* I would not expect any counsel to be 
influenced by the possibility of an action being raised against him to 
such an extent that he would knowingly depart from his duty to the 
court or to his profession.” ™ 

Lord Pearce even went on to consider the possible effect of 
imposition of a duty of care on recruitment to the profession. As he 


7T [1966] 1° All E.R. 467, 480. 
s [1966] 9 All H.R. 657, 678. 

® Ibid. at p. 665. 

10 [bid, (italcs mine). 

11 [1067] 8 All E.R. 908, 1084. See also Lord Upjohn, ibid. at p. 1085; ‘‘if 
the t of an action is there, counse! would be quite unable to give 
his whole, unfettered, and above all, unmhibited consideration to the case"'; 
Lord Reid foresaw the possibility of eui ‘‘ would at least subconsciously lead 
some counsel to undue prokxity '’—an additional drawback (ibtd. at p. 999). 

12 Ibid. at pp. 998, 999. 
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said, ‘* The constant difficulty of inducing men and women to under- 
take the profession of the Bar, with its strain, hazard and rather 
austere self-discipline, are not wholly without significance, when one 
is considering whether the advocate is unduly favoured as things 
stand at present.”’ *° 

Another side-effect of the threat of litigation on barristers was 
thought to be that the present professional rule that barristers can- 
not pick and choose their clients, might disappear; as Lawton J. 
expressed the matter, ‘‘ those with unpleasing or paranoid personali- 
ties would have difficulty in finding advocates to represent them.” ** 
Salmon L.J. in the Court of Appeal cast the net further by saying 
that ‘“ innocent men might go undefended ” '* if a barrister was no 
longer obliged to appear by the etiquette of the Bar. Lord Pearce 
in the House of Lords thought it would be “‘ tragic if our legal 
system came to provide no reputable defenders ”’ for * the unplea- 
sant, unreasonable [and] disreputable.” ** Thus appears the other 
detrimental effect to the public interest if barristers are to be sued in 
negligence; not only may they become too circumspect in court 
under the threat of litigation, but choosey as regards their clients as 
well. 

Not surprisingly, this ‘‘ impolitic ” Y immunity of barristers 
has attracted much criticism when comparison is made with other 
professions where responsibility to the client has been reasonably 
accommodated with the higher duty of the professional code.** But, 
of course, Lord Pearce’s explanation of this was that “‘ the whole 
judicial process is anomalous to other professions.” ** Nevertheless, 


13 Ibid. at p. 1029 


14 [1986] 1 All B.R. 467, 480 
16 [1966] 8 All B.R. 657, 676. 
16 [1967] 8 All E.R. 998, 1020 


11 So described in The Times second leader November 28, 1967. 


(‘‘ If the possibility of vexatious litigation hinders barristers from doing their 
job properly by implanting an injudicious tendency towards excessive ceution, 
is effect on physicians ar surgeons not likely to ba identical? ’') and 
Heevey, '' Looking over the Advocate's Shoulder: An Australan View of 
Rondel v. Worley" 42 A.L.J. 1, 6 (' Every other profession faces the 
hazard of posmble litigation and it may well be that this inhibits in 
some way a completely undivided appa of the practitioner’s professional 
skills ”'). Of. the dictum of Salmon L-J. in Rondel v. Worsley ] 8 All 
E.E. 657, 670: “I can well understand the view that it might be better 
if no professional men could be sued for negligence.” 

[19671] 8 All E.R. 998, 1028. On enalysis, the administration of sustioe policy 
actor which apphes as the tective umbrellas from legal process for 
parties in the judicial procese—iitigants, witnesses, judge, jury and advocetes— 
is merely the ‘administrative factor’’ (supra) and the * publio interest "' 
fector combined under the same generio disguise. See e.g. Lord Pearce in 
Rondsl's case; “. . . the reasons underlying the immunity of witnesses are: 


1 


honest witness might be deflected by fear of the consequences ''; [1967] 8 
All H.R. 998, . In the recent caso of Roy v. Prior [1900] 8 E.R. 
1159 (O.A.) the plaintif ed, inter alia, that the defendant sokicitor owed 
a duty to the plamtiff to proper care before he made an application for a 
warrant for plaintiff's arrest, whioh was issued after hs defendant had 
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it may be justifiably argued (as did Mr. Zander in the Court of 
Appeal), that not every blunder in advocacy is necessarily ‘* negli- 
gent,” and that the courts could be trusted to determine sensibly 
whether the failing in question was serious enough to attract such an 
epithet, especially, as Lord Reid admitted, he did not believe that 
“ there would be more than a very rare case where a client could 
succeed in such an action,” 7° and as Lord Morris put it “‘... in 
most cases, by reason of the special and distinctive features of the 
work of advocates in which personal discretion is so much involved, 
assertions of negligence could readily be repelled. . . .?” ™ Lord 
Upjohn, however, evidently thought it would be no easy task for the 
courts to determine “‘ negligence ” in this situation; ‘‘ It is,” he 
said, ‘‘ so difficult to draw the line between an alleged breach of 
duty where none in fact had been committed; a mere error of 
judgment; and negligentia or indeed crassa negligentia and counsel 
might be sued in actions which may well turn out to be quite 
misconceived.’’ ™ 
Anomalous though the legal profession may be, the professed 
concern shown on this policy ground by both appellate tribunals in 
Rondel v. Worsley for the barristerial profession, assumes a hollow 
and inconsistent ring when compared with the judicial attitude 
manifested by the same two courts in the recent case of Dorset Yacht 
Co. v. The Home Office.» In the latter case, Lord Denning adopted 
a course diametrically opposed to that which he took in Rondel’s 
case; for in reply to the Attorney-General’s assertion that were the 
Home Office to owe a duty of care in respect of acts of borstal 
escapees, open borstals might even have to be closed down, his lord- 
ship, whilst confessing to seeing “* the force of this argument,” ** 
nonetheless says that ‘f we should not be too fearful of the con- 
sequences ”’ 7* of imposing a duty of care. He then draws an 
analogy with the supposed consequences in the past of imposing 
legal liability on hospital authorities: 
“ I well remember that, after the courts made hospital authori- 
ties liable for neghgence (as was done in Cassidy v. Ministry of 
Health 7*) it was thought to have put a brake on efficiency. 


biden evidence that the intiff was evading service. On this 
point Denning said (at p. ; “I do not go into the bounds of the 
uty of care because the claim in negh too must fail for the same reasons 


[i.s. public cy]. No matter how action is framed, it cannot be used 
as a way getting round the high principle that a witness is not liable 
to a civil suit for words which he says in the witness bor. '‘ On appeal against 
the order striking out the phintiffs’ statement of claim for malicious arrest, 
the House of Lords reversed the decision of the Court of Appeal: [1970] 2 
All E.R. 729. 

20 Ibid. at p. 1000. 

21 Ibid. at pp. 1011, 1019. 


id. , 1085. 
a3 sed 2 All E.R. 564 (C.A.); [1970] 2 All E.B. 204 (HL). 
24 [1900] 2 All B.R. 564, 587. 
45 Thid. at p. 568. 
1 All B.B. 574. 
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But the balance was restored in Roe v. Ministry of Health 
when it was made clear that the courts would not condemn as 
negligence that which was only misadventure.” ** 

By the same token, Lord Denning decided that making prison 
authorities potentially liable would not hinder the Home Office °* in 
pursuing their good policy of allowing the [borstal] boys as much 
freedom as possible.” °° His lordship concluded his judgment by 
emphasising that only on rare occasions would prison authorities be 
found by the courts to be in breach of this newly-imposed duty: 
‘‘ [The] fact that boys escape and do damage is no evidence of 
negligence. These must be proof of something more. ... There 
must be something which can be genuinely regarded as 
blameworthy.” >° 

Edmund Davies L.J. stressed this policy point even more 
strongly, denying the ‘* bold claim ” that the rehabilitative purpose 
of open borstals where risks have to be taken and at times security 
and supervision are reduced to the minimum would be “* stultified if 
an action for negligence lay against their administrators,” because 
his lordship thought that in practice the actual establishment of 
negligence (i.e. breach of duty) where such personal judgments were 
involved “‘ might prove a particularly difficult task.” "°! Similarly 
in the House of Lords, Lord Reid disposed of the U.S. decision of 
Williams v. State of New York (1955) *? (where the prison authori- 
ties were given immunity) by saying that it might be that the 
servants of the State of New York were so apprehensive, so easily 
dissuaded from doing their duty and so intent on preserving public 
funds from costly claims that they could be influenced in stopping 
experiments with minimum security work amongst prisoners. But 
his lordship added that experience led him to believe that Her 
Majesty’s servants were “‘ made of sterner stuff.” »” 

A comparison, therefore, of Rondel and the Dorset Yacht cases, 
evidences distinct lack of policy consistency. Barristers ‘would 
appear to be subject to the “‘ frequently met with ” fear voiced by 
Edmund Davies L.J. in a general context in the Dorset Yacht case 
“ that pusillanimity will set in under the threat of writs.” ** For 


27 [1954] 2 All B.B. 18L 

28 [1969] 2 All E.R. 564, 568; see also Lord Reid in Carmarthenshire O.C. v. 
Lewis [1955] 1 Alb E.R. 568, 578. 

29 [1000] 2 All E.R. 564, 566. 

30 Ibid. at p. 568. 

31 Ibid. at p. 672. Cf. Lord Upjohn's dictum in Rondel's case, supra: 

33 197 N.B. (2d) 545, 550 (1956). 

33 [1970] 2 All E.B. 204, 802. In the House of Lords both Lords Morris and 
Pearson treated this policy factor as germane only to the question of 
breach of duty; and of no relevance to the question of duty of care: [1970] 
2 AW E.R. 984, 804 (Lord Morris) and 828 (Lord Pearson). ut Lord Dilhorne 
in his dissenting judgment thought that if the way in which borstal anthorities 
exercised their powers and discretion were called into question by the courts, 
“this might well have an inhibiting effect" (at p. 816). 

34 [1960] 2 All B.R. 564, 572. 
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them, a writ is apparently a “‘ fearsome thing.” ** Prison officers, 
on the other hand, need no such mollyecoddling. Furthermore, 
although judges may be relied on ‘“‘ to realise fully the difficulties 
with which borstal administrators are confronted and to deal in a 
salutary way with baseless or exaggerated claims,” ** it is evident 
that the same judicial realisation does not extend to a profession 
which the courts should know even more about, namely that of 
advocacy,” where the immunity was declared to be “ logical and 
consistent.’” ** 

Finally, it must also be noted that there are dicta in Hedley 
Byrne suggesting that imposition of a duty of care on bankers for 
their negligent mis-statements and an obligation to them to use rea- 
sonable care in giving references, would not only cause hardship to 
them, but would hit the general public hardest m the long run. 
Hence, we find mentioned the “‘ half-way house ”?” suggestion that 
although bankers may owe a duty of care in a special relationship 
situation, the measure of that duty is merely to give an honest 
answer. If this view is correct, what was given by one hand (the 
duty) is almost taken away by the other (honest answer only 
required), and the duty on bankers in negligence becomes otiose in 
practical effect.** 

Pearson L.J. in the Court of Appeal (who was quoted in the 
House of Lords) put the pomt of the potential onus on bankers if a 
duty of care was imposed most forcefully : 


“ Apart from authority, I am not satisfled that it would be 
reasonable to impose upon a banker the obligation suggested, 
if that obligation really adds anything to the duty of giving an 
honest answer. . . . Is he [the banker] . . . expected in busi- 
ness hours in the bank’s time, to expend time and trouble in 


15 Rondel v. Worsley [1966] 3 AH E.R. 657, 665 (per Lord Denning). 

346 Per Edmund Davies LJ. in the Dorset Yacht case [1060] 1 All E.B. 564, 574. 
The problem of determining the question of n ence on ¢he part of a 

ent department did, however, worry cat iplock m həs House of 
rds ın this case. As he seid: “Tf the reasonable man when directing his 
mind to the act or omission which has this consequence [release or escape of a 
borsta} trainee] ought ¢o have in contemplation certain persons in all the 
categories directly effected and also the general public interest in the 
reformation of young offenders, there is no criterion by which e court can 
assess where the balance lies between the weight to be given to one interest 
and that to be given to another: [1970] 2 All E.R. 204, 851. See also 
Hameon, ‘' Rwecaping Borstal Boys ° [1069] C.L.J. 278, 288: “Here [in Eng- 
and) tho court has not yət begun to give consideration to the extremely complex 
problem of how a true balance is to be struck between the to eloged 
ments of a public service and the just rights of a citizen. . 
ublic interest aot re to it by e governmem department. 
Piei epai guide, the publho interest will differ often a 
from chat the Te publio ie aoii asserts to be the public interest.” 

37 Gee P.O. Heevey, ‘' Looking Over the Advocate’s Shoulder '’ 42 A.L.J. at p. 
7: ‘It is surely not unreasonable to assume thet the judge in the negligence 
action would be able to direct the on the distinction een 
neg ce and a mere error of sad pe distinction has become well 
established in the context of medical negligence,” 

38 Rondel v. Worsley [1967] 8 All E.B. 908, 1 per Lord Pearson (itelics mine). 

39 See A. M. Honord’s article on Hedley Byrne in 8 J.8 P.T.L. 984, esp. ab p. 291. 
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searching records, studying documents, weighing and comparing 
the favourable and unfavourable features and producing a well- 
worded report? That seems wholly unreasonable.”’ *° 


His lordship earlier cites a dictum of Cozens-Hardy M.R. in Parsons 
v. Barclay and Co.” that ‘“‘ To hold otherwise would be a dangerous 
thing to do and would put to an end a very wholesome and useful 
practice and long established custom which was now largely followed 
by bankers.” Here, once again, intrudes the public interest factor. 
Lord Devlin, however, in the House of Lords, implies that the 
giving of references by banks would not cease if a duty were owed; 
for, he thinks, the “‘ reference ” service “‘ is not done simply out of 
a desire to help commerce. It would discour the customers of 
the bank if their deals fell through because the had refused to 
testify to their credit when it was good.” “* Most, however, of their 
lordships approved obiter of the ‘‘ honest answer only ’’ approach to 
the duty.“ 


(8) The “ social occasion ” factor 
There is some evidence to suggest that the courts both here and 
in the Commonwealth have considered very relevant to imposition 
of duty of care the policy factor that the allegedly negligent act done 
or words spoken ensued from a social or informal occasion. A vivid 
illustration of this factor in the world of sport is to be seen in the 
judgment of Asprey J.A. in the Australian case of Rootes v. Shelton 
(1966). There, the plaintiff was a water-skier who, in the course 
of executing manoeuvres known as cross-overs or ‘“‘ Russian 
roulette,” was temporarily blinded by the spray thrown up by a 
fellow skier and colided with a stationary boat. He was severely 
injured in consequence. The plaintiff then sued the driver of the 
speed-boat which had towed him, alleging that the latter was 
negligent first, in driving so close to the stationary boat, and 
secondly, in failmg to warn him of the obstacle presented by that 
boat. The Court of Appeal of New South Wales in allowing an 
appeal by the defendant motor-boat driver, eschewed the tra- 
ditional ‘‘ implied ”? volenti approach to such a sport situation 
and resorted instead to the duty concept of ‘‘ recognised risk ” 
in the particular sport. Thus, as in this case, the matters com- 
plained of were held to be ‘“‘ recognised risks ” in the sport of 
water-skiing, they were outside the duty of care. 
In the crucial part of his judgment, Asprey J.A. said as follows: 
“ I cannot . . . conclude as a matter of judicial policy that in 


the joint performance of a poring activity, pursued for 
pleasure and not as a business, is any legal daty imposed 


40 Hedley Byrne d4 Co. Lid. v. Heller d Partners Ltd. [1961] 8 All E.R. 891. 
41 (1910) 96 T.L.R. 628, 629. 
yea i ] 2 Alb B.R. 876, 810. 
Reid, Morris and Hodson. 
44 In the Court of Appeal of New South Wales (1966) 86 W.N. (P+. 1) (N.8.W.). 


Serr. 1971 THE DUTY OF CARE IN NEGLIGENCE 585 


upon the participants to obey the laws, rules or practices of the 
sport, so that the unintentional conduct of one of the players, 
amounting to a breach of the law, rule or practice of the game 
which results in injury to another player, subjects him to an 
action at law for damages for negligence. In my opinion, this 
would extend into unreasonable categories a legal duty of care 
for which there is presently no demand: in our social system... 
Unlike the Etonian fields where a battle was said to have been 
won, the sporting grounds of New South Wales would become 
areas for the origin of contests of a vastly different kind.” ¢° 


Thus, he concludes, 


‘* I do not think that the law so regards non-commercial sport- 
ing activities, intended to be played as healthy, vigorous and 
often risky exercise, as a proper sphere into which to introduce 
the concept of the legal duty of care so that an unintentional 
infraction of the rules of the game brings about the legal 
liability of one player to another engaged in it.” ** 

It is true that these ** broad propositions ” *” ultimately proved 
to be unacceptable to the High Court of Australia on appeal, where 
the New South Wales Court was reversed and the question of duty 
in sports held to depend in each case upon its own circumstances. 
But, nonetheless, Asprey J.A.’s dicta remain as an interesting 
exercise of judicial ‘‘ gallup polling ” to determine the ‘*‘ demands 
of society °? in the Antipodes. In the vigorous sporting world 
that exists there, public opinion might well have sanctioned Asprey 
J.A.’s interpretation of the present demands of the Austrahan 
social system. 

In this country, the social factor is illustrated in the decision of 
the House of Lords in Hedley Byrne ‘* where some of their lordships 
thought that the “‘ social occasion ” factor was of relevance to the 
“ special relationship ’? which might give rise to a duty of care 
for negligent misstatement. Lord Reid, for example, said that 
the ‘f most obvious difference ’? between negligent words and deeds 
is that 

“ quite careful people often express definite opinions on social 
or informal occasions, even when they see that others are likely 
to be influenced by them; and they often do that without taking 
that care which they would take if asked for their opmions 
professionally, or in a business connection. The appellants 


agree that there can be no duty of care on such occasions 
3) 49 


Lord Morris thought that ‘“‘ the ordinary courtesies and ex- 
changes of life would become impossible if it were sought to attach 


45 (1966) 86 W.N. (Pt. 1) (N.8S.W.) 94, 109. 

46 Ibid. (Italios mine). 

47 116 C.L.B. 888, 906, per Owen J. 

48 [1988] 9 All E.R. 575. See also Cairns J.'s judgment in Anderson Vv. Rhodes 
1967] 2 All B.R. 850, esp. at pp. 861, 802. 

i 9 All E.R. 675, 580. 
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legal obligation to every kindly and friendly act.” °° Lord Devlin 
opined that ‘‘ where there is no consideration, it will be necessary 
to exercise greater care in distinguishing between social and pro- 
fessional relationships. ...’? ^ And most forcefully Lord Pearce was 
of the opinion that if the circumstances of the transaction “ dis- 
closed a casual social approach to the inquiry,” ** no duty of care 
would arise. 

These dicta from Hedley Byrne show clearly that in the nebulous 
sphere of duty of care for negligent words, some element analogous 
to the contractual requirement of an intention to create legal 
relations ** has rubbed off on the law of negligence. For the essence 
of the “* special relationship ” in the case of negligent words is to a 
large extent the assumption of responsibility by the defendant; 
indeed, Lord Devlin did describe the “‘ special relationship ” as one 
which is “ equivalent to contract.” 54t But there is no evidence yet 
of this social occasion factor being transmitted by our own courts 
beyond the misstatement sphere as has been attempted by the 
judiciary of New South Wales in Rootes v. Shelton (supra). Never- 
theless, Lord Morris’ dictum in Hedley Byrne “ that the ordinary 
courtesies and exchanges of life would become impossible if it were 
sought to attach legal obligations to every kindly and friendly 
act ” *° is easily capable of expansion to cover the sphere of physical 
acts where an undue extension of the duty of care might make 
ordinary life intolerable ** and inhibit the niceties of social inter- 
course—¢.g. neighbourly acts of kindness such as babysitting or 
other domestic “‘ good Samaritan ” type activities. 


(4) The “ legislative policy ” factor 

Where the legislature has seen fit to impose a statutory duty on 
the defendant m a particular matter, whether or not civil pro- 
ceedings in tort are maintainable against that defendant for a 
breach thereof, is, in the absence of express provision in the statute 
of tortious remedy, said to be a matter for judicial interpretation 
of the legislature’s intention (see e.g. Cutler v. Wandsworth 
Stadium *'). If the court decides that a tortious remedy was intended 
by Parliament for such a breach, whether or not the measure of 
that duty is absolute or dependent on some degree of negligence 
will again be a matter of judicial interpretation of the relevant 


50 Ibid. at p. 588. 41 Ibid. at p. 610. 
42 Ibid. at p. 617. : 
53 See e.g. Bi ns v. Peys [1955] 8 All E.R. 10; Parker v. Clark [1960] 1 All 


ka 
E.R. 98. the situation under discussion is narrower than that of a mmple 
fuitous undertaking: see the joint dissenting judgment of Lords Reid and 
orris in M.L.0. v. Evatt [1971] 1 All E.B. 150 where the fact of the 
tous advice being een on & bustness occasion was given great stress. 
#4 [1968] 2 AH B.R. 575, 610. 
5B 


supra. 

se Cf. Widgery J.'s dicta in Weller v. Foot 4 Mouth Disease Research Institute 
R D All B.R. 560, 688 10 tho world of oommone. 

s 1 All E.R. 544, esp. at p. 548. 
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statute. It may be permissible, though possibly misleading, to call 
a breach of statutory duty liability dependent on negligence 
“ statutory negligence ” ** and that in such a case there exists a 
“ statutory duty of care.” ** In any case, a determination by the 
court that a statutory duty of care exists is normally a legal question 
according to the canons of construction, and in no way involves 
consideration of the Atkinian neighbour principle. 

Yet, there is evidence from recent decisions both in England and 
the Commonwealth to suggest that legislative policy that a statutory 
duty is to exist in a particular situation-pattern may be noted by 
the courts directly or analogously as relevant to whether under the 
common law an Atkinian duty of care should be imposed in a 
similar gsituation-pattern.*° Thus, for example, in the recent 
English case of Scott v. Green (1969),*! the Court of Appeal deter- 
mined that section 154 of the Highways Act 1959, which provides 
that “‘ Every vault, arch and cellar under a street . . . shall be 
kept in good condition and repair . . .”’ by itself gives rise to no 
civil action against the owner or occupier of the premises to which 
they belong; but, as Lord Denning stated obiter, the policy of 
Parliament manifested in the statutory section might have a bearing 
on common law liability in negligence (or nuisance). As he said: 
s The Act does not by itself give rise to a civil action, but it forms 
the foundation on which the common law can build a cause of 
action.” ™ 

The most striking illustration, though, of the legislative policy 
factor at work comes from Canada in the case of Matthews v. 
McLaren (1969),** where it fell to Lacourciere J. to decide whether 
there was a legal obligation on the master of a pleasure boat to rescue 
an invited guest—a gratuitous passenger—who had fallen overboard 
during a trip to sea. In deciding that there was a legal duty of care 
on a master in such a situation in the absence of previous authority 
to that effect, Lacourciere J. relied very largely on the legislative 
policy enunciated by the Parliament of Canada in the Canada 
Shipping Act 1952. As he said, 


‘¢ Parliament, reflecting the conscience of the community has 
seen fit to impose on the master a duty to render assistance 
to any stranger, including an enemy alien ‘ found at sea ’ and 
in danger of being lost [section 526 of the Canada Shipping 


58 Per Lord Wright in Lochgelly Iron and Ocal Co. v. M'Mullan [1984] A.O. 1, 28. 

58 ce ey of Housing v. Sharp [1970] 1 AU E.R. 1009, 1024 (per Salmon 

so Seo Seidman, ‘‘ The Judicial Process Reconsidered’ (1969) 32 M.L.B. 516, 
525, where he explains that deference by the courts to the legislature has ‘at 
least a triple aspect,'’ the second aspect being “to what extent ought a 
court, in a case plainly not within the | o of a statute, defer to the 
poliey-choices expressed by the logiskture in statutes in pari materia with 
the issue raused by the case at hand? But of. D. Lloyd, ‘Law and Public 
Policy (1955) 8 C.L.P. 42, 57 (“ English Law, unlike French Law, is also 
opposed to treating a statute as a source of public policy in a case not 
within its a ae s”). 1 [1969] 1 All B.R. 849. 

62 Tbid, at p. ; 63 (1960) 4 D.L.R. (8d) 557. 


588 THE MODERN LAW REVIEW Van. 84 


Act]; the common law can be no less soltcitous for the uk y 
of an invited guest and must impose u the master the duty 
to attempt a rescue, when this can be done without imperilling 
the safety of the vessel, her crew and passengers. The common 
law must keep pace with the demands and expectations of a 
civilised community, the sense of social obligation, and brand 
as tortious negligence the failure to help a man overboard in 
accordance with the universal custom of the sea.” “ 


Thus, even though the relevant statutory section did not directly 
refer to assistance of a passenger who falls overboard, it nonetheless 
enabled Lacourciere J. to make an inroad on the non-feasance 
immunity rule and * the shocking reluctance of the common law 
to recognise as a legal duty the moral obligation to assist a fellow 
human being ” ** in a predicament of this sort. In effect, what the 
judge was doing was to gauge the public interest and the demands 
of society through the parliamentary pulse rather than by a direct 
personal assessment of social needs. Legislative policy was the 
most convenient sounding board available to the judge of enlightened 
pube policy in the matter. 


CoNCLUSION 
It 1s apparent from the judicial trend towards articulating policy 
factors in negligence that the Atkinian neighbour principle based on 
reasonable foreseeabiity which has proved to be a convenient 
smokescreen for policy considerations in the past, has now largely 
served rts purpose in the most formative era of the tort.** Indeed, in 
the realm of misstatement and pure economic loas—if the Atkinian 


$4 Ibid. at pp. 563, 564 (italics mine). But of. MacDonald J.’s judgment in Nova 
Mink Lia. vV. T.0.4. [1961] 2 D.L.R. , B51, 252; MacDonald J. there 
refused to allow a statutory principle relating to lisbiHty for injuries caused 
by trains at railway crossings to be applied to aircraft. As he said, ‘' It applies 
an analogy between railways and aircraft which does not exist in fact because 
of the wide range of the latter’s mobility, both vertically and horizontally," (p 
951). Then, at p. 258 he states, ‘*. . . ıt is important that no rule be applied 
to the operation of aircraft as a relatively new phenomenon affecting human 
interests which 1s based on false analogies or on a warped view of public 


es [bt ee . 562. In this case, another er called Horsley made an un- 
Pinca and fatal stempt to rescue the one who fell overboard, Matthews. 
Lacourciere J. found the defendant liable for the latter's death. On appeal to 
the Ontario Court of Appeal, this decision in favour of Horsley was reversed, 
and in so doing the Ontario Court of Appeal approved Lacourciere J.'s reason- 


ing in ing thet e duty of care was owed Initially to the man overboard, 
Matthews. us, er J.A, agreed that the enactment of s.° 526 of the 
Canada ing Act 1952 "must have an important bearing’’ on the 


question whether in such circumstances a moral or social duty resting on the 
master ‘‘ can be ripened into a legal duty ” to come to the passenger's aid, as 
did also Jessup J.A. when he states: ‘I do not think that the common law 
can do otherwise than to adopt the sta duty to render sesistance '': see 
Horsley v. MacLaren [1970] 11 D.L.R. (8d) , 202 and 201 respectively. 
$¢ Leon Green desaribes the duty aspect of negligence ag "the dimmest 
pir of tort law, perhaps of all law ’’ and one ‘‘ which is most frequently 
idden in a mysticiam of words: ‘‘ The Duty Problem in Negligence "’ 28 
Col.L.R. 1014, 1028. 
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principle ever was relevant there—it appears to be suffering or have 
suffered a total eclipse.*’ What the trend has highlighted in conse- 
quence is a lack of policy consistency in differing but analogous 
situation-patterns of negligence: compare, for example, the broad 
policy aspects of Weller with those in Hedley Byrne, and those in 
Rondel with the policy aspects of the Dorset Yacht Co. case.™ 
Such ad hoc enunciation of policy factors within the narrow strait- 
jacket of the facts in hand and without cross-reference to analo- 
gous duty situations is a modern typification of the “ disconnected 
slab’?*® approach of the common law to negligence. The continuing 
expansion of this formative and important tort clearly merits a 
broad contextual approach to the question of duty of care and a 
general re-appraisal of existing policy considerations. 

If the courts were to make such a reappraisal over a broad 
spectrum of negligence, it is possible that other suggested policy 
factors might be found to be worthy candidates for consideration 
on the question of duty of care. Notably, for example, the ability of 
the defendant to bear the loss.7° When, as today, insurance com- 
panies are so often the anonymous contenders, it seems to be 
indefensible for the courts ostensibly completely to shut their eyes 
to this factor, as tacitly note of it seems to be taken. Indeed, 
Ison suggests that there has been a “ strong tendency 9» 71 for 
liability to follow the incidence of msurance, and that if the 
situation is one usually covered by insurance, ‘‘ the claimant can 
expect more sympathy for his allegations.” "* 

Conversely, it may be suggested that, if the courts are to con- 
sider placing the loss ‘“ where it will be felt the least and can best 
be borne,” ™ judicial attention should also be given to whether the 
situation is one where the plaintiff may be expected to insure himself 
for a moderate premium.’ Yet, in the recent Dorset Yacht Co. 


67 See supra, p. 906 (in Pt. 1). 

68 See supra, pp. 581-688. 

‘° The phrase used by Asquith L.J. in Candler v. Orano, Christmas d Co. [1951] 
2 K.B. 164, 188. 

1e Bes R. F. V. Heuston, ‘' The Law of Torts in 1980," 6 J.8.P.T.L. 28, 80, &1. 
This is one of the five factors which he says may be relevant to æ decision to 
impose liability in tort. 

Tl Ison, The Forensic Lottery at p. 8; see also Fleming on Torts (8rd ed.), at 
p. 141. 

73 Ibid, at p. 9. 

13 Leon Green, “The Duty Problem in Negligence Cases,” 29 Col.L.Rev. 255, 
O56. Freezer has suggested the extension of liability of e manufacturer to 
the ultimate consumer of his product has been favoured by the feeling that 
he is best able to beer the loss: ‘‘ Somal Justice in the Field of Torta "' 
(1926) Minn.L.Rev. 818, 928. 

14 It has bean suggested that one policy justification for the so-called realty 
immunity rule relating to lessors end vendors of defective houses, is that this 
is a situation where the lessee or purchaser would normally be expected to 
insure himself especially as the insurance rates are reasonable. See James, 
“ Boope of Duty in Negligence Cases" 47 N.W.U.L.R. 208, 209. See also 
the interesting comment of Thesiger J. in 8.C.M. v. W. J. Whittall (1970); 
he remarked obiter about a similar consideration of policy: ‘‘In the case 
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case (supra), Lord Denning made express reference in the Court 
of Appeal to the fact that the owners of the yacht damaged 
by the escaping borstal boys were insured and had indeed claimed 
the loss from their insurance company, so that it was the insurance 
company which was interested in establishing that the Home Office 
owed a duty of care for purposes of recoupment. But his lordship 
emphasised that “ the case must be determined just as if the yacht 
was not insured.” ’* This attitude seems, with respect, to be some- 
what unrealistic in determining where the risk should fall. For 
Lord Denning himself admitted that the injured party will usually 
claim on his insurance company (in the case of property damage). 
In the event it was the public purse and not the risk-expectant 
private purse that had eventually to foot the bill." 

Furthermore, in two other recent cases, Ministry of Housing v. 
Sharp and 8.C.M. v. Whittall, Lord Denning makes specific reference 
to insurance implications. In the first, not strictly a negligence case, 
but one involving breach of statutory duty, Lord Denning explains 
that to make a local land registrar liable for a negligent search to 
an incumbrancer who suffers loss thereby “‘ is not in the least unfair 
to the registrar.” For, as his lordship continues: 

“* We are told that the government always stands behind the 
Chief Land Registrar and indemnifies him. And that the local 
authorities always insure local land registrars. That is the case 
here. The action is being defended by insurers. They have no 
doubt calculated a premium commensurate with the risk of 
mistake and should, therefore, be prepared to pay for the 
Joss when it occurs.’ 7” f 

Here is specific indication of the ability of the defendant to 
bear the loss. 

In the second—S.C.M. v. Whittall, a true negligence case—Lord 
Denning mentions the question of tnability of the defendant to bear 
the loss (in the hypothetical instance of pure economic loss to 
plaintiffs through a negligent interruption of an essential service 
by the defendant) as a rationale of the general rule in this sphere of 
negligence of no liability. Indeed, his lordship obviously favours a 
rule that will spread the loss. As he says: “It is not sensible to 


of an interruption of the supply of electric power . . . many people now, 
laa to cuts in power through industrial action or inad production, 
TO 


p o standby phant as a ee and ıt may be reasonable to contemplate 

$ prudent people would do that in order to meet the situation 1f un ed 
cuts that occur without would, in fact, damage their par ar 
machinery '’: [1970] 2 AW E.B. 417, 485. 

75 |1980] 2 All E.R. 564, 565. 

76 again Hamson, '“ Escaping Borstal Boys '’ [1060] O.L.J. 278, 981: ‘It is, 
of course, con to the rules of the game in an English court to permit 
oneself to at the insurer; eb por si there really was an insurer. The 
Conseil d do not suffer from such inhibitions; end ig saree in this 
ares of their jurisdiction, where i Mh apt uitabky to distribute the 
risk ‘ inherent ' m a public service w ie clearly in public interest and as 
to which no question of fault arses, they may, I believe, have regard to the 
circumstences of the case as they actually exis and to the fact of insurance, 
if fact it 1s.” Tr [1970] 1 A} B.R. 1009, 1019. 
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saddle losses on this scale on one sole contractor . . . . The risk 
should be borne by the whole community rather than on one pair 
of shoulders, i.e. on one contractor who may, or may not, be insured 
against the risk.” '' 

It is evident, therefore, that if the courts in future take a 
broader and more consistent line on policy considerations in 
negligence, the emergent trend towards policy articulation will be 
seen to have overcome any fears that the use of such hitherto un- 
familiar judicial language may be a retrograde step.”* It is true 
that Lord Atkin warned the courts in the case of Donoghue v. 
Stevenson that it was °° of particular importance to guard against 
the danger of stating propositions of law in wider terms than is 
necessary lest essential factors be omitted in the wider survey and 
the inherent adaptability of English law be unduly restricted.” *° 
But there is all the difference in the world between a court con- 
sidering policy factors germane to a situation-pattern in broad terms 
and stating a duty in broad terms. 

This type of defect in the judicial process is well summarised by 
R. E. Keeton. He concludes that even when rules are quite fully 
particularised and well accepted they are subject to being tested 
against concepts of more generalised character, described in a 
variety of ways es principles, policy considerations, economic and 
social implications, factors of practical import and so on, and that 
often the more generalised thought remains in the background, 
receiving no explicit consideration in the doctrmal formulations 
in which they are evolved. 

** But occasionally, especi in developing and disputed areas 
of the law, the more ag one considerations are brought to 
the foreground and are explicitly relied on in testing and 


Fei modifying or abandoning the more particular, 
categorical formulations. The mterplay of the general and the 


particular, of the rules and reasons, is essential to an ideal 
accommodation of creativity and continuity, and it is desirable 
that it occur openly in judicial opinions.” * 


These are wise words which the courts should take heed of in 
any future development or extension of a category of the tort of 
negligence. 

C. R. Symmons * 


T8 ai 9 AJl E.R. 248, 250. For “ loss-spreading ” icy considerations, #66 
ci HA ligence ‘and Economic Loss” 88 L.Q.R. 248. For 
factor, seo James, “ allactes of Simpson V. 
s (1971) 84 M.L.R. 149, 162 (“ The secant predilection for ‘ loss- 
aA obi may be pseudo-scciology, but it is respectfully submitted that it is 

both doubtful economicos end ju bad law ’’). 

7? See R. F. V. Heuston, ‘‘ Donoghue v. Stevenson in Retrospect'"’ 20 M.U.R. 
1 at p. 17, where he suggests that there is no reason to reasonable 
foreseeability entirely. 

s¢ 71092] A.C. 562, 588, 584. This warning was reiterated by Lord Diplock 
in the Dorset Yacht Co. case; [1970] 3 B.R. 204, 925. 

81 Venturing to do Justice (1989) at p. 67. 

* LL.B. (Barrister-at-Law); Lecturer in Lew, University of Bristol. 
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REPORT OF THE SELECT COMMITTEE ON COMPENSATION FOR 
PERSONAL InJury Ins New ZEALAND 


In December 1967 a Royal Commission of Inquiry delivered a 
report on Compensation for Personal Injury in New Zealand.' The 
report generated a lengthy debate within New Zealand and wide- 
spread comment abroad.” It is perhaps not surprising that the 
report aroused controversy in New Zealand. The Commission was 
directed to inquire into ‘‘ the law relating to compensation and 
claims for damages for incapacity or death arising out of accidents 
(including diseases) suffered by persons in employment... .’’ 
However, in its report the Commission appeared to go much further. 
It recommended a comprehensive scheme of social insurance pro- 
viding ‘‘ immediate compensation without proof of fault, and 
whether the accident occurred im the factory, on the highway or in 
the home.” °’ 

To provide a basis for discussion of the Woodhouse Report and 
give interested parties an opportunity to present submissions on it, 
the Government produced a White Paper * in October 1969 which 
gave an explanation of the existing law and outlined the changes 
recommended by the report. In addition the White Paper made a 
detailed examination of the Royal Commission’s estimate of the 
cost of its proposals. Following the presentation of the White Paper 
a Select Committee of the House of Representatives was appointed 
to consider and report upon the Woodhouse Report. The Commit- 
tee was empowered to hear evidence from interested parties 
who wished to make submissions on the report. 

The Report of the Select Committee has recently been tabled in 
the House of Representatives and the Acting Minister of Labour has 
stated that the Government intends to introduce legislation to 
implement the Committee’s recommendations during 1971. 


1 The Report of the oe Commission of Inquiry: Compensation for Personal 
Inzury in New Zealand, N.Z. Government Printer, 1967. The chairman of the 
Commisston was Woodhouse J. and the report is popularly known es ‘‘ the 
Woodhouse Report." 

7 See in particular Mathieson (1968) 81 M.U.R. 514 and Atiyah, Accidents. 
Compensation and the Law (Weidenfeld & Nicholson, 1970), pp, 606-610; and 
also Srakets (1989) 8 Univ. of Tes. Lew Rev. 904; note in (1968) 49 ALJ. 
988 and Harper and Kimber (1960) 828 M.L.R. 67. 

> Woodhouse Report, para. 18. 

Personal Injury: A Commentary on the Report of the Royal Commession of 


~ 


Ingmry into C ion for Personal Inj in New Zealand, N.Z. Govern- 
ment Printer, 1960. This commentary will be referred to later in this note as 
“the White Paper.” 
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The Committee’s recommendations in large measure adopt the 
proposals of the Woodhouse Report, but with some significant 
modifications. 


1. Two compensation schemes 


The Committee recommends that two compensation schemes be 
introduced at an early date: 


(i) An earners’ scheme to cover employers, employees and the 
self-employed for accidents at any time whatsoever during 
the day or night. 

(ui) A road accident scheme for all accidents on the road involv- 
ing a motor vehicle. 


These schemes when introduced will go a considerable way towards 
implementing the comprehensive scheme called for by the Wood- 
house Report. The only group of persons not included are those 
such as the housewife who are not earning and suffer personal 
injury in circumstances other than in a road accident. This group 
accounts for only a small percentage of those who suffer personal 
injury by accident in New Zealand.” The New Zealand work force 
is to be covered by the schemes for all accidents whether the acci- 
dent takes place at work, at recreation or at home. The Committee 
agreed with the Woodhouse Report that ‘“‘ as the consequences of 
accidents are the same wherever they occur, there seemed a good 
prima facie case for 24-hour cover for earners.” * The Committee 
pointed out that a scheme which covered all accidents is advan- 
tageous in eliminating the need for evidence as to where and when 
an accident occurred. The question which has vexed workers’ 
compensation, whether an accident ** arose out of or in the course 
of employment,” will not arise. 

The Committee considered that the case of the group of non- 
earners not covered by the schemes should be left to be dealt with 
by the Royal Commission on Social Security which was then sittmg 
in New Zealand. The Committee agreed that the cost of compen- 
sating for accidents in this fleld would not be high, but was 
influenced by a warning from the insurance industry that these costs 
would not be easy to control and that it would be difficult to demar- 
cate in the case of elderly people between accidental injuries and 
sickness. The Committee saw considerable force in the logic of 
Integrating compensation for accidental injury with the social 
security scheme covering sickness, but properly left this question 
to the Royal Commission on Social Security. It would seem that 


5 Table 2 at p. 157 of the White Paper gives the estimated cost of compen- 
seating non-earners in other than road eocidents as $2,200,000 out of a total 
cost estimated at $38,250,000. These figures exclude hospital and other medical 


$ Report of the Select Commitiss on Compensation for Personal Injury tn New 
Zealand, N.Z. Government Printer, 1970, para. 81. 
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the Committee was anxious not to draw its proposals into contro- 
versy and further delays by including in the scheme non-earners in 
other than road accidents. It urged that the two schemes covering 
the work force and road accidents should be implemented imme- 
diately without waiting for the Royal Commission on Social Security 
to give its report.’ 

The necessity for two schemes arises from the Committee’s pro- 
posal that each scheme be self-contained financially. Apart from 
this factor the schemes are to be administered together and are 
subject to the same administrative authority and appeal tribunal. 
The rates of compensation applicable to each are the same. The 
Committee avoids a possible overlap between the schemes by 
requiring that the earner who is injured in a road accident should 
recelve compensation only under the earners’ scheme. 


2. Abolition of the common law action 


The Committee recommended that compensation under the new 
schemes should be made available on the basis of absolute liability 
replacing the common law action. The Committee accepted the 
criticisms made by the Woodhouse Report of the common law 
action based on fault liability and at paragraph 15 states: 

“ We see no merit in allowing common law damages to be 
available either to supplement absolute lability compensation, 
or as an alternative to it: both types of compensation serve 
essentially the same purposes and it is more efficient to oust 
the common law claim completely.” 


8. Compensation to be awarded for loss of enjoyment of life in 
addition to compensation for economic loss 

The major criticism made by the trade unions of the Wood- 
house Report was that the report restricted compensation under the 
scheme to economic loss based on the claimant’s loss of earnings. 
No provision was made for non-economic losses such as pain and 


suffering and the loss of enjoyment, or as it is sometimes called, the 


“ amenities ”’ of life. The trade unions were reluctant to see the 
common law action displaced unless some provision were made to 
grant compensation for these losses. 

The Committee regarded ‘this non-economic head of compensation 
as important, ‘* but not so important that compensation should be 
available at the levels sometimes awarded in common law claims. 
In particular very little weight should be given to temporary pain 
and suffering.”?* The Committee recommended that compensation 
for non-economic losses should be available only in cases of per- 
manent injury and principally for loss of enjoyment of life from loss 


T Ibid., . 18. ; 

8 The Woodhouse Commission's proposals on éhe measure of damages were 
critically examined in the White Paper at paras. 120-124. 

* Report of the Select Commitise, supra, note 6, para. 111. 
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of bodily function. A maximum amount of compensation in the 
order of $10,000 *° should be prescribed by the legislation as the 
sum payable under this head for total disablement. Minimum 
amounts payable for certain common injuries should be set out in a 
schedule on the lines of the existing schedule used in workers’ com- 
pensation and the administering authority should have power to 
Increase the sum payable. Compensation could then take into 
account the acute sense of loss suffered by a person who has to give 
up some career or hobbies which were his particular enthusiasm. 

These proposals will make the introduction of the scheme more 
acceptable to the community at large. The common law action, 
whatever its defects, did provide the accident victim with the pros- 
pect of some monetary consolation for the permanent deprivation he 
had suffered. If the common law action is to be abolished it is 
important that it should be replaced by some element in the new 
scheme which will take account of this widespread expectation in 
the community. The Committee’s proposals do make provision for 
this expectation. The additional financial burden which this will 
place on the scheme did not concern the Committee. It is significant 
that in the White Paper the estimated cost of providing compensa- 
tion for non-economic losses was given as not more than $0-5 million 
per annum." ° 


4. EKarntngs-related compensation 

The Committee agreed with the Woodhouse Report’s recom- 
mendation that compensation should be set at 80 per cent. of 
previous tax-paid earnings with a maximum compensation before 
tax set at the equivalent of gross earnings of $120 per week. in 1967 
money values.’* A minimum tax-paid compensation was also set, 
provided that the total payment in any case did not exceed 90 per 
cent. pf previous tax-paid earnings. The Woodhouse Report built 
in a provision for a disability rating to take account of permanent 
partial disability. This was achieved by introducing a schedule 
method of assessing these injuries and awarding compensation on 
the basis of the appropriate percentage of previous tax-paid earn- 
ings. The Commission recognised the illogicality of treating the 
partially disabled claimant on a basis other than his estimated loss 
of earnings and regarded this as ‘‘ one of the more perplexing issues 
in the whole field of compensation.” 1? By taking the bold step of 
introducing compensation for non-economic losses the Select Com- 
mittee has been able to treat the general compensation for both 
partial and total disablement on the same basis of an estimated loss 
of earnings. The loss of bodily function can be compensated by 


10 The equivalent figure in sterling is approximately £4,600. 
11 White Paper, pare. 169. The equivalent figure in sterling is epproximately 
000 


12 The equivalent in sterling is approximately £55-20 per week. 
13 Woodhouse Report, para. 201. 
VoL. 34 19 


546 THE MODEEN LAW REVIEW VoL. 84 


payment of the schedule lump sum for loss of enjoyment of life while 
the general compensation can be related strictly to loss of earnings. 
The greater economic loss of the fitter and turner who loses an arm, 
as compared with a bank clerk who suffers the same injury, can be 
properly recognised. 

The Committee agreed with the Woodhouse Report that the com- 
pensation for loss of earnings should be paid im the form of periodic 
payments. The administering authority should be given power to 
approve commutation to a lump sum only where there are special 
grounds, and these would normally include only the case where the 
recipient wishes to invest the money in a business venture in which 
he will be employed and which will provide a satisfactory income 
for him and his dependants. 


5. Wage-related compensation to be paid from and tncluding the 
eighth day after the accident; employers to pay full wages 
for the first week 

For reasons of administrative convenience the Committee recom- 
mended that employers should make payment of the first week’s 
wages of an injured employee. If the injury took place at work the 
employer should be under a legal obligation to pay full wages for 
the first week of disability. In cases where the injury took place 
elsewhere than at work the employer should be “‘ encouraged ” to 
make direct payments in Heu of wages. 

There is much force in this proposal. Existing “‘ sick pay ” 
schemes already operate in many industries and the incapacity of 
an employee for a few days is dealt with far more conveniently m 
this way. There will be substantial savings to the compensation 
schemes if employers carry the burden of compensation for the first 
week. It is surprising that the Committee was prepared only to “‘ en- 
courage ” employers to meet the first week’s wages where the injury 
did not take place at work. If the scheme is to work successfully the 
employer should be obliged by statute to carry this burden at least 
at statutory rates. The twilight situation resulting from the Com- 
mittee’s proposal could leave many employees without compensation 
from either source. 

It is not clear from the Committee’s report whether employers 
and the self-employed must also bear the first week’s compensation 
for injuries which they themselves sustain. The Committee confined 
its attention to employees and it would certainly be ‘difficult to 
justify a rule which denied employers and the self-employed access 
to the fund for their own compensation. However, in many cases 
involving the self-employed the employer will be a ‘© one-man 
company ” and in accordance with the doctrine applied in Lee v. 
Lee’s Air Farming Ltd.“ the company would be obliged to pay its 


14 [1981] A.O. 19; [1961] N.Z.L.R. 838. 
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controlling shareholder full wages for the first week. The man who 
conducts his business through a company would therefore be m a 
worse position than the sole trader. It is submitted that the legis- 
lature should consider classifying the proprietor of a ‘* one-man 
company ” as self-employed. 

The Woodhouse Report recommended that for the first four 
weeks of incapacity the rate of compensation should not exceed $25 
per week.’* In this way the Commission hoped to make substantia) 
savings in the case of short-term injuries so as to be able to divert 
funds for payment of more realistic compensation in other cases. 
The Committee appears by implication to reject this proposal when 
recommending that compensation at the full rate is to be 
payable from and after the eighth day.’* The savings made by 
throwing the burden of the first week’s compensation on employers 
would no doubt more than off-set the additional cost of providing 
compensation at the full rate during the remaining three weeks. 


6. Insurance companies offered an administrative role 

The Committee adopts the Woodhouse proposals for the setting 
up of a statutory administrative authority charged with the respon- 
sibility for the overall administration of the scheme including re- 
habitation programmes and safety and accident prevention. 
Although the Committee envisages the schemes separately financed, 
it places administrative control in the hands of one authority. A 
judicial tribunal is also to be established having as its chairman an 
experienced lawyer who should also be a member of the authority. 
Unlike the Woodhouse Report the Committee saw no special value 
in requiring the chairman of the authority to be a lawyer. The 
Committee accepted the Law Society’s submission that a general 
right of appeal on both questions of law and fact should be available 
to the recently established Administrative Division of the Supreme 
Court. 

A proposal which may prove controversial is that the Committee 
has found room for the insurance companies within the administra- 
tive structure. The Committee envisages that the insurance 
companies will act as agents of the authority in the collection of 
premiums from employers and in the making of payments of 
compensation. Here the Committee is clearly influenced by 
practicalities. The insurance companies already have the staff and 
the necessary expertise to administer this aspect of the new 
schemes. The Committee went so far as to admit, ‘“‘ In fact if our 
proposals are to be introduced quickly, the insurance industry is 


indispensable.”? 1 
The Woodhouse Commission could see no logic m including 


15 Woodhouse Report, pare. 801. 

16 The Committee in pera. 24 of its report expressed reservations about para. 
801 of the Woodhouse R 

17 Report of the Select Committes, supra, note 6, para. 99. 
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the insurance companies in a comprehensive statutory scheme, 

holding that 
“ In the absence of personal labihty and with the dis 
appearance of any element of voluntary contribution there 
can be no place for the insurance companies. Their purpose 
is to seek business from individuals who ht wish to cover 
themselves at their own choice in ee personal contin- 
gencies of their own definition.” 1° 


The Commission also considered that the present system of workers’ 
compensation administered by the insurance companies is ‘‘ very 
expensive.” The premiums charged by insurers are controlled by 
the Workers’ Compensation Board on a ratio intended to permit 
the insurers to retain, for administrative expenses and profit, 80 
per cent. of the total amount collected, or in effect 40 per cent. of 
compensation paid. Before the Select Committee the insurance 
companies provided a breakdown of the expenditure on adminis- 
tration with respect to the proposals they put forward for a scheme 
administered by them. These submissions gave a figure of 15°6 
per cent. for the percentage of compensation required to meet 
administration expenses and profit.’* 

On the basis of overseas experience and the monopoly administra- 
tion in 1949 of a workers’ compensation scheme by the State 
Insurance Office, the Committee considered that 9 per cent. of 
compensation payments should be the upper limit. If the insurance 
companies are wiling to administer the schemes on this basis, 
they will be appointed agents of the authority to collect premiums 
from employers and the self-employed, and make payments of 
compensation. As the premium rates are to be fixed by the 
authority on the basis that administration charges are kept to a 
minimum, the Committee considered that the authority itself 
should carry the risk of insurance. 

The Committee’s proposals appear to be a nicely calculated 
compromise. The Woodhouse Report took it as axiomatic that a 
comprehensive scheme could only be financed if “the economic 
waste associated with the present method of handling these 
matters ° was discontinued. The Select Committee by its pro- 
posals aims to peg administration costs and at the same time 
avoid the disruption which would be created by the wholesale 
removal of this business from the insurance companies. There 
would seem to be powerful economic pressures on the insurance 
companies to accept what might appear from their viewpoint to be 
an unattractive compromise.*° 


18 Woodhouse Report, para. 401 (1). 

1® This figure includes 2-5 per cent. as le commission for collecting premiums 
from employers and the self-employed. 

20 Tt is calculated in the White , at para. &1, thas if the comprehensive 
scheme advocated by the W ouse Heport were implemented insurance 
offices would lose premium income of ‘' something of the order of $30 million a 
year, a little less than half of their accident insurance business... . 
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7. Financing 

Several proposals were made by the Select Committee with 
respect to the financing of the schemes. Two significant points of 
difference with the Woodhouse Report were: 

(i) The Committee considered that each of the two schemes 
should be fimancially self-contained. A resort to general taxation 
should not be made. Industry should bear the cost of the earners’ 
scheme and the cost of the road accident scheme should be borne 
by road users. In this way the cost of accidents would be brought 
home to the section of the community most involved. 

(ü) The Committee disagreed with the Woodhouse proposal 
that a flat-rate premium should be levied on all employers. Instead 
the Committee supported the differential rate structure used now 
by the Workers’ Compensation Board which fixes premium rates 
for various industries according to the risks attaching to each 
industry. It is debatable whether an industry-wide rate does act 
as an ‘“‘ incentive towards reducing the total of industrial injuries ”’ 
as claimed by the Committee. There is, however, sound economic 
sense in the Committee’s proposals. The present differential rate 
has inevitably been built into the New Zealand price structure. A 
uniform flat rate which results in increasing premiums in “‘ light ”’ 
industry but gives a saving of premium to “ heavy ”’ industry 
would only distort the pattern of prices. 


Conclusion 

The framers of the Woodhouse Report have cause for gratifi- 
cation when considering how the imaginative proposals put forward 
by them are translated into working form by the Select Committee. 
Inevitably, compromise and adjustment were called for, but the 
bold vision remains of a comprehensive scheme, organised on a 
basis of community responsibility and aiming to provide complete 
rehabilitation and real compensation. Where the Committee has 
differed from the Woodhouse Report there is generally sound justi- 
fication m social and practical terms for its proposals. In one 
important respect the Committee takes a step further towards 
effecting real compensation than the Woodhouse Commission felt 
it was able to go. By introducmg compensation for non-economic 
losses the Committee has provided for compensation in terms which 
will draw wider social acceptance for the scheme. 


P. D. McKenzie. 


STATUTES 


Toe Anas Acr 1971 ! 


At long last, the Animals Act 1971 codifles the common law on 
liability for dangerous animals, cattle trespass and the shooting of 
dogs and creates a new liability in neghgence in respect of animals 
straying onto the highway. 

The genius of the common law has been the evolution of the 
concept of negligence, eating up its exceptions, and developing into 
a generalised conceptual liability. This process should have been 
allowed to operate in respect of liability for animals. Classification 
of animals into dangerous and harmless leads to artificial distinction 
divorced from reality. The Goddard Committee sensibly recom- 
mended that Habikity for the acts of every class of animal should 
be based upon negligence. It is hardly a logical pattern to find’ 
liability as follows in these situations: (1) a cow escapes from farm A 
to farm B—strict liability; (2) a cow escapes from farm A onto the 
highway—negligence; (8) a cow escapes from common land onto 
the highway—no liability; (4) a cow escapes from the highway on- 
to farm B—negligence. The proper solution would have been the 
imposition of a general duty on the owner to take care of his 
animal and a properly adjusted comprehensive private and public 
duty to fence in order to reduce the high incidence of road accidents. 


Animals straying onto the highway 

The Act abrogates the old common law rule in Searle v. 
Wallbank * that there was no duty to take care to avoid damage 
being caused by animals straying onto the highway and applies 
the ordinary common law concept of negligence. The interests 
of farmers and country dwellers must be balanced against the 
interests of motorists and householders. A person is not to be 


1 Souross: Cio Lrability for Animals, Law Commission Paper No, 13. Simon 
Roberts, ‘Law Commission: Civil Liability for Animals’ (1068) 3L M.L.B. 
688. Report of the Committee on the Law of Cwi Liabthty for Damage done 
by Animals, chairman Lord Goddard, 1958 . 8746. Twelfth Report of the 


; 95—286, 
(second reading); Vob. 812, cols. 840-914, November 12, 1970 (committee); 
Vol. 818, cols. 446-467, December 1, 1970 (report). House of Commons, 
February 2, 1971 (second reading). Standing Committes A, March 16 and 18, 
1971. P. M. North, ‘‘ Searle v. Wallbank: The Legislative Struggle” (1966) 
80 Conv.(m.8.) 44. Glanville Williams, Liability for Animals. The Act comes 
into operation October 1, 1971. An earlier version of this article has appeared 


pera 
(1971) 115 S.J. and the material is used with kind permission. liyad A.8.0.L. 
649. 2 [1947] A.O. Al. 
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treated as being in breach of the duty of care solely by reason only 
of having exercised his right to place animals on common land or a 
town or village green (defined in the Commons Registration Act 
1965) or unfenced land situated in an area where fencing is not 
customary (s. 8). There might be Hability in the open countryside 
where the farmer grossly overstocks the land near a notorious 
accident black spot, e.g. parking place at a beauty spot where 
motorists feed animals. This section, imposing a degree of Hability 
upon farmers for the first time, is likely to become much the 
most important provision in the Act because it is the only one 
representing a substantial change. Clearly the farmer will have 
to insure. If the farmer does erect a fence in open country pre- 
sumably he must maintain it for otherwise its presence might con- 
stitute a trap for the motorist by luling him into a false sense of 
security. So paradoxically it may be preferable from the point 
of view of liability not to fence at all. Whether or not the farmer 
has been negligent will be a question of fact and degree to be 
proved by the plaintiff in the particular circumstances of each case. 
No judge is going to say that on low value sheep grazing land such 
as mountain, moor and hill farm land fencing should be erected. 
The farmer in the Lake District of Cumberland and Westmorland, 
Derbyshire, Ashdown Forest and Wales need have no anxieties. In 
some areas fencing might damage amenity, there might be aesthetic 
objections in many beautiful areas of open countryside. What 
is ‘“ customary ’”’? The Act provides no statutory guidelines for 
ascertaining whether or not a duty to fence exists, but presumably 
the judge will take into account local knowledge, the nature of the 
land, the traffic flow on the road, the fencing practice in the area, 
the expense involved, the extent of accidents previously, warning 
signs and so on. He will balance the degree of risk against the 
precautions which would be necessary. The farmer following 
traditional patterns of agriculture in the locahty will probably be 
free from liability. If there is a duty to fence and to maintain the 
fence the farmer could not be liable for the gap in the fence made by 
the careless motorist involved in an accident, who is under no duty 
to report the accident,’ until such time as the farmer did find out, 
or should have found out, about it and taken appropriate steps. Nor 
will he be liable for the breakdown of the current m the electric 
fence if he maintains a proper system of mspection and takes all 
appropriate steps as sOOn as the matter comes to his attention. 
Even where he is under a duty to fence, the farmer is not required 
to ensure that no animal at any time will ever be able to break out, 
and in any event the motorist still remains under a duty to drive 
carefully. But there may be cases of hardship faling upon the 


3 Road Traffic Act 1960, s. 70; Paget v. Mayo [1990] 2 K.B. M; Tucker v. 
Mackensie, 1955 8.L.T. 867. 

4 Staul v. Crawford (1968) 64 W.W.R. 868 (Canada); The Queen v. DeWitt 
[1968] 1 Hx. C.R. 156 (Canada). 


552 THE MODERN LAW REVIEW VoL. 84 


farmer. Where a motorway is built the Ministry erects and main- 
taing a fence, though not in pursuance of statutory duty. In other 
cases of highway construction the Ministry sometimes erects a 
fence and then leaves it to the landowner to maintain it and this 
may involve him in an expensive burden, ¢.g. where his quiet farm 
is cut in two by a new highway carrying a lot of traffic and where the 
risk of an accident caused by straying animals is very high and very 
apparent. A statutory duty on the Ministry or the local authority 
to construct and maintain a fence along all motorways, along all 
new highways constructed on agricultural land, and around common 
land would seem to be desirable in order to protect the public and 
to place the burden where properly it should He. 


Liability for dangerous antmals 

Where any damage is caused by an animal which belongs to a 
dangerous species any person who is a keeper of the animal is 
liable for the damage (s. 2 (1)). A dangerous species is a species 
which is not commonly domesticated in the British Islands and 
whose fully grown animals normally have such characteristics that 
they are likely, unless restrained, to cause severe damage or that 
any damage they may cause is likely to be severe (s. 6 (2)). Bullu the 
kindly female elephant is dangerous because of her sheer bulk.* 

Liability falls upon the keeper. A person is a keeper if he owns 
the animal or has # in his possession or is the head of a household 
of which a member under the age of sixteen owns the animal or has 
it in his possession (s. 6 (8)) and a person continues to be the keeper 
until some other person becomes the keeper, there is a deemed 
continuity of possession (s. 6 (8)). The employer is vicariously 
responsible for the employee in the course of employment at com- 
mon law and no special provision is necessary to deal with this 
situation. In view of the constant incidence of accidents caused by 
wild animals in private control, e.g. pumas, some system of statutory 
licensing seems to be indicated. 


Harmless species 
‘© Where the damage is caused by an animal which does not 
belong to a pe gees pena a keeper of the animal is Hable 
for the damage . 

(a) the damage is a a kind which the animal, unless 
restrained, was likely to cause or which, if cqused by 
the animal, was likely to be severe; and 

(b) the likelihood of the damage or of its being severe was 
due to characteristics of the antmal which are not 
normally found in animals of the same species or are 
not normally so found except at particular times or in 
particular circumstances; and 


5 Behrens v. Bertram Mills [1957] 2 Q.B. 1. 
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(c) those characteristics were known to that keeper or were 
at any time known to a person who at that time had 
charge of the animal as that keeper’s servant or, where 
that keeper is the head of a household, were known to 
another keeper of the animal who is a member of that 
household and under the age of sixteen ” (s. 2 (2)). 


Thus the keeper is strictly liable for damage caused by an 
animal of a species normally harmless which in this particular 
case has dangerous characteristics known to him. If the keeper of 
a bitch with a litter knows that it is prone to bite strangers at that 
time then he is strictly liable, even if this is a common characteristic 
of bitches at such a time. There will be no strict liability for the 
harmless animal that causes damage, e.g. the big dog that knocks 
down a child or the stray dog crossing the road that causes an 
accident. For strict liabitty the characteristic rendering it 
dangerous must be abnormal. It must be normally harmless but 
known to have a dangerous characteristic. Dogs, even alsatians, are 
prima facie harmless. The old adage that every dog is allowed one 
bite still apples. A bull is a domesticated animal not normally 
dangerous [sic!] and accordingly knowledge of a dangerous 
proclivity or propensity will need to be proved to render the keeper 
strictly lable. 

Ordinary lability for harmless animals will rest upon the 
ordinary law of negligence.‘ 


Defences 

1. A person is not Hable for any damage due wholly to the fault 
of the person suffering it (s. 5 (1)). Thus the person provoking an 
animal by teasing it will presumably fail. Contributory neghgence 
is a partial defence, even to strict lability (s. 10). 

2. A person is not lable for any damage suffered by a person 
who has voluntarily accepted the risk (s. 5 (2)). The Volentt prin- 
ciple applies. If you step into the hon’s cage or feed the camel 
contrary to clear instructions you bear the consequences. Similarly 
you have only yourself to blame if you leave your car window open 
when driving through the safari park at Longleat and fmd yourself 
dragged out by a lion. But where a person employed as a servant 
by a keeper of an animal incurs a risk incidental to his employment 
he shall not be treated as accepting $ voluntarily (s. 6 (5))." The 
employer will have to carry appropriate insurance. 

8. The trespasser gets little consideration in Englsh law, though 
the judges have been trying to promote more protection for him, 
because he is often a child innocently straymg and not a vicious 
violator of property rights. 


€ Pardon v. Harcourt-Rivingion (1982) 146 L.T. 901; (19 48 T.L.R. 215; 
[1982] AD B.R. Rep. 81, H.L.—leaving dog in parked car. 
T Reversing Rands v. MoNeil [1955] 1 Q.B. 258. 
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‘* A person is not liable . . . for any damage caused by an 
animal kept on any premises or structure to a person trespassing 
there if # is proved either— 

(a) that the animal was not kept there for the protection 

of persons or property; or 

(b) (it the amal was kept there for the protection of 

persons or property) keeping it there for that 
purpose was not unreasonable ”’ (s. 5 (8)). 


Thus no strict liability attaches to the person guarding his 
premises with an alsatian, though he might be liable if he wilfully 
and recklessly disregarded the known presence of trespassers. 
“* Beware of the dog; survivors will be prosecuted.” 

4. A person is not liable for his dog killing livestock if the live- 
stock was killed or injured on land on to which it had strayed and 
either the dog belonged to the occupier or its presence on the land 
was authorised by the occupier (s. 5 (4)). 

5. A person is not strictly liable for cattle trespass where the 
livestock strayed from the highway and its presence there was a 
lawful use of the highway, though the ordinary law of negligence 
apples (s. 5 (5)). 

6. Prima facie there is strict ability for cattle trespass. But 
there is a defence available if the complaining landowner had a 
duty to fence, a duty towards the owner of the cattle and not a 
simply contractual duty towards the landlord (s. 5 (6)).* The act 
of a third party is no defence, ¢.g. a stranger unlocked the cage 
and let the tiger out, because the risk of such malicious or stupid 
conduct is one of the circumstances against which the person 
creating the danger should take precautions. Act of God is no 
defence, e.g. lightning severing the tiger’s chain(!). It is no defence 
that the animal did not escape from control, e.g. it was still tethered 
when it bit the plaintiff, because em hypothesi the tether was 
inadeguate to prevent injury. . 


Cattle trespass 
Strict liability for cattle trespass is preserved. ‘“ Where livestock 
belonging to any person strays on to land in the ownership or 
occupation of another and— 

(a) damage is done by the kKvestock to the land or to any 
property on it which is in the ownership or possession 
of the other person; or : 

(b) any expenses are reasonably incurred by that other 
person in keeping the Hvestock while it cannot be 
restored to the person to whom it belongs or while it is 
detained . . . or in ascertaining to whom # belongs; 

the person to whom the livestock belongs is liable for the 
damage or expenses...’ (s. 4). 


to reverse Crow v. Wood [1970] 8 W.L.B. 576; [1970] 8 AU 
B.R. 425. W. Wilanson, '' Who must fence Wuthering Heights? '' (1971) 
84 M.L.B. 238. Law Commission Report para. 87. 
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Damage probably consists of direct physical damage, not in- 
direct damage such as brucellosis infection leading to the loss of 
certification, unless the condition is conveyed by an act of the 
animal, ¢.g. a bite, itself attributable to a known propensity. The 
act of the animal must be in the nature of an attack.® Disease such 
as herpes, virus B and Marburgs disease may be transmitted by 
animals to humans. The farmer whose principal concern is to 
prevent deleterious contract will have to fence in, and insure. 

There is to be no strict liability for injury to the person arising 
out of cattle trespass.’ 


Detention and sale of trespassing livestock 

A new power of detention and sale of trespassing livestock super- 
sedes the common law remedy of distress damage feasant (s. 7). The 
occupier has a right to detain livestock straying on to his land 
but # ceases after forty-eight hours unless in the meantime he has 
given notice to the police and, if he is known, to the owner of the 
kivestock or if the livestock are claimed by the owner and the owner 
has tendered a sum sufficient to meet any claim for damages. The 
landowner detaining the livestock has a right of sale after twenty-one 
days and may deduct from the proceeds the costs and the amount 
of any claim to damages that he has. In an urban setting a minimum 
period of twenty-one days’ detention before sale may seem a long 
time, bot a balance must be struck and the farmer must be pro- 
tected against a premature sale of his animal and be given a 
reasonable opportunity to recover it. But the detamer is Hable for 
any damage caused by failure to treat the detained livestock pro- 
perly. 


Damage done by dogs to livestock 

“© Where a dog causes damage by killing or injuring kivestock any 
person who is a keeper of the dog is liable for the damage ” (s. 8). 
‘6 Livestock ” means “ cattle, horses, asses, mules, hinnies, sheep, 
pigs, goats and poultry, and also deer not in the wild state and, 
in sections 8 and 9, also, while in captivity, pheasants, partridges 
and grouse ” (s. 11). This section replaces the various Dogs Acts, 
but retains the principle of strict liability in view of the gravity 
of the social evil involved. 


Shooting dogs worrying sheep 
Every year thousands of sheep are killed by dogs, a fearful 
menace in the countryside. A landowner has the defence of 


protection of Kvestock 


° Fhisgerald v. E. D. and A. D. Cooke Bourne (Farms) Lid. [198] 1 Q.B. . 
249; cf. Cooks v. Waring (1868) 2 H. & O. 882, Bramwell B. 

190 Wormald v. Cole [1954] 1 Q.B. 614 is accordingly sbrogated—old lady 
trampled on by trespassing cattle. 


556 THE MODERN LAW REVIEW Vor. 84 


“if, and only if, either— 

(a) the dog is worrying. or is about to worry the livestock 
and there are no other reasonable means of ending 
or preventing the worrying; or A 

(b) the dog has been worrying livestock, has not left the 
vicinity and is not under the control of any person 
and there are no practicable means of ascertaining to 
whom it belongs ” (s. 9 (8)). 


Notice of the incident must be given to the police within forty- 
eight hours (s. 9 (1)). 
ALEC SAMUELS. 


NOTES OF CASES 


RUMINATING ON Mink Foop 


WHEN reversing in Ashington Piggeries Lid. v. Christopher Hul 
Ltd.) the decision of the Court of Appeal, the House of Lords had 
the opportunity to settle a number of difficulties relating to sections 
18 and 14 of the Sale of Goods Act 1898 and to make observations 
thereon at great length. It would seem that their lordships availed 
themselves more fully of the chance to do the latter than of that to 
do the former. 

The facts of the case were as follows: the respondents, well- 
known compounders of animal feeding stuffs (henceforth referred to 
as ‘* Hill ”), entered into a contract with the appellants, proprietors 
of mink farms and experts in mink farming (henceforth ‘* Ashing- 
ton ”), to supply a food mixture for mink, caled ‘“‘ King Size,” to be 
specially compounded by Hill in accordance with a formula supphed 
by the buyers, Ashington. Several batches of King Size contained 
‘“D.M.N.A.,” a chemical which at that time was undetected and 
which—being highly toxic to mink—caused the death of large 
numbers of these animals. One of the ingredients of King Size was 
herring meal, and the offending substance D.M.N.A. was in fact 
contained in a particular consignment of Norwegian herring meal 
which Hill had bought from the third party (‘“ Norsildmel ”) and 
used in the compounding of the relevant batches of King Size. 
Ashington sought to recover from Hill damages in respect of the 
losses caused by the death of, and injury to, the mink, allegmg 
breaches of the conditions implied by sections 18, 14 (1) and 14 (2) 
of the Sale of Goods Act 1898. Hill in turn sued the third party for 
an indemnity, alleging breaches of the conditions implied by sections 
18 and 14 (1) of the Act. 

Section 13: The House of Lords—agreeing in this respect with the 
Court of Appeal—found that under neither contract had there been 
a breach of section 18. Although starting from the position that 
the subject-matter of the contract between Hill and Ashington was 
“ King Size,” ‘“ King Size mink food ” or “ King Size according to 
formula ” ? their lordships subsequently continued the discussion 
in terms of “ herring meal.” Taking the view that “ contaminated 
herring meal ” could still be described as ‘‘ herring meal” the 
majority ° found that section 18 had been complied with. 


1 [1971] 1 All B.R. 847. f 
2 [1971] 1 All E.R. at pp. 858a; 885g; 8Tlg, h; 884b. Tt is also striking that 
their lordships feqiaitly speak of the contractual subject-matter as “ one 
Size mink food ' when they have occasion to refer to it incidentally (e.g. a 
, 858c; 876h; 888f, h). 
3 Viscount Dilhorne taking the opposite view. 
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In effect, by selecting one ingredient only from the contractually 
described substance, the judges treated the contract for “ King 
Size ” as if it had been a contract for the raw material herring meal, 
simply assuming that they might substitute the one for the other and 
apparently unaware that in so doing they were largely pre- 
determining the outcome of the discussion.‘ This approach ignores 
the fact that the dividing lme between non-compliance with deacrip- 
tion and unsuitability for purpose is an arbitrary one and a matter of 
degree,* that therefore failure to comply with description is a relative 
notion, very much affected by the width of the underlying con- 
tractual description, or—more precisely—by the range of purposes 
which that description imports.’ It is easier to answer “ yes ” to 
the question whether “‘ contaminated herring meal ” is nonetheless 
‘“ herring meal ’’ (being a substance which can be used—among 
other things—as a food for animals or as a fertiliser) than to the 
question whether “‘ King Size which kills mink ” is nonetheless 
““ King Size ” (being a compound for feeding mink). For these 
reasons their lordships’ assumption that the court may substitute 
some other description for the contractual one is—at the very least 

The question concerning scope or width of the contractual des- 
cription presented itself in slightly different form in the contract 
between Hill and Norsildmel, which—unlike that between Ashington 
and Hill—was in writing. One of the clauses, headed “ Quantity 
and Description,” spoke of “ Norwegian Herring Meal fair average 
quality of the season ” and continued to set out the minimum 
percentage amounts of the various ingredients which the meal was 
expected to contain. In their lordships’ view the contractual 
description did not extend beyond the phrase ‘* Norwegian Herring 
Meal” and comprised neither the reference to ingredients nor— 
differmg in this respect from the Court of Appeal and Milmo J. at 


t Their lordships either simply changed from eee to the other or blandly 
stated that such a ater be made, Of. Wulberforoe (at p. 871h) that 
one proposition ‘* can reduced to’ the other; of. also Lord Diplook (at 
p. Bdo) that it does ''nob mater’ whether the description included 
expression ‘' mink food.” 

5 A number of hire-purchase cases—it may suffice here to mention Charterhouse 
v. Tolly [1968] 2 All E.R, 428 and Farnworth v. Attryde [1970] 2 All B.R. 
TT4—illustrate particularly olearly that a aa h degree of unsuitability for 
purpose can be seen as tantamount to non-com with descri and that 
1t js a matter of policy (and cocasionally of taste) whether you label it one or 
the other. 

€ This corresponds to e similer em concerning the relativity of the 
notion " merchantability '' and its dependence on the scope of the dear 
desoription as ded by Lord Reid in Kendall v. Lilltoo (Hardwick Game 
Farm case 2 AD E.R. 444 and Brown v. Oratks [1970] 1 All B.R. 828. 
It is a different question whether the parties’ freedom to make the description 
as detailed as they wish is as untrammelled for the purposes of s. 14 (2) as it 
is thought to be for s. 18, or whether the description for s. 14 (2) must have 
tome d of Saree A The osses just mentioned suggosted the latter and 
this d now seem to have been i ad e etanan which their 
lordahips have given to the phrase ‘' goods of description," on which seo 
the iat pais of this case note. 
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first instance—the “fair average’ clause. Their lordships made 
this selection on the basis that “‘ description ” in section 18 equals 
‘“‘ identification ”? and that therefore only so much is part of the 
contractual description as is required to idemtify the goods.’ This 
approach is problematic in that it introduces an objective test where 
hitherto a subjective approach had been adopted according to which 
it is up to the parties to draw the contractual description as widely 
or as narrowly as they choose.* On this basis occasionally quite 
detailed qualifications, going far beyond identification, have been 
regarded as incorporated in the description, as for example in Re 
Moore and Landauer’ where the description encompassed the 
method of packing. Furthermore, their lordships’ proposition that 
only what identifies the goods can amount to contractual description 
would seem to contain the corollary that in cases where identification 
is possible without further description, there is no s“ description ”’ 
and hence no “ sale by description ’—a proposition which would be 
im direct conflict with a line of decisions beginning with Grant v. 
Australian Knitting Mills ° and culminating in cases like Beale v. 
Taylor.” 

Section 14 (1): Unlike the Court of Appeal the House of Lords 
held that there was a breach of section 14 (1) both under the con- 
tract between Ashington and Hill and that between Hill and 
Norsildmel.!* With regard to the former the decision will be dis- 
cussed more fully. The Court of Appeal, starting from the generally 
agreed position that the particular purpose of ‘í King Size ” as a 
food for mink had been made known to the sellers, then had found 
that there was no reliance on the seller’s skill and judgment concern- 
ing suitability for mink. This conclusion had been reached by a 
misapplication of the “‘ partial reliance ” concept. This concept was 
relevant for the question how far the buyers relied on the sellers 
despite of, and beyond, specifying the formula for “ King Size.” 
However, the Court of Appeal misconstrued it into a means of 
allocating “‘ spheres of responsibility ° according to which the 
particular purpose comes into the seller’s sphere only if he has the 
ability to appreciate and avoid that unsuitability.” Rehance on 
the sellers’ skill and judgment concerning suitability for the par- 
ticular purpose having thus been—-however erroneously—excluded, 
it necessarily followed that section 14 (1) could not apply. Appar- 
ently unaware of this the Court of Appeal nonetheless continued to 


7 [1971F 1 All E.B. at pp. 8880; 8600; 800d; 86900. 
s There are dicta by Lord Diplock paying at least lip-service to this proposition 


. ). 
2 K.B. 619. 

1e [1988| A.O. 85 

11 196 

12 Their lordships (Lord Diplock dissenting) found on the facts that the particular 
Serpe a e e e A whereas the - 

of Appeal had taken a contrary view. i 

13 For a more comprehensive discussion and criticism of this approach see (1970) 

88 M.L.B. at pp. 567, 568. 
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consider at some length the—for section 14 (1) quite irrelevant— 
fact that the food was suitable generally for other animals, implying 
—erroneously—that but for this fact there would have been a 
breach of section 14 (1) after all. It is this irrelevancy which 
unfortunately the judges in the House of Lords made the corner- 
stone of their decision. Accepting it uncritically and finding— 
unlike the Court of Appeal—as a matter of fact that “ King Size ”’ 
was not suitable for other animals they assumed that for this reason 
they had to come to a result opposite to that of the Court of Appeal. 
This approach amounts to a misapplication—or rather a non- 
application—of section 14 (1). The subsection speaks of unsuit- 
ability ““ for such purpose ” referring back to the particular purpose 
mentioned at its beginning. Their lordships, however, accepting 
that the particular purpose of “ King Size ” was its use as a mink 
food, purported to find that there had been a breach of section 14 (1) 
on the grounds that the compound was unsuitable for some other 
purpose. 

It is this somewhat spellbound following of an earlier approach 
which must account for several other inconsistencies in their lord- 
ships’ judgments, such as the repetition of the distorted “ partial 
reliance ”’ notion ** and the “ idiosyncrasy ” argument ‘© which— 
on the basis that the applicability of the section rested on 
unsuitability for a animals—were, of course, entirely superfluous. 

Section 14 (2): The House of Lords, by a majority of three, 
found Hill also in breach of section 14 (2). The Court of Appeal— 
although unmerchantability of ‘‘ King Size ” had been conceded— 
had nonetheless rejected liability under section 14 (2) on the grounds 
that Ashington did not buy the goods “‘ from a seller who deals in 
goods uf that description.” The Court of Appeal had cume to this 
conclusion by interpreting the term “‘ description ” very narrowly 
as equivalent to ‘‘ contractual description ?? which resulted in the 
court asking whether Hill dealt in ‘ a mink food called King Size ” 
rather than whether they dealt in ‘‘ animal feeding stuffs.” This 
narrow interpretation which was based on a failure to distinguish 
between two aspects of the phrase * by. description ” has been 
criticised elsewhere.** It has now been rejected by the majority of 
the House of Lords who understood the phrase ‘‘ goods of that 
description ”? to mean “‘ goods of that kind.” Their lordships 
unanimously gave the same meaning to the equivalent phrase in 
section 14 (1) which requires the goods to be “ of a description 
which it is in the course of the seller’s business to supply,” again 
disagreeing in this respect with the Court of Appeal. 


Inari Pattrent. 


14 [1971] 1 All H.R. at pp. 868f; 87Hh; 888a. 
15 Ibid. at pp. 854e, f; 878, 874. 
16 (1970) 88 M.L.R. at pp. 560, 570. 
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JUDICIAL REVIEW FOR INSUFFICIENCY OF EVIDENCE 


Tue decision of the Court of Appeal in Coleen Properties Lid. v. 
Minister of Housing and Local Government * is of interest not so 
much because it breaks new ground but because it illustrates an 
expanding head of judicial review of administrative decisions. It 
also provides an opportunity to consider the relationship between the 
courts’ power to quash a decision on the ground that it is insuffi- 
ciently supported by the findings of fact and other heads of judicial 
review. 

In the instant case a local authority had exercised its power 
under the Housing Act 1957 to declare a clearance area of two rows 
of dilapidated houses. At the corner of the two streets—which 
formed two adjacent sides of a rectangular block—stood a modern 
building in good repair, used for commercial and residential pur- 
poses. The local authority proposed to include the site on which 
this building stood in its compulsory purchase order as being 
“ adjoining land the acquisition of which is reasonably necessary for 
the satisfactory development or use of the cleared area.” 3? At the 
public local inquiry ? the local authority’s officers simply asserted 
that the acquisition of the corner site was reasonably necessary for 
the satisfactory development or use of the cleared area but, apart 
from putting the plan of the site before the inspector, offered no 
other explanation as to why the corner site should be included im the 
proposed order. The inspector, an architect, examined the plans, 
heard evidence tendered on behalf of the owners of the corner site 
and visited it himself; he recommended that it should be excluded 
from the order on the ground that its acquisition was not justified 
by the evidence. The Minister rejected the inspector’s finding on 
this point although he did not disclose any further materials upon 
which be had relied. In his letter of decision he stated that, “* by 
the very nature of its position, the exclusion of this property must 
seriously inhibit the future redevelopment of the rectangular block 
of land.” The owners of the land applied for a statutory order to 
quash the Minister’s decision.* 

The Court of Appeal granted the application on the ground that 
the Minister’s decision was one of fact, not policy, and that the 
materials upon which he could legally decide were insufficient to 


1 [1971] 1 AH E.R. 1049. 
3 s. 48 (3). 


3 The Housing Act 1057, Sched, 8, . 8 (8), provides that in reletion to the 
exercises of powers under s. 48, ‘‘ If any objection pi a is not withdrewn, 
the Minister shall, before confirming the order, either cause s public local 


inquiry to be held . . . and after considering any objection not withdrawn and 
the report of the person who held the inquiry. . . may. - . confirm the order. 


4 The Housing Act 1057 Sched. 4, para. 2, provides that ‘‘an application may be 
made to the court within six weeks after the publication of the notice of the 
confirmation of the order on the ground thet it is nos within the, wers of the 
Act or that any requirement of this has nos been complied wi 
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support it. In so holding, the court followed an earlier decision * 
on a similarly worded provision in the Housing Act 1980 and applied 
the statements of Lord Denning in Ashbridge Investments Ltd. v. 
Minister of Housing and Local Government * that on an application 
for the statutory remedy the court could quash the Minister’s 
decision if, “ he has acted on no evidence; or if he has come to a. 
conclusion to which, on the evidence, he could not reasonably 
come.” In Coleen, it is arguable that Sachs L.J. formulated an even 
stricter standard: “ When seeking to deprive a subject of his pro- 
perty and cause him to move himself, his belongings and perhaps his 
business to another area, the onus lies squarely on the local council 
to show by clear and unambiguous evidence that the order sought 
for should be made.’ 7 

Evidence may fall short of being “ clear and unambiguous,’’ 
although ‘‘ of a kind which would justify a reasonable man in 
reaching the conclusion which the Minister reached.” ® Lord 
Denning concluded that there was no evidence to support the local 
authority’s claim, but the submission of the plans and the inferences 
that could be drawn from the relative positions of the building and 
the cleared area make this difficult to sustain. Moreover, his 
approval of his statement in Ashbridge shows that this was not 
crucial to his decision in Coleen.” But whatever formulation is 
adopted of a test that is increasingly resembling the American 
“ substantial evidence ” doctrine, it seems right that the sufficiency 
of the evidence be assessed in the light of the whole record. 

In Coleen none of the judgments turns on a finding that whether 
the acquisition of the adjoining land was reasonably necessary was 
a jurisdictional fact. Attention is focused on the degree of error on 
a question of fact and not the nature of the fact about which the 
error was made.’* The Court of Appeal’s holding in Ashbridge that 
whether the Minister’s decision was correct was to be judged in the 
light of the evidence that was before him and that the court would 
not undertake a de novo determination suggests that whether a 
building was a house was not a jurisdictional fact. It may, of 


5 Sheffield Burgesses v. Ministor of Health [1985] All E.R. Rep. 708. 

* [1965] 8 All E.R. 871, 974. 

T Su at p. 1055. Italics suppked. But Sechs L.J. also agreed with the 
Ashbri steak. 


* Supra at p. 1085, per Buckley L.J. 

* But in the Shefleld Burgesses case, supra at p. TOS, Swift J. apparently 
confined the court's power as bemg ‘‘to eay whether there is amy materia! 
upon which the Minister could have come to the conclusion that it was 
reasonab! Srpg Bee also Re Bowman [1982] 3 K.B. 6%, spe, bee 
v. Orley [1947] 1 - B40, 858, Qusllotex Co. v. Minster of Housing ond 
Government [1985] 9 All H.R. 918, 914, 

10 But Sachs L.J. (mt p. 1054) seemed to speak the language of the doctrine of 
jurisdictions) fact when he seid that, ‘‘ it was in easence a question of fact that 

d to-be established as « condition precedent éo the exercise of the powers to 
take away the subject's property.'’ i 

11 It might be ed that the objectively phrased requirement of reasonable 

neatly in a a ahows that Parliament intended the courts to treat this ns o 
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course, be that the courts exercise a wider scope of review on 
application for the statutory remedy than they do in other cases; 
but it was not suggested in Coleen or Ashbridge that the court’s 
power to review depended on a finding that a requirement of the Act 
had not been complied with rather than that the Minister’s decision 
was not within the powers of the Act. Since the requirement in 
section 48 of reasonable necessity was phrased objectively and did 
not depend upon the Minister’s opinion, it might be thought that if 
the court had adopted a wide reading of the provision for judicial 
review, it would have allowed a de novo determination. 

In applications for habeas corpus the courts have also been 
prepared to consider whether there was before the original tribunal 
sufficient evidence to justify committing the applicant. In Armah 
v. Government of Ghana,“ Lord Reid explained the High Court’s 
jurisdiction to grant habeas corpus when there was insufficient 
evidence to satisfy the requirement of a prima facie case that the 
applicant had committed an admittedly extradictable offence, on 
the ground of error of law on the face of the record, not excess of 
Jurisdiction. For this reason the reviewing court is not prepared to 
consider evidence not before the committing magistrate to show that 
the applicant had not committed the offence. But it may be 
unsafe to deduce from the habeas corpus cases a general power to 
review for insufficient evidence. First, under the Habeas Corpus 
Act 1816 the court is expreasly empowered to inquire into the truth 
of facts set out in the return of the writ.'4 Secondly, under the old 
forms of procedure habeas corpus was brought together with 
certiorari to quash the record, and error of law on the face of the 
record was a defect for which certiorari could be issued.’ Thus in 
circumstances where certiorari is not applicable, the court may have 


condition precedent to the exercise of the power, whereas s. 43 left it to the 
Minister to decide whether a building was a house and whether it was unfit. 
This seems an insubstantial besis for ction, however. 
19 [1966] 8 W.L.R. 828. See too the judgments of Lords Pearce and Upjohn. 
ly in view of his dissent in Amteminio Lid. v. F n Compensation 
Commission [1900] 1 Al: H.R. 208 ıt is interesting to note oedipal 
A AEA ee ee eee T 
ee ee aaa ae osad 
jurisdiction. His concurring judgmem shows , that he was cared 
admit of one context in w jurisdiction depended on ig finding made 
and not whether the magistrate was empowered to enter upon 
13 R. v. Governor of Bricton Prison, ez p. Sohiraks [1969] 8 W.L.R. 1018. Lord 
Hvershed suggested that fresh evidence could be ered in habeas corpus 
ee ee as a E 
te have committed. But the case on which he relied, R. v. Governor 
of Holloway Prison, ex p. Siletti (1002) 20 Cox 0.0. 858 does not support this 
proposition. Contrast Kossekechatko v. Att.-Gen. for Trinidad [1982] A.C. 78, 
where the Privy Coan! held that tah evidence could be in uced in habeas 
SS eee neo ee S aT ene T eee 
the extredition does not render the acts alleged a criminal offsnoe 
figleaves ee 
14 as. 8 and 4. See R. v. Board of Control, ex p. Rutty [1956] 2 Q.B. 109. 
15 See the judgments of Lords Reid and Pearce in Ha p. Armah, supra at pp. 842, 
858. 
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no power to quash on a ground closely analogous to error of law on 
the face of the record.’* 

The decision in Coleen was not put upon this footing; the Court 
of Appeal characterised the question to be decided as one of fact not 
law. There is, however, ample authority for the proposition that 
whether there is sufficient evidence for a decision-maker to conclude 
that a statutory standard, even one that a layman would under- 
stand, has been satisfied is a question of law.’’ Thus in Ashbridge ** 
Harman L.J. said that when deciding whether a building was a 
house the Minister ** has to get from his inspector what the primary 
facts are and form an opinion on them. ... If he could not 
properly arrive at that opinion on his inspector’s facts that is law.” 
In other words, the courts act as a long-stop to correct decisions 
that do not comply with a judicially imposed standard of administra- 
tive decision-making. The content of the standard should vary, 
depending on such factors as whether the “ fact ”?” to be found is 
expressed subjectively or objectively, the expertise of the decision- 
maker and the extent to which reasoned different conclusions could 
be reached. 

In the decided cases it has been relevant to determine whether 
judicial review for inadequacy of evidence is based on excess of 
jurisdiction for the purpose of deciding whether fresh evidence can 
be introduced to impugn the origmal determination. For this pur- 
pose it has been characterised as non-jurisdictional,’*® but it does not 
necessarily follow that the courts will hold that the other con- 
sequences of intra-jorisdictional error will also apply. Would the 
courts, for example, hold that a privative clause excluded judicial 
review on this ground? ** Would the court be able to grant a 
declaration that the decision was invalid? ™! In Ashbridge ™ Lord 
Denning explained the court’s characterisation in White and Collins 
v. Minister of Health * of the question of whether land was part of 


16 2 C, Bachs L.J. stated thas the Minister was bound by the principles of 

justico in determining the existence of reasonable necesstry thus 

dete H a power the exercise of which should be controllable by cartiorari. 

lg ee ae e eee also D.P.P. v. Head 

{1050] A.C. 88 (per Lord Denning), Edwards v. Batrstow [1956] A.O. 14, R. 
v. Industrial Injuries Commissionsr, sœ p. A.B.U. (No. 8) [1966] 2 Q.B. 81. 

18 Supra at p. 875. 

19 Bee the habeas corpus cases cited above and Ashbridge Investments, supra, 
where, however, Lord Denning (a p. 874) envi ** exceptional ‘ ciroum- 
stances” in which fresh evidence would be admissible. Of. R. v. Pulham etc. 
Rent Tribunal, ew p. Zorek [1951] 2 K.B. 1, 11 (Devlin J.). 

20 fe Anismimo Ltd. v. Foreign Compensation Commission [1969] ‘1 Al E.R. 

208. The ores judgments whilst attacking Smith v. Hast Hlos R.D.C. 
[1956] A.C. 788 not make it altogether clear whether an error that takes 
a body outside its jurisdiction in the wide sense, could be impugned after the 
expiry of a statutory time-limit. The oe of the jadgmente i is that ıt could, 


but there are stro li , bearing in mind, in 
particular, the gue yout E within whioh declara eclarations are normally available. 
21 Bee Punton v. Minister of Pensions (No. %) [1984] 1 W.L.B. 2%. 
223 Supra at p. 874. 
43 [1980] 2 K.B. 888. 


Srrr. 1971 NOTES OF CASES 565 


a park as being jurisdictional and thus triable de novo on an 
application to quash the order, on the ground that it was at that 
time impossible for the objectors to discover on what materials the 
Minister had based his decision. 

It is at this point that the elusive nature and scope of the 
principles of judicial review appear. For it could well be argued 
that a finding unsupported by the evidence was reviewable on the 
ground that the decision was in excess of jurisdiction in the wide 
sense developed by Lord Reid in Anisminic. Exceeding jurisdiction 
in the wide sense apparently entails all the legal consequences of 
exceeding jurisdiction in the narrow sense. Thus it could be 
argued that in reaching his conclusion in Coleen, the Minister failed 
to take into account such relevant considerations as whether the 
extra land would provide an amenity for the houses to be erected on 
the cleared area or whether it would otherwise be more expensive to 
develop the cleared area. Conversely, it might be argued that the 
Minister took into account irrelevant considerstions by having 
regard to the fact that the local authority hoped to acquire in the 
future more land in the area.** If Lord Denning’s view that the 
Minister had no evidence upon which he could decide is correct, 
then that might involve a violation of the prmciples of natural 
justice. Indeed, such formulae as ‘‘ ignoring the relevant ”’ and 
“ taking into account the irrelevant ” are of sufficient width to 
justify judicial review of any error of law or fact,?* and swallow up 
the more limited ground of review formulated in Coleen. The con- 
ceptual bases of judicial review are not sufficiently refined to make 
it at all easy to predict when the courts will intervene and what the 
consequences of such intervention will be. 

In so far as the decision in Coleen illustrates the courts’ tendency 
to require that administrators provide a rational basis for their 
decision on a matter that does not involve a question of law or 
policy, it suggests another direction ™ in which the courts are 
retreating from the rule that in the absence of an express statutory 
duty, no reasons need be given to support a decision. Thus Buckley 
L.J. said that ‘‘ the Minister has not expressed any particular 
reason for his decision.” * It could perhaps have been argued that 


14 Buckley L.J. at p. 1056 a re that the decision could be quashed on the 
ground het. the Manatee letter of decision appeared to have taken into 
consideration the advantage of aoquiring the corner site to the development of 
an ares ter than the cleared area. Both Lord Denning and Sachs L.J. 
raggerted that is would have born open for the local anthority to show that ii 

d have increased the number of housing units on the corner site. But would 
this have made the acquisition of the site reasonably neccesary for the satis- 
factory development or use of the oleared area? 

15 Bee R. v. Deputy Industrial Injuries Commissioner, ox p. Moore [1005] 1 Q.B. 

456, 488 (per Diplock L.J.). 

Cf. ‘the doubts expressed in Antsminio by Lord Wilberforce at p. 246 as to 

whether such tests as ‘‘ asking the wrong abla ' or ‘ appl the wrong 

teat '’ satisfactorily distinguish jurisdictional from non-jurisdictional error. 

Cf. Padfisld v. Minister of Agriouliure [1068] 1 All H.R. 604. Akehurst (1970) 

88 M.L.R. 154. 8 Supra at p. 1056. 
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the Minister had failed to discharge his statutory duty to give 
reasons for his decision if requested.*® Sachs L.J. took the view that 
whilst the Minister’s reference to the position of the building on the 
corner site might make its acquisition convenient in that it would 
produce a homogeneous, regularly shaped and better looking develop- 
ment area, this was insufficient to satisfy the statutory requirement. 
From these facts it might be thought that a reasoned inference 
could have been drawn either way. For whilst the statutory 
requirement was not phrased so as to depend upon the local 
authority or the Minister’s being satisfled that it had been met, the 
phrases, ‘* reasonably necessary ” *° and “* satisfactory development 
or use ” suggest that Parliament intended that a considerable degree 
of subjective judgment should be exercised by the Minister. The 
court was impressed by the consideration that the inspector, an 
architect, and therefore an ‘* expert,” had visited the site and drawn 
one inference, the Minister who had not and was not an expert drew 
the other.*! In giving more weight to the inspector’s decision, the 
court at least placed itself in ine with the devolution to inspectors 
of decision-making in planning cases. 

Courts frequently explain a decision to review by characterising 
a question as being one of law rather than fact, or fact rather than 
opinion, but each characterisation involves a decision on whether 
the determination under review had an adequate basis of reason to 
support the inference drawn. Reasons support opinion whilst evi- 
dence supports facts but the difference between opinion and fact is 
surely one of degree, depending on the extent to which different 
people could reasonably come to different conclusions in any given 
case. Thus a person’s age would be a question of fact when his birth 
certificate was produced, but a matter of opinion when it was not 
available and other evidence was not conclusive. Some standards 
admit of more fact sttuations in which people may reasonably differ 
in their application than others.*? Whilst a substantial evidence rule 
may not be appropriate when decisions involve the application of 


23 Tribunals and Inquiries Act 1958, s. 12 (1) (b), as a ae ea 
Minister of Houswng and Looal Government [1966] B Al R 

80 Although this provision may defy canons of logio, % clearly means fairly 
necessary and does not import some ertre objective cnterion normally asso- 
ciated with a ‘* reasonable grounds for belief ’’ formula. 

a1 mg statement by Sachs L.J. at p. 1054 that ‘‘ no Minister can personally be 

on all matters of professiona] opinion with which his officers deal 

teal iat le E Dir aca a nee og conferred upon a 
Ministar te necessarily exercised him without the aid of his own 
One would be surprised if this el ee SA and ths courts do 
not normally presume that a statutory power conferred upon a Minister is to 
be exercised a him eee 

323 Thus im Bendles Motors Ltd. Bristol Corporation [1988] 1 W.L.R. 247 the 


court seasoned Hhit-aletier discs Gal's materia] change in the use of land ” 
within the Town and Conn EE E ra estion of faci, not 
law, but intimated thas there been insufficient to support a 


decision this would have raised a question of law. ha mare ‘open textured 4he 
statutory standard the less willing should the courts be to review. 
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wide social and economic considerations,” it is relevant in the appli- 
cation of statutory standards that inherently or on the particular facts 
to a greater or lesser degree involve questions of opinion or judgment. 
The effect of a substantial evidence rule, by requiring that enough 
facts be established to make an inference the reasoned basis of 
which is manifest, is to reduce the importance of the absence of a 
general rule requiring public authorities to give reasons for their 
decisions. Indeed, the defect attacked by the court in Coleen was 
essentially not that there was msufficient evidence to support the 
findings of primary facts, but that the facts found did not justify the 
conclusion drawn from them. 

Finally, Sachs L.J. stated that because the statutory requirement 
raised a question of fact, not policy, the Minister in this case must 
be taken to have rejected the inspector’s finding on the basis of the 
materials that were contained in the report.** It would have in- 
fringed the rules of natural justice for the Minister to have relied 
upon expert evidence drawn from his own Department without 
disclosing it to the objectors for their comment. The court dis- 
tinguished its earlier decision in Lord Luke of Pavenham v. Minister 
of Houstng and Local Government ** on the ground that the require- 
ment that the acquisition was reasonably necessary contained a 
smaller policy element than that found in the context of the planning 
legislation. In Luke, given the statutory powers of the Minister, 
the inspector’s findings supported the inference made: in Coleen 
they did not. Sachs L.J. filled out the procedural requirements of 
a fair hearing by reference to the rules made under the Acquisition 
of Land (Authorisation Procedure) Act 1946,7* even though these 
rules had been expressly extended to Part II of the Housing Act 
1957, but not Part II in which the section under consideration in 
Coleen was contained.’ Sachs L.J. was thus using statutory provi- 
gions in one context as a catalyst for the development of judicially 
formulated standards of procedural fairness in another and, in effect, 
adopting the wider view of Greer L.J. in Errington v. Minister of 


th.** 
ear J. M. Evans. 


33 Thus in Robinson v. Minister of Town and Cowniry Planning [1047] 1 K.B. 
702, the Court of Appeal, in a vary different statutory context great 
whether the Minister wes setisfed that it was requisite in to deal 
satisfactorily with war damage that an area of land should be aderon as a 

whole, raised questions of opinion and policy, not facts to be inferred from 
evidence produced ab the inquiry. 

34 This limitetion also makes i possible to characterise the basis of judicial 
review 18 this case as being for error of lew in the face of the record. 

35 71967] 2 All E.R. 1066. 

38 Compulsory Purchase by Local Authority (Inquiries Procedure) Rules 1963, S.I. 
1962 No. 1424. 

37 Housing Act 1957, Sched. I, . 1 (1). Of. the view by Sachs L.J. 
in Poearlberg v. Varty {1 ) 2 All BB. 552, 509, where reasoning from 
Wiseman v. Borneman [1960] 8 AU E.R. 275 ho said that, ‘if inclusion of 
some specific form of ure does not exclude ths general right of the subject 
to natural justice, the mere omission of the legislature to vide a 

ed form of procedure . . . does not exalude the ee alto from 
right in natural justice to make representations. . 
ae r1986] 1 K.B. 249. F 
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Tae PERMITTED Drives: Lord Dexnine TAKES A TRIP 


ALTHOUGH the recent decision in Launchbury v. Morgans is on its 
way up to the Lords, the Court of Appeal decision * is so interesting 
that it deserves an interim report. 

The Morgans’ Jaguar was registered and insured in the name 
of the wife, although it was the husband who used it more often. 
Mr. Morgans sometimes had “a drink ” after work, and Mrs. 
Morgans had issued him with a standing request that on such 
occasions he should get someone sober to drive him home. One day 
in 1964, Mr. Morgans went for a drmk after work. At the first pub 
he visited he acquired a driver, one Cawfield, and the two of them 
went on to another pub where they offered a lft home to a young 
couple and another man. In fact, Cawfield, who had appeared 
sober at an earlier stage of the evening, started to drive off in 
another direction altogether, and it was in the course of this 
journey that the Jaguar had a head-on collision with a bus, owing to 
his admitted neghgence. He and Mr. Morgans were killed, and the 
other three occupants of the car were injured to a greater or lesser 
degree. They sued Cawfleld and Mr. and Mrs. Morgans. The last 
was added at a later stage of the action, because of the insurance 
position; and though all three were held Hable, it was she alone who 
appealed.* Her appeal was dismissed by a majority of the Court 
of Appeal.’ 

In 1968 it was said * that ‘‘ the relevant law as to the liability of 
an owner of a vehicle for negligence on the part of someone else 
who is driving it has been well settled since Hewitt v. Bonvtn.”’ * 
Such could hardly be said now, not only because the majority seems 
to have relied on a new * analysis based on the orthodox concepts of 
vicarious liability, but because their judgments contain wide dicta 
which could be developed so as to have profound repercussions on 
vicarious liability in particular and (possibly) on tort law in general. 

The majority held that Mrs. Morgans was vicariously liable for 


1 [1971] 1 All E.R. 642. The problem of the car owner's vicarious liability for 
persons other than his servants has been considered in a number of recent 
casce: see Carberry v. Damas [1968] 1 W.L.R. 1108, Ramberren v. Gura- 
charran [1970] 1 All E.R. 749, Vandyke v. Pender [1970] 2 Q.B. 202, 
Nottingham v. Aldridge [1971] 2 All E.R. 751, Klein v. Calwort eae 
Q Al ER. TOL (the last is of interest, but, arguably, cannot stan 
with Launchbury v. Morgans). Bee generally, Atiyah, Vioariows Liability, 
Chap. 18. 
One curious feature of the case ia the fact that is wes not really in Mrs. 
Morgans’ interest to appeal. In her capecity as her husband's administratrix 
she was In any sven le to the to the extent of her husband's 
estate, and for this she could not claim to be indemmified by the insurence 
company. Only if she was personally liable could she claim such an indemnity, 
and ıb is only the insurence company's fingers in her sleeves which bere been 


f this case onward and up. 
3 Lord Denning M.B. end Edmund Davies L.J., Megaw L.J. dissenting. 


4 By Diplock L.J. m Carberry v. Davies (supra) at p. 1108. 
5 i940] 1 K.B. 188. , 
e an old one. on some of the Mester of the Rolls’ views—see in 
colar Parker v. Maller (1996) 42 T.L.R. 408 (0.A.). 
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Cawfleld’s negligent driving even according to the traditional doc- 
trine laid down in Hewitt v. Bonvin * and Ormrod v. Crosville Ser- 
vices.’ Even the majority, however, did not speak with one voice 
on the question of what is required to make a person vicariously 
liable for one who is not his servant. Lord Denning said that an 
owner can escape liability if the car is being driven “ on an occasion 
in which he has no interest and for which he has not given his 
permission.” * This seems to imply that these elements (interest 
and permission) are alternative preconditions of liability, and this 
impression is strengthened by Lord Denning’s refusal to draw dis- 
tinctions between cases where the wife does the family shopping 
and those where she goes to buy things for herself.* In other words, 
either permission or benefit, standing alone may give rise to the 
relationship of principal and agent. With respect, this seems con- 
trary to decisions of the Court of Appeal and the Privy Council. +° 

Edmund Davies L.J. adopted a more cautious approach. For 
him, both these elements must be present. ‘* The difficulty that 
arises is to distinguish between mere permission to use the vehicle 
(which does not per se import liability) and procuring the driving 
services of another for one’s own purposes (which does).”?*? In 
Hewitt v. Bonvin, du Pareq L.J. had required a “ social or 
moral duty ”? on the principal.” But it is now clear that a sub- 
jective interest will be enough, although Edmund Davies L.J. 
also makes it clear that the dictum of du Parcq L.J. survives, so 
that the doctrine has the widest possible spread. 

A short cut is moreover possible in one situation. It is important 
to distinguish between mere permission and a specific request. 
“ He who complies with such a request is the agent of the owner, 
since he who makes the request has an interest in its being com- 
plied with.” ? The element of benefit is therefore imported auto- 
matically in the request situation, and the only question that 
remains to be decided is whether the delegatee was acting in the 
course of that relationship when he committed the tort. 

Superficially it may appear that there is no analogy to the 
“ course of employment ” test in cases not involving master and 
servant. These cases certainly tend to fudge the difference: it is 
however submitted that here too the distinction holds. All the 
course of employment test does is to pose the question: even if it 1s 
shown that the relationship of master and servant exists generally 


7 [1058] 1: W.L.R. 409, 1190; Edmund Davies L.J. was successful counsel for 
the tiff at fire instance. 

$ [1971] 1 All E.R. 642, 646)-647a (emphasis added); sse also at p. 647f: “ the 
owner or hirer is at cammon law responsible for all injury or damage done by 
his permitted driver in the carn at. beg. car.’ 

® Contra Edmund Davies L.J 

10 pe alla v. Bonvin (C.A ) e Ramb arran v. Gurwoharran (P.0.) (supra). 

971] 1 All E.R. at 
40] 1 K.B. at p. Me 

13 > Per Devlin J. m Ormrod v. Crosville Services [1958] 1 W.L.R. 409, 410, 

quoted with approval by Edmund Davies L.J. in [1971] 1 All E.R. at p "850d. 
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between the tortfeasor and the defendant, was the tortfeasor acting 
as a servant at the relevant time? The relevance of such a question 
to the casual delegation situation was implicitly recognised by 
Edmund Davies L.J. who envisaged a situation where “ the 
relationship of principal and agent generally existed ’? but the 
husband was acting outside the scope of that relationship (on a 
‘< frolic ” of his own).’* It should be remembered that the frolic 
doctrme is very cautiously applied in master and servant cases, 

It is convenient at this point to consider the emphatic dissent of 
Megaw L.J. In the first part of his judgment he asgails the policy 
considerations and extensions of doctrine which dominate the 
judgment of the Master of the Rolls, but the latter part contains 
a vehement disagreement with the majority’s application of con- 
ventional tests.’* “ Let the truth be faced. The husband was using 
the car for what is commonly known as a pub-crawl, on his own 
account. . . ."* We have to consider this case on its particular 
facts which are not those of a normal journey to and from work” 1" 
It is clear from this that the learned Lord Justice could conceive 
of a situation not radically different from the one that arose here 
where Mrs. Morgans would have been a principal in respect of 
Cawfield. But it is respectfully submitted that he failed to take 
account of the distinction between the question of the existence of 
a relationship generally and the question of its extent, the answer to 
the latter depending on the frolic doctrine. The doctrine was not 
even argued by counsel however, for he conceded that if the 
relationship could be established, then in this case an argument that 
Cawfield was acting outside the scope of the relationship could not 
-be sustained, a proposition with which Edmund Davies L.J. 
expressly agreed.** Admittedly, there must be a considerable 
overlap of the two questions in cases where the question of the 
existence of the relationship cannot be categorised as easily as in 
the master-servant situation, but one is not thereby absolved from 
considering the two matters separately. 

Megaw L.J. also criticised the majority’s view on the ground 
that there was no reason to suppose that when Mr. Morgans asked 
Cawfleld to drive, he had his wife’s request in mind, or that he 
made the request known to him. He added that even if he had, 
it would have been immaterial, for to obtain a chauffeur when he 
was too drunk to drive was merely his ‘‘ ordinary duty as a 


14 [1971] 1 Al) E.R. at p. 649d. 

18 In Klein vy, Oalaori (supra, note 1) there was a specific request which, even 
on Megaw L.J.’s analysis, mhould have given rise to vicarious hability. The 
only possible distinction is that stated by Lyell J. in thet case, namely that 
the original] possession of the car wes Sr pal ge aaa ig gee later acts done 
to remed ig unpermitted taking could 6 rise vicarious lishilrty 
Groh! tf Gn aeoor wanes “with tha owner's dicedicns, 

16 [1071] 1 All E.B. at p. 655g. 

17 Ibid. at p. 656a. 

18 Ibid, at p. Hc. 
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citizen.” 1* With all respect, this latter objection seems miscon- 
ceived. His ordinary duty as a citizen was to avoid driving home 
when drunk, even if this meant going home by bus or on foot: he 
was not bound to get another to drive him home. But the first 
objection seems a strong one. If Cawfield did not know of the 
wife’s request, it is hard to see why she should be any more hable 
for his negligence than for that of the busdriver who drove Mr. 
Morgans home (supposing that to be her request), irrespective of 
the state of Mr. Morgans’ mind. It is suggested that the best way to 
explain the majority on this point is to say that it assumed such 
knowledge on Cawfield’s part.*® 

However, the majority decision could be reached in other ways. 
It could, for instance, be said that Mrs. Morgans was vicariously 
Hable for the husband’s breach of a non-delegable duty that the 
car be driven carefully.21 They did not choose this route. They 
emphasised often, though apologetically, that the case was really 
about insurance.7? Counsel was ‘‘ reluctant’ to tell the court 
about this vital aspect of the case, but the majority were interested 
and were prepared to speculate, an interest and a speculation from 
which Megaw L.J. vigorously dissociated himself.” 

How then can the legal result be made to conform to the 
realities of the situation? Clearly the fact that the car owner was 
insured will not do on its own. It cannot be right to decide the 
extent of liability by reference to the liability of the insurers, if the 
latter is itself determined by the former. Two lines of argument 
were advanced by the majority. 

The first was the argument that it was immaterial whether it 
was the wife or the husband who was the legal owner of the car. 
‘ In this particular case, the car was owned by the wife, but it 
might equally have been owned by the husband.” * The Master 


19 Ibid. ab p. 656d—o. It may be that Megaw L.J.'s—slightly ambiguous— 
objection was directed Ee ERE at the husband's state of mind rather than 
including Cawfleld's knowledge. 

2° This would certainly seem to be the view of Edmund Davies L.J., for he sa 
that “ Mr. Oewfteld should be treated as if he bed driven the car et the 
request of the wifo . . . even though thet request was made indirectly and 
through the instrumentality of the husband '': tbid. at p- 652d—e. 

21 See Trust Co. v. de Silva [1956] 1 W.L.R. 876 (P.0.), in some ways a 
similar fact situstion—oriticised by Atiyah, Vicarious Licbility, p. 148, but 
ect Actaris of the misconception that this was a sort of vicarious 

ility of ihe second degree, end that the fact that the judgment was short 
in some way diminishes its « ity. That doctrine eliminates the difficulty 
of the husband's relation to Ca , and the relation of both of them to 
ais lar It may akso be easier to establish the sgency of the husband 
than of Cawfield in this situation. 

21 Per Lord Denning M.R. [1971] 1 Alb B.B. at pp. 6450, 648c-d. Hdmund 
Davies L.-J. blatantly incorporates the insurance position into the reasons 
for his —see particularly at p. 65lco-g. 

33 Ibid. at p. : 

4 Lord aires Seay p. 647g. He also remarked that the husband may well 

to the payment for ie car—of. Pettiti v. Pettitt [1970] A.O. 
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of the Rolls gives a lengthy analysis of the way in which a family 
car is used, and is unwilling to concede that that there is any 
difference between cases where the wife does the family shopping 
and those where she goes off for a coffee morning. ‘ No sensible 
distinction can be drawn between any of these occasions unless 
one wants to create utter confusion.” ** It might be argued that on 
this basis the husband will be vicariously liable for his wife’s negli- 
gent driving of the family car on her way to an assignation with 
a lover. But it is submitted that this would be outside the general 
scope of the relationship, in the way permitted activities (going to 
the hairdressers, coffee mornings, etc.) would not. 

But Edmund Davies L.J., although impressed by the fortuitous 
nature of the incidence of legal ownership,” felt unable to accept 
the doctrine of the “‘ family car.”? ‘* The mere fact of the marital 
Hink cannot of itself suffice to create the situation of principal and 
agent in relation to the user of a car owned by one of the spouses.” 2” 
Megaw L.J. was even more emphatic, He issued a sort of double 
dissent from the notion of the family car at the beginning of his 
judgment and, returning to the matter later in a trenchant passage, 
he said that neither law, policy nor the authorities required such a 
result, and that the matter was one for Parliament.** There is 
therefore a majority in the Court of Appeal against a general 
doctrine of the family car, and it certainly appears that there 
are decisions of the Court of Appeal ™ and the Privy Council *° 
which are against such a view, at least in the case of members of 
the family other than spouses. It is submitted that any distinction 
between members of the family would be quite arbitrary, and that 
Lord Denning’s approach is inconsistent with the authorities men- 
tioned. It is true that he confines his discussion to the position as 
between spouses, but once one ignores whether the driving was for a 
“ family purpose ” or not, as Lord Denning insists that one must, 
tt is hard to see why sons, daughters and other members of the 
family unit should not be the agents of the car owner. 

Even if Lord Denning’s views are inconsistent with authority, 
it 1s open to the House of Lords to adopt this realistic approach. It 
is respectfully submitted that Megaw L.J. is concerned too much 
about the random incidence of lability under this doctrine, and 
ignores the much more random suffering consequent on the negligent 
driving of others. Motor insurance is far commoner than personal 
injury insurance. Moreover the doctrine of the ‘‘ family auto- 
mobile ”? is well developed in about half the states in the U.S.A. 


25 [1971] 1 All B.R. at p. 648b. 

236 At p. 649h he the wife as saying: "it was registered in my name, 
but quite honestly I never thought of % es my car—it was our oar." 

17 Ibid. at p. 6800 also at 650 6. 

38 Tbid. at p. d-t. 33 Hewitt v. Bonom (supra) (on). 

3@ Rambarran v. Gurucharran (supra) rme this caso wes olearly for the 
benefit of the family as the father, the owner, could not drive, and the cer 
was driven with his permission by the three of his seven sons who could. 


Serr. 1971 NOTES OF CASES 578 


without apparently causing any great difñculty.?! The case for 
such a doctrine in this country is much stronger as compulsory 
liability insurance is of much narrower scope in the United States. 
In this country it is well enough established to be a useful jumping- 
off point, and has indeed been extended.** It is submitted that 
the House of Lords would do the community a service if it imported 
this doctrine. It would have the positive merit of letting the 
question of liability be answered by reference to social facts rather 
than, as in these cases, by reference to the intricacies of a branch of 
the law whose co-ordination with the realities of the situation is by 
no means great.” 

An even bolder course of action might be taken by an icono- 
clastic House of Lords. It is true that the conventional (duty- 
breach-damage) analysis of the tort of negligence has only recently 
been restated and applied by that court.** But the majority of the 
Court of Appeal in Launchbury seemed prepared to contemplate the 
introduction of a doctrine wholly new to English law, though it may 
be that they would confine its scope to motor-vehicles. After a 
lengthy exposition of the policy bases of the doctrine of vicarious 
liability ° and the dangerous nature of motor-cars, Lord Denning 
said that the former’s purpose is ‘* to put the responsibility on to 
the person who ought in justice to bear it. He is the one who puts 
[the car] on the road where it is capable of doing damage. He is 
the one who is or ought to be insured in respect of it.” ** This is of 
course risk theory. It is implicit in the wide view which the Master 
of the Rolls takes of the easentials of vicarious liability; but on this 
aspect of the case he is not alone. Edmund Davies L.J. said ’’: 
“ I confess myself capable of contemplating with some equanimity 
the placing of car owners in a position of special responsibility for 
the negligence of others who drive ther vehicles with their permis- 
sion.’ All this amounts to a new departure, but in view of the 


31 See Prosser: Torts (8rd ed.), SENEI James: (1048) 67 Yale L.J. 565—for 
an extreme case, ase Cohen V hiteman, 49 8.B. (2d) 184 (1047). 

34 Ses balow. 

33 It may be that Lord Denning’s attempt to create a doctrine of family assets 
resages ill for the doctrine of the family car in the House of Lords—aee 
Pettitt vy. Pettitt [1970] A.O. TTT. 

34 Home Office v. Dorset Yacht Oo. [1970] 2 All E.B. 204. 

a5 F1971] 1 All B.R. 649, 645h-646b. Lord Denning seems now to favour the 

servant's tort’? view—c/f. his attitude in Broom v. Morgan [1958] 1 Q.B. 
507. We should at least Pr ety = is isolation of the 


a oe Got a ee bs ao liable.’ 
However, fees e plese oe Geeta clear, squeals 
Usage is ahdhered to. 

3¢ [1971] 1 All E.R. at p. 647g, seo also note 8, supra. 


37 Ibid. at p. 651g. 
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criticisms that may be levelled at the other grounds on which the 
majority rested their decision, this may be the correct way to explain 
the case. 

This approach caused Megaw L.J. some concern. He was not 
impressed by the argument that “ social need, as [counsel] put it ” 
required such a doctrine, and was disturbed by the consideration 
that morally innocent persons might be held liable.** With all 
respect, it is surely the case that negligence liability does not in 
general give rise to the moral censure of the community. The point 
was answered by Edmund Davies L.J.: ‘‘ to hold the wife. . 
liable . . . would import no moral condemnation of her.” ° The 
position at which the majority is aiming is similar to that which 
obtains in a number of American states as a result of statutory law 
reform, and which was introduced by the Florida courts, as long ago 
as 1920, without benefit of legislative assistance.‘* It is perhaps 
questionable whether it was open to the Court of Appeal to take 
this hne,** but it is submitted that the House of Lords should take 
this opportunity to place this part of the law on a modern footing. 
It would not be necessary for such a decision to import risk theory 
into English tort law (as opposed to practice) generally, as this is a 
nicely encapsulated area of the law to which any such ruling could, 
if desired, be confined. It is true that such a decision could cause 
hardship in the Launchbury situation if the car-owning spouse is 
not covered for passenger liability (clearly this one was). But even 
this objection will be removed as s. 1 (1) of the Motor Vehicles 
(Passenger Insurance) Act 1971 will make passenger cover compul- 
sory as soon as it becomes operative on December lst, 1972. It 
might be argued that insurance companies would respond to such a 
decision by deleting ‘‘ permitted driver” clauses from their con- 
tracts, and attempt thus to strangle the new doctrine at birth. It 
is to be hoped that they would confine themselves to the minimal 
increase in premium needed to offset the incidence of this new liability 
(for this situation is not particularly common). Alternatively, 
even if the insurance companies did excise such clauses, it may 
still have beneficial effects, as it is arguable that cars would no 
longer be lent to those whose names were not on the policy, as this 
would be a crime,“ 

M. N. Howard. 


38 Ibid. at p. 658}. 

3° Ibid. at p. 651}—nor, it might be added, financia! loss. s 

10 Beo Southern Cotton ON Co. v. Anderson (1920) 16 A.L.R. %5; see also 
(1958) U.Fla.L.Rev. 881. The French system is somewhat similar—indeed 
it goes further: in some circumstances an owner mey be liable for damage 
done by his car even after it has been stolen. 

41 Hdmund Davies L.J. wee indeed rathar heakent about placing his judgment 
squarely on this basis. 

43 After December Ist, 1972, to let an uninsured driver have the car may gi 
rise to an action for breach of statutory duty—see Monk v. Warbey BA 1 
K.B. 75—quaere whether the husband would have been the wife's agent for 
this purpose on the facts of Lasnohbary. 
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COLLECTIVE LOCKOUTS SUBJECT TO THE RESTRICTIVE 
TRADE Practices LEGISLATION 


AGREEMENTS or arrangements under which two or more persons 
accept restrictions ‘‘ in respect of ... the quantities or descrip- 
tions of goods to be produced, supplied or acquired ” are subject to 
registration under the Restrictive Trade Practices Act 1956 ' unless 
the restrictions are of the kinds listed in section 7, or the agreement 
can be brought within one of the subsections of section 8. Where a 
trade union is organising strikes against one producer after another, 
the producers may wish to resist collectively by ceasing to produce 
while a strike is in progress. The knowledge that they will not com- 
pete for his customers relieves the pressure on the producer currently 
affected. In Re the Agreement between Scottish Daly Newspaper 
Society and its Members 7 the Restrictive Practices Court (Scotland) 
held that under such an agreement restrictions were accepted by the 
members of the Society in respect of the quantities or descriptions 
of goods to be produced. The decision is clearly correct in the light 
of the earlier precedents, which decided that an agreement to supply 
nothing for a short period involved a restriction in respect of the 
quantities or descriptions of goods to be supplied.’ 

Could a collective lockout be arranged so as to avoid the require- 
ment of registration if it were framed in terms that the employers 
would not employ anyone, or would not give their employees any 
work, or any particular work? It is widely thought that this is so, 
but it might be argued that this amounts to an ‘‘ arrangement ”’ to 
restrict production. Clearly the restriction of production during the 
strike is the objective of the agreement, and the Court of Appeal 
has held * that the mutual arousing of expectations relating to the 
matters listed m section 6 (1) amounts to a registrable arrange- 
ment. In so organising a lockout the parties must arouse mutual 
expectations that production of some goods will be restricted, in 
such a way that they would be “‘ ungentlemanly ”’ if they dis 
appointed the expectations. 

In the case cited in note 2 above, the journalists employed by 
Outram, the publisher of the Glasgow Herald, where on unofficial 
strike for higher pay, and had prevented publication for two days. 
To strengthen Outram’s position, the members of the Society agreed 
that they would not publish any morning papers until it was poasible 
to publish the Glasgow Herald. Consequently the Herald would not 
lose circulation and advertising revenue to its competitors. No 
morning papers were published next day in Scotland, but Outram 
then settled the strike, so only one day’s publication was lost. 


1 Under as. 6 (1) (0) and 10. 

2 The opinion of the court wes delivered on Jan. 29, 1971. 

3 In Re en Agreement relating to Tenders for Hleotrical Installations at ths 
Exeter Hospital [1871] 1 H.R. 847; kie [1071] J.B.L. 80, and the 
cases cited in that case. 

4 British Basio Slag Ltd. v. er of Restrictive Tradsng Agreements (1988) 
L.R. 4 R.P. 116, 146 and 154-15 
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The Registrar alleged that this agreement was registrable as a 
variation of an agreement registered earlier and as particulars had 
not been furnished to him in due time, he applied under section 7 (8) 
of the Restrictive Trade Practices Act 1968 for an order restraining 
the parties from making any other agreement to which Part I of 
the 1956 Act apples without notifying him in due time, i.e. before 
it comes into effect.’ 

The Court’s decision that the restriction could not be disregarded 
by virtue of section 7 (4) will give rise to concern. The subsection 
provides: 


‘“ In determining whether an agreement is an agreement to 
which this Part of this Act applies, no account shall be taken 
of any restriction which affects or otherwise relates to the 
workmen to be employed or not employed by any person, or as 
to the remuneration, condrtions of employment, hours of 
work or working conditions of such workmen, and for the 
purposes of this subsection ‘“ workmen ” has the same meaning 
as in the Industrial Courts Act.” * 


The words “‘ affects or otherwise relates to’ are very broad, 
but the court shrewdly pointed out that if indirect effects were 
relevant, almost any restriction could be brought within the first 
limb of the provision. Any agreement to restrict production is 
likely to lead to fewer workmen being employed. One might add, 
so would an agreement that keeps up prices, and furthermore 
that collective discrimination might either increase or decrease 
turnover, but would almost certainly affect the number of employees 
required. ‘The court therefore decided to disregard only those 
restrictions which directly ‘‘ affect or otherwise relate to the work- 
men employed or to be employed by any person.” 

It was argued for the publishers that the restriction affected or 


3 Such an order would be a serious matter since if a salesman discusses prices 
well “a competitor cron w drink and aoa Cea would be con: 
tampt to give effect to them without informing the Registrar first. Such con- 
duot is not easily prevented by adequate supervision within a company, and 
the responsible manager risks imprisonment for contempt. Having lished 
that the agreement was ble, however, the Registrar announced that 
he would not proceed with application under s. 7 (8), but would instead 
refer the agreement to the Restrictive Practices Court. If he succeeds there 
in establishing that an M is contrary to the public interest, any order 
or und will be ted to making agreements ‘‘to the like affect ” 
under s. 20 (8); whereas if the agreement consists in the recommendation of a 
trade association, it will be Hmited under ss. 20 (4) and 6 (T) to recommen- 
dations as to the action to be taken by members in respect of tha same class 
of goods (probably Scottish Daily pec#) in respect of the same 
mætter (the quantities or kinds to be produced, supplied or aoquired): Re 
the Agreement between the Members of the National Foderation of Retail 
Newsagents Booksellers and Stationers (No. 8) [1971] 1 W.L.R. 408; [1971] 2 
All E.R. 518 [1971] J.B.L. 155. On the m of ‘to the like effeat ” see 
[1971] J.B.L. 81-88 rs the Hloh have gi therein. On the difionlties faced 
vee ma ent of firms w ave given undertakings to the court see 
Gunningham, (1970) 88 1.Q-R. 
a definition includes all employees, ee a town clerk, so clearly covers 
journalists unless they are independent contractors. 
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otherwise related to the workmen to be employed by Outram, but 
the court pointed out that: 


“ The submission ignores the words ‘ to be employed or not 
employed by any person.’ It seems to us to be quite clear that 
before a restriction can be disregarded under the first part 
of the said section 7 (4), that restriction must be directly 
related to the persons who are to be employed. An example 
of this would be a restriction which provides that the parties 
to the agreement will only employ persons with a stated 
qualfication.’’ 


It is submitted that this passage can be interpreted in two ways: 
the court may have been saying that the restriction did not 
dtrectly affect or relate to Outram’s workers, but to those employed 
by the other newspaper proprietors; or it may have been stressing 
the words “‘ to be employed or not employed ”; i.e. it may have 
been saying that the first limb relates only to restrictions that 
affect or relate to the persons who may be employed im the future 
and not to the terms under which existing workmen are to be 
employed. Whichever view is correct, the exemption can rarely 
be used to enable employers to resist strikes collectively when the 
workers are picking off one firm at a time. The restrictions accepted 
will usually relate to the existing employees of those whose workers 
are not yet on strike. Only an agreement to dismiss them would 
relate to those ‘f to be employed.” 

The court went on to hold that the second Hmb of the sub- 
section: “‘ [a restriction] as to the remuneration, conditions of 
employment, hours of work or working conditions of such work- 
men ’’ could not be applied to the agreement without doing 
violence to the language, since to be disregarded, the restriction 
must relate directly to the remuneration of such workmen, ie. of 
those employed or to be employed. The restrictions accepted in a 
collective boycott will seldom relate to the workmen to be employed 
by the person against whom a strike is in progress, but to the 
workmen employed by his competitors. A restriction as to the 
remuneration of the workmen to be employed by each party to 
the agreement may be disregarded, but not one having an indirect 
effect on their pay by making it less expensive for a competitor to 
resist a wage claim. 

‘Apart from agreements about methods of dealing with redun- 
dancy, the subsection can seldom apply to collective action by 
employers to resist collective action by workers. If the Government 
wants to encourage employers to resist inflationary wage demands, 
should it amend the Act either during the progress of the Industrial 
Relations Bill, or in a Restrictive Practices Bill, if one is produced 
as a result of the review of the legislation announced by Mr. Davies 
last December?’ If so, what form should the amendment take? 


T H.C. Deb. Vol. 808, col. 1578 (December 17, 1970). 
VoL. 34 s 20 
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Should it exempt agreements under which restrictions are accepted 
of the kinds listed in section 6 (1) (c) and (d)—agreements to 
restrict production—when the agreement was made for the purpose 
of resisting a strike that has already commenced against a com- 
petitor? Can one define competitor? Should the courts be required 
to ascertain purposer® It should be fairly easy in the context of 
an actual strike. Should it cover strikes suffered by suppliers or 
customers? Should it cover industrial action short of a strike, such 
as a “f work to rule’’? This would be far more difficult to apply. 
Once the legislation concerning restrictive agreements is drafted 
tightly, so as to be enforced in a court of law, tt becomes very 
difficult to frame an exception based partly on purpose. Unless 
an exemption can be drafted in such terms that one can tell 
clearly whether it apples in a specific instance, will anyone be 
prepared to organise a lockout? The alternative approach of 
enabling a Minister to grant an exemption if he believes that a 
lockout is being organised to resist industrial action would leave 
the Minister holding a very hot potato politically, and it is doubtful 
whether decisions could be taken fast enough. In view of these 
difficulties, is it worth amending the legislation to permit a 
practice which is seldom adopted outside the printing industry? 
The Scottish Journalists’ case should be made known not only to 
personnel managers, but also to employers’ trade associations who 
are more likely to organise collective lockouts. It is doubtful 
whether the 1956 Act can be avoided by drafting the restriction in 
terms of limitations on the work to be grven to employees rather 
than of limitations on production or supply. Organisers should play 
safe and inform the Registrar, while arguing that the agreement is 
not subject to registration, in the hope that he will exercise his dis- 
cretion under section 9 (1) of the 1968 Act and refrain from referring 
it to the court when its effect is exhausted.” It will also ensure that 
any undertaking is in more limited terms.” It is unfortunate that 
Scottish restrictive practices cases are reported so slowly. Judgment 
in the last one, Re Scottish Master Monumental Sculptors’ Asso- 
ciation’s Agreement was delivered on July 26, 1965, and reported in 
July 1966 in the specialist law reports. Neither the Weekly Law 
Reports nor the All England Reports reported it. The Scottish 
Journalists case was not reported even in The Times, so few 
business advisers can be aware of it. English cases are reported 
rather more promptly, but the Electrical Installations case cited 


8 Contrest the situation in Schweppes v. The Re (1064) L.R. 5 B.P. 108, 
194 where it wee argued that ‘‘ any re (Sierra the supply of goods ' within 
s. 8 (8) meant an agreement of which the object or end which the parties 
hed in mind to achieve by the agreement was the supply of goods by one to 
the other, and not some other object or aim such es the tative allotment 
of markets between them. i L.J. commented that ‘‘‘ "is a 
verbal chameleon, but takes its colour from its context, and is a which it 
would be well for lawyers to avoid.” 

9 Bee note 5 above. 
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in note 8 above, and decided on July 81 was published by the Weekly 
Law Reports on October 28, and the All England Reports only on 
February 2. The National Federation of Retail Newsagents case 
cited in note 5, and decided on December 16, was reported in the 
Weekly Law Reports on March 26, and in the All England Reports 
on June 1, although an appeal to the House of Lords has been 
announced. The important judgment delivered on February 16 in 
The Registrar v. Schweppes and others was still available only in 
The Times by June 8. 
VALENTINE Koran. 


Non-JupiciaL Drvorces 


THe vexed problem of non-judicial divorces has at last come to a 
head in the case of Qureshi v. Qureshi.1 The basic facts of the case 
were quite simple. The parties were both Moslems and were 
married in an English register office. After the marriage they went 
through a Moslem ceremony and the husband agreed to pay the 
wife the sum of 9,000 rupees (£788) on the dissolution of the marriage 
by death or divorce (deferred dower or “ sadaqa ”’). Unfortunately 
the marriage was not happy and after a few months the couple 
separated. The wife then obtained a separation and maintenance 
order from the local magistrates’ court. Shortly afterwards the 
husband wrote the wife a letter in which he declared three times 
that he divorced her. This is a “‘ talaq ’’ divorce which is effective 
under Islamic law to dissolve a marriage. The husband was 
domiciled in Pakistan and there Islamic matrimonial law applies 
to all Moslems, subject to certain procedural modifications designed 
to give some protection to wives. The husband complied with thess 
requirements by attending an arbitration council before an official 
of the Pakistani High Commission in London and the divorce they 
became absolute under Pakistani law.’ The wife’s reply was ta 
petition the High Court for a declaration that the marriage was 
still subsisting.* 

The difficulty confronting the court was that there was an 
apparent conflict of precedents. It is of course a basic principle of 
conflict of laws that the law of the domicile is prima facie the law 
governing status and a divorce which is valid under the law of the 
domicile is normally recognised in England. Since the parties were 
domiciled.in Pakistan and the divorce was valid under Pakistani law 


1 per 1 All E.R. 825 (P.D.A., Sir Jocelyn Simon P.) 

a 6 court considered that this was the preferable view; the alternative was 
that the provisions regarding the arbi n council were inapplicable outside 
Pakistan. In this case the divorce would have been effective immediately it 
was pronounced. 

3 The court took jurisdiction on the und of residence of both parties: it 
held that Garthwattes v. Garthwaite [1064] P. 856 does not limit the jurisdiction 
of the court to the case where the petitioner is domiciled in England. It was 
common ground that the marrage was monogamous. 


VoL. 34 20* 
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this principle required the court to recognise that the marriage was 
dissolved. However, in R. v. Hammersmith Superintendent Regis- 
trar of Marriages, ew p. Mir-Anwaruddin,‘ the Court of Appeal held, 
on facts which were in all essentials the same as those in the present 
case, that the divorce would not be recognised. If this decision had 
stood alone it is difficult to see how the court could have failed 
to follow it but its authority has been eroded over the half-century 
since it was pronounced by a number of decisions in which non- 
judicial divorces have been recognised. 

The first was the decision of the Privy Council in Sasson v. 
Sasson.” In this case a declaration was granted that a non-judicial 
Jewish divorce before the Grand Rabbi in Alexandria was effective 
to dissolve the marriage of two Jews domiciled in Egypt. This case 
is not really in point, however, because the appeal was from the 
British court in Alexandria which operated under an Order which 
provided that non-Christians were governed by the law of ther 
religion in matrimonial matters. The next case was Har Vv. 
Har-Sheft (No. 8)* in which Pearce J. ignored the Hammersmith 
case and recognised a Jewish divorce on the strength of Sasson and 
Dicey’s Conflict of Laws.” The divorce in this case was pronounced 
in England and was recognised in Israel which was the domicile of 
the parties. The marriage had not, however, been celebrated in 
England. The last case was Russ v. Russ * in which the marriage 
was celebrated in England but was followed by a Moslem ceremony 
in Egypt. The divorce took place in Egypt and, though it was by 
talaq, it was pronounced in court and recorded in the official court 
records. The Court of Appeal held that the drvorce was valid. 
The Hammersmith case was distinguished on various grounds in- 
cluding the fact that the talaq took place in England and that there 
were no judicial proceedings.” In addition to these cases there were 
a number of unreported decisions which recognised non-judicial 
divorces in various circumstances. 

The only reasonable grounds on which the Hammersmith case 
could be distinguished from the later cases were: (1) that the talaq 
was not pronounced before a court; (2) that the marriage took place 
in England; and (8) that the talaq took place m England. Unfor- 
tunately each one of these facts was present in one or other of the 
later cases, although Quresht was the only one m which they were all 
present: in Har-Shefi (No. 2) the divorce was not before a court *° 


4 [1917] 1 KB. 6%. 
5 [1994] A.C. 1007. 


+ [1958] P. 220. 
6th ed., p. IL 


[1964] P. 815. 

The case of Maher v. Maher [1051] P. H2 was disapproved. In this case 
the facts wore almost identical to those in Russ but the oourt refused to recog- 
nise the divorce on the sutbority of the Hammersmsth case. 

1¢ The bill of divorcement was recsived by the wife at the Beth Din, London: 
but this has no ofiasi standing as a court in England. 


oon, 
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and it was pronounced in England; in Russ the marriage was 
celebrated in England.*? In these circumstances the court should, 
from the point of view of the strict doctrine of precedent, have 
distinguished Russ on grounds (1) and (8), held HarShefi (No. 2) to 
have been wrongly decided because it conflicted with Hammersmith, 
and itself followed Hammersmith in holding the divorce invalid. It 
could, however, be argued that it was also open to the court to hold 
that Hammersmith and Russ were irreconcilable, in which case 
Hammersmith would not be binding. The latter alternative was 
in effect the course taken by the court. Sir Jocelyn Simon (as he 
then was) stated that in so far as the Hammersmith case laid down 
a general rule that non-judicial divorces were invalid, it conflicted 
with other Court of Appeal decisions * and was not to be followed, 
yet he made no attempt to suggest any way in which it might be 
limited. The three facts given above were expressly stated not to 
be material. The court was consequently able to make a declara- 
tion that the divorce was valid and that the parties were no longer 
married.'* If this case is good law the result is that the Hammer- 
smith case is no longer authoritative and the rule now is that non- 
judicial divarces will normally be recognised in England if they are 
valid under the law of the domicile. 

Shortly after the case was decided, Sir Jocelyn Simon became 
Lord Simon of Glaisdale and in his maiden speech in the House of 
Lords moved a new clause to the Recognition of Divorces and Legal 
Separations Bill to provide that non-judicial divorces pronounced in 
the British Isles would not be recognised. The clause was withdrawn 
after a very interesting debate and it appears that the whole 
question will now be considered by the Law Commission.” 

The arguments in favour of recognising a non-judicial divorce in 
the circumstances of Qureshi are first, that this upholds the mterests 
of the husband (as the English courts would not have jurisdiction if 
he petitioned for a divorce, he would normally be unable to obtain 
a divorce except by talaq) '*; secondly, the claim of the country of 
domicile to apply its law and policy to its own domiciliaries is 
recognised; thirdly, international uniformity of status is promoted. 


11 The second ceremony m E can hardly have affected the matter. It was 
common in ki that the Moslem ceremony had no warn significance, 

12 This d involve extending Young v. Bristol Aeroplanes Co. [1044] K.B. 718 

-so as to aHow a court of firet instance to decide (1) when two Cours of Appeal 
decisions conflict and (2) which one is to be followed. 

13 Sasson V. Sasson (supra) and Har-Sheft v. Har-Sheft (No. I) [1058] P. 161 
(0.A.) were also cited by the court but neither was really in point. There were, 
however, dicta by Lord Denning in Har-Sheft (No. I) lat p. 171) to the affeci 
that the placo where the divorce took place was not materiel. 

14 He also made a declaration that the wife was entitled to the deferred dower. 

18 H.L. Deb., Vol. 818, cols. 219-916 (March 11, 1971). Lord Simon said thet 
he wes moving the olaues aś the request of the Lord Chancellor in order to 
provide @ for the discussion of the question. He himself was not sure 
that it was best solution to th parce 

16 If the petition is brought by the wife the court will have jurisdiction if she 
complies with the provisions of e. 40 (1) (a) or (b) of the Matrimonial Causes 
Act 1985, provided (as the law now stands) that the marriage is monogamous. 
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There are two main ™ objections to recognition: the fact that non- 
judicial divorces can be pronounced with a mmimum of publicity 
and without necessarily being officially recorded conflicts with the Eng- 
hsh policy that there should be certainty and publicity when changes 
of status are made; secondly, a non-judicial divorce may deprive 
the wife of maintenance. This was not the case in Quresht because 
the deferred dower became payable to the wife and also because she 
had already obtained a maintenance order from the magistrates’ 
court before the divorce.** But an agreement to pay deferred dower 
may not always be made and if a maintenance order is not made 
before the divorce the wife will be without support, since a main- 
tenance order cannot be made after the divorce.’* These matters 
are of legitimate concern to English law even if the parties are not 
domiciled in England.*® One solution would be to provide by 
statute that a non-judicial divorce will not dissolve the marriage if 
it is pronounced in Britain but that the fact that it is recognised in 
the country of domicile will give the High Court jurisdiction to hear 
a petition by either party for divorce. The divorce would be 
granted (with ancillary remedies) unless the court considered that 
it would not be in the interest of justice to do so. An alternative 
solution would be to recognise the divorce but give the English 
courts the power to award maintenance after it has been 
pronounced.*? 
T. C. HARTLEY. 


THe Mranine oF ‘f Possession ’” In Deuas OFFENCES 


In R. v. Marriott,’ forensic analysis revealed 0-08 grains of cannabis 
resin adhering to the tip of the blade of the defendant’s penknife. 


17 The fact thet talag is unilateral and is open only to the husband might be 
pe ee ee but the grownds (or lack thereof) on which a 
f divorce is granted do not normally affect its recognition; moreover, “ 
Bir Jocelyn Simon himself pointed out (p. 844), Hnghsh law BIR ai 
certain ciroumstances ‘* the repudiation of an innocent spouse.’ Id also 
be pointed out that m some systems of lew which recognise nom judicial divorces 
the consent of the other party is necessary, Finally it should be remembered 
that if the wife wants a divorce she will usually be able to petition the 
English court (ses note 16, above). 

18 An order obtained before the divorces is not automatically ¢erminated: Wood v. 
Wood [1957] P. 254. The court ın Qureshi held that the jurisdiction of the 
justices was not affected by the telaq as regarde either variation of maintenance 
or enforcement of arrears. The payment of the deferred dower would, of course, 
be taken into account in deciding the amount of maintenance. 

19 Bee Turcsak v. Turosak [1960] 8 W.L.R. 1046. 

20 The Enghsh policy of certainty of status is legitimately Sans because the 
subsistence of the marriage could effect many matters in this country, such 
as income tax and social security benefits; the question of maintenance ıs 

ually a matter of concern to lish law since the Supplementary Benefits 
oa e will have to support the wife if she is deatitate: 

See ee ee eee es 
H.L.Deb. ibid., col, 226. 

1 [1971] 1 All H.R. 505 (0.A.). 
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He was convicted of unlawful possession of cannabis resin,” following 
a direction that, if he were knowingly in possession of the penknife, 
he was automatically in posession of the cannabis, even if unaware 
that there was foreign matter of any kind on the knife. He 
successfully appealed, on the ground that the prosecution had to 
prove that he had reason to know, at least, that there was something 
foreign on the knife. 

That the Court of Appeal rejected the trial judge’s direction is 
not noteworthy in itself; what is of interest ig its purported 
formulation of the relevant principle of R. v. Warner * in so doing: 

. for the purposes of this sae appeal, the result of 
R. v. Warner may, broadly and we hope with 
accuracy, be stated m this way: pepe & man is in possession, for 
example, of a box and he knows there are articles of some sort 
inside it and it turns out that the contents comprise, for 
example, cannabis resin, it does not lie m his mouth to say: 
‘I did not know the contents included resm.’ On the oan 
on those facts he must be regarded as in possession of it. 


Similarly, in considering whether knowledge of the existence of 
“ some foreign matter ’’ * on the blade could ground liability, the 
court, rather more cautiously, observed: ‘* Perhaps the law does go 
as far as that.” * It is submitted that, in Warner, Lord Reid, Lord 
Wilberforce and Lord Pearce did not “‘ go as far as that,” whereas 
Lords Morris and Guest went further. 

Lord Reid (dissenting on the issue of strict habihty) maintained 
that “©... if mens rea bas not been excluded, what would be 
required would be the knowledge of the accused that he had 
prohibited drugs in his possession.” Even if the offence were 
absolute, he continued, it would still be necessary to prove that the 
accused had ‘‘ in his possession ” what were in fact prohibited drugs, 
and, if the case fell to be decided on this narrower ground, his 
lordship was content to accept the analysis of Lord Pearce and Lord 
Wilberforce on the relevant test for ‘f possession.” 

In fact, Lord Wilberforce did not formulate a definition, but 
indicated that he thought a descriptive approach more helpful. In 
essence his view was that control was strong evidence of possession, 
obliging the defendant to furnish an explanation. It is, however, 
clear, from his observations on the Canadian case of Beaver v. The 
Queen," that he regarded honest belief that a package contained 
innocent substances as a defence. With perhaps unwarranted 
optimism, he also observed: ‘* I see no difficulty in making clear to 

2 Contrary to the Dangerous Drugs (No. 2) Regulations 1964, reg 8, and 
the Dangerous Àr 1065, s. 18. 
3 2 A.O. 256. 
«Hon 1AN BR, 695, 597. My italics. 
ana 1 Al B. R. 505, 507. 


r [19807 2 A0. 258, 279. My italics. 
s [197] 8.0.R, 881. 
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the jury what is required in order to establish possession,” adding, 
‘ on this point I desire to associate myself with the observations of 
my noble and learned friend Lord Pearce.” ° 
In these circumstances, it is unfortunate that Lord Peares’ 8 

approach is somewhat puzzling. In a key passage he says: “ I think 
that the term ‘ possession ’ is satisfied by a knowledge only of the 
existence of the thing itself and not its qualities.” ° Had he stopped 
there, it would have been possible to equate his position with that 
of the Court of Appeal in Marriott. But he continues: 

“‘ Though I reasonably believe the tablets which I possess to be 

aspirin, yet if they turn out to be heroin I am in possession of 

heroin tablets. is would be so I think even if I believed them 

to be sweets. It would be otherwise if I believed them to be 

something of a wholly different nature.” 1 


And again, *‘ If the accused knew that the contents were drugs or 
were tablets, he was m possession of them though he was mistaken 
_ as to their qualities.” “ 

Leaving aside the question of whether sweets and heroin tablets 
can properly be said to be species of the same genus, it is quite clear 
that Lord Pearce envisaged liability only where the accused had 
some knowledge (or, as appears elsewhere in his judgment, con- 
structive knowledge) of the “‘ kind of thing the contents were.” In 
short, whereas Marriott suggests that knowledge that a container 
has contents may suffice to ground ability, the view of Lord Pearce 
in Warner—effectively the majority view—is that knowledge of the 
kind of contents is necessary, however that may be delim#ted in a 
particular case. 

Lord Morris maintained that the prosecution must prove pos- 
session by the defendant of something which was in fact a prohibited 
substance, but that even ‘if he wrongly surmised that a box was 
empty which in fact had things in it, possession of the box-... 
would involve possession of the contents.” 1> Lord Guest observed : 
“ For my part I can see no halfway house between the offence being 
absolute in the sense that mere possession of the contamer con- 
stitutes the offence and the offence only being constituted by 
knowledge in the full sense.” 14 He rejected the latter approach 
on the ground that it would lead to wide-scale evasion of the Act. 
It is their views which the original direction in Marriott reflects.: 

Lord Guest’s all or nothing stance has much to commend it in 
principle, but neither of his tests seems desirable in. practice. 
Absolute liability is particularly inappropriate for a possessional 
offence in an area where social stigma is sò pronounced and the 


® [1960] 2 A.O. 286, 811. 
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credibihty of the law itself is in issue.” Yet proof that the accused 
knows that he has a substance which is a prohibited drug (and 
arguably this implies knowledge of its chemical constituents) is an 
unrealistic requirement, especially when illicit and lawfully 
obtainable tablets may closely resemble one another.** 

What is surely needed is a test which gives the defendant a 
meaningful opportunity of denying responsibility for the substance 
in question, and the emphasis would often be on surrounding circum- 
stances rather than on the precise nature of particular tablets. To 
some extent, section 28 of the Misuse of Drugs Act 1971, whatever 
its other shortcomings as a formula, provides such a test, by making 
possession lawful where the accused can’ prove that he “... 
neither knew of nor suspected nor had reason to suspect the existence 
of some fact alleged by the prosecution which it is necessary for the 
prosecution to prove... .? One such fact would be that the 
substance in question was a controlled drug.*’ 

For the purposes of the ratio in Marriott the court had merely to 
extract from Warner a simple proposition: knowledge that a con- | 
tainer has contents is a necessary prerequisite for Hability. It 
would be unfortunate if the impression were created that it was also 
sufficient. 

H. TErr. 


13 Edmund Davies L.J., ın delivering the judgment of she court, referred to 
“"... the grave offence of fay tees), unlawful possession of the minute 
quantity of cannabis reain'’ (my The quantity in question was the 
equivalent of 1/888 of a Sugi cannabis 

16 Ges R..v. Irving [1970] Crim.L.R. 642, where the accused hed a bottle of 
stomach pills which elso contained one amphetamine tablet, He claimed that 
his wife, for whom amphetamines had been prescribed, must have pot ons in 
ihe bolle by mistake! mha roAa i @ith aonni pia, His conviction, 
following a direction in the same terms a eid le BR atic of the bottle 
involved possession of all the contents—was quashed by the Court of Appeal, 
app pplying Parker's dictum in Lookyer v. Gibb 11967] 3 Q.B. 248,248" 
that: ‘‘If something were slipped into your basket and had not the 
vaguest notion it was there st all, you could not possibly be said to be in 


ession of it." 
17 528 28 (8) (b). 


REVIEWS 


‘Tue CONCEPT or a Lecat System. J. Raz. [Oxford: the 
Clarendon Press. 1970. 208 and (bibliography and index) 4 pp. 
£2°25. | 


Dx. Raw has written a remarkable book, a book of depth, penetration and 
originality. An introduction to the study of the systematic nature of law, it 
grapples with such central problems of analytic theory as “what are the 
criteria for the existence of a legal system?” “which laws form a given 
system?” and “js there a structure common to all legal systems’ These 
problems of existence, identity and structure, claims Dr. Ras, have been largely 
neglected by legal philosophers on account of one serious error. Thinking 
that the clue to the understanding of the concept of law lay in the definition 
of a law, they assumed without discussion that the analysis of a legal system 
followed without difficulty. Kelsen was the first to insist on the impossibiltty 
of grasping the nature of law if we limit our attention to the isolated rule. 
Dr. Raz goes even further and argues that a theory of legal system is a 
prerequisite of any adequate definition of a law. 

This, then, is a work falling squarely within the walls of analytic juris- 
prudence, Accordingly it begins historically, by examining previous theories 
of the analytic school Austin’s theory of law 1s painstakingly scrutinised, 
with obvious, and some less obvious, points of critidiam. We pass to a dis- 
cussion of the elements of a theory of norms, where Bentham’s and Kelsen’s 
views are dissected and compared. Turning next to the individuation of laws, 
we begin to see more clearly the link between “what is a law?” and “what 
is a legal system?” as the spotlight is still focused on Kelsen and Bentham 
and on the part played (if any) by the basic norm and by chains of validity. 
Having found Bentham, Austin and Kelsen wanting, Dr. Ras outlines his own 
constructive suggestions about the analysis of legal systems as systems of 
norms and systems of laws—suggestions which owe much to, but differ in 
significant respects from Hart’s theory of law, which in its turn is subjected to 
ulummating criticism. Distinguishing first between laws and orders, Ras 
sketches out an analysis (based largely on Hart’s) of social rules fmposing 
obligations, and follows it by drawing distinctions between different cate- 
gories of laws, here particularly going further than Hart and drawing 
our attention to important distinctions not brought out by Hart. The major 
element of the work concluded, we turn finally to a chapter on the identity of 
a legal system (in which the distmction between continuing and a momentary 
legal systems is well brought out) and one on the existence of legal systems 
(in which penetrating questions are raised about what constitutes obedience 
to law). 

Throughout, in its more historical and critical chapters no less than in the 
more original sections, the work provides useful insights into legal theory. 
For example, the critique of Austin brings out most clearly the, difference 
between sovereignty and superiority, showing that being the object of habitual 
obedience is by no means the same thing as being superior, i.e. having the 
power to inflict harm for disobedience. On the other hand, the value of 
Austin’s attempt to explain law in terms of social facts is emphasised, as is 
the fact that this was overlooked by such critics as Dicey and Bryce and 
was perhaps first eppreciated only by Salmond. The difficulties inherent in 
Kelgen’s theory, together with the contradictions into which he has been led, 
are well brought out; and the discussion which follows, on chains of validity, 
nicely explains the similarities and differences between Austin and Kelsen. 
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More interesting, however, is the chapter on individuation In attacking 
the question “what is a lawP’—which involves the problem how much and 
how Httle of the material of a legal system should be counted as one law— 
Ras clarHies the different principles on which any such necessarily arbitrary 
cleastfication should proceed, and shows that the underlying Jurisprudentlal 
considerations are not necessarily identical to those of the legislator. Equally 
important is the way be distinguishes laws into different kinds: amongst 
others, duty-imposing laws, sanction laws (which divide into laws laying 
down a duty to apply sanctions and laws permitting their application), 
procedural laws (which are not norms, since they do not gudde conduct), and 
power-conferring laws (which divide into laws giving power to regulate and 
laws giving power to legislate). 

This latter distinction reveals an important difference between Ras and 
Hart. Whereas Hart regards both making a contract and transferring 
property as being legislative acts of limited range, Ras sees the latter as a 
merely regulating act transferring rights and duties which already existed, 
but the former as an act conferring new rights and duties which the contract 
itself creates. Another difference relates to the Rule of Recognition. Hart's 
Rule of Recognition Ras sees not as a power-conferring, but as a duty- 
imposing, law, Hart’s doctrine being based on the assumption that to 
answer the question whether a rule is legally valid, we must use a criterion 
of validity provided by some other rule—an assumption Ras regards as 
questionable. 

The distinction between continuing and momentary legal systems has 
already been mentioned. It is in discussing this distinction that the import- 
ant point is made that the creation of an unconstitutional law does not 
necessarily involve a change of legal system. If the legislature enacts an 
unconstitutional statute, which is accepted but which is of minor moment, 
this would hardly justify the claim that the whole legal system has changed. 
And even if the statute were highly important, there are more than merely 
constitutional factors to be taken into account when deciding whether the 
system has changed. Perbaps most valuable is the distinction between the 
diferent questions which can be asked about the existence of a legal system 
in a given society. Typically philosophers have asked whether a certain 
normative system (e.g. in a primitive society) is a legal system, or they 
have asked which of two legal systems exists (¢.g. in Rhodesia in 1968). 
They have overlooked the fact that there may also arise a question whether 
any complete description of a legal system describes a legal system existing 
in a given society. And highly relevant will be not only the degree of 
conformity to duty-bmposing laws, but also the extent to which powers 
conferred by power-conferring laws are utilised. Mass abstention from 
voting at parliamentary electlons for example, or widespread refusal by 
elected candidates to enter Parliament, is no less relevant to the question 
of the efficacy of a legal system than is the occasional illegal public meeting 
—a point reinforced (though not adverted to by Ras) by consideration of 
De Valera’s stand over the “Treaty” and his refusal to enter the Dail, 
atid the effect this bad on the political and legal position of Ireland at the 
time. 

Our welcome for the illumination Dr. Raz provides should not blind us, 
however, to the shortcomings of his work. Careful re-reading of the book 
cannot but raise certain minor doubts and queries. First, the use of 
symbols: several pages of analysis use symbolism to an extent not often 
found outside logic books, but the question is not whether such symbolism 
is unexpected but whether it is helpful; and on reflection one doubts whether 
the symbols really add anything. Perhaps more serious is an dement of 
muddiness in his use of certain terms. In discussing the notion of the 
subjects of a law as being the persons to whom the law applies, Ras 
fails, it seems, to distinguish between the case of a Jaw that claims to 
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apply to X and a law that not only claims to apply, but is also made to 
apply, to him. Teke the following: “Suppose A is a person claiming 
sovercignty over two peoples, the Reds and the Greens, and he makes 
them all subject to his laws. In fact only the Reds obey him, whereas 
the Greens are effectively governed by B and disobey A’s laws” (p. 17). 
One wonders quite what the force is of “he makes them all subject.” 
Again, when discussing Kelsen’s view that the test of whether a norm 
(Ny) belongs to a certain system is whether that system contains a norm 
(N,) authorising the creaton of Np Rar gives as a counter-example the 
case where country A ruled by another country B, assumes and declares 
its independence and adopts through an assembly of notables, a constitu- 
Hon, but B passes a law, prior to the assumption of independence, con- 
ferring unlimited legislative powers on the assembly of A (p. 108). Here, 
argues Ras, the constitution of B together with the unlbnited-legislative- 
powers-law, can be rightly regarded as no part of A’s legal system, not- 
withstanding the fact thet this latter law of B’s authorises all the norms 
of A’s system. And here one is left feeling that more needs to be said 
about what it is to authorise: docs B’s law authorise, or only purport to 
authorise, the norms in A’s legal system? 

Part of the difficulty arises from Dr. Ras’s style. Though the individual 
sentences are plain, simple and free from involution, the general style of 
writing is extremely terse: indeed at times it reads almost like geometry. 
This inevitably suggests at times an attitude of dogmatism, which, it is 
quite clear from other considerations, Dr. Ras does not really hold. More- 
over, the level is highly abstract, beng only occasionally (but how reward- 
ingly!) enlivened by concrete examples. 

This terseness and perhaps excessively abstract level of writing has 
at least two unfortunate results. One is that it could quite easily repel 
the reader and so prevent the work making the impact it deserves. The 
other is that certain things that merit at least some attention ere not 
adverted to at all. For example, while Ras frequently talks of “explein- 
ing” law and of the need to provide an “explanation,” one has the 
suspicion that it is not absolutely crystel clear all the time what sort of 
investigation he sees himself ag engaged int at times one wonders if there 
is just perchance an underlying possibility that occasionally he sees it as 
& sort of scientific inquiry. Such doubts one might well dismiss, reckoning 
that they arise merely from the shortness of the book and the inevitable 


pages, 
were it not for his use of Occam’s Razor. There is a Jastificatioh, he 
tells us (pp. 128-129) for regarding laws as abstract entities, but not 
for so regarding orders, and on the principle that samecessary entities 
should not be allowed (italics added) he refuses to regard orders as 
norms. Then again, at the beginning of the book we are told thet one 
of the important questions of analytic theory is whether there is a 
structure common to all or some legal systems, yet we are not told how 
far this is a question of logical inquiry, of empirical investigation, or of 
a mixture of both. Even earlier he states that his book will examine “the 
presuppositions and implications of the faot (italics added) that every 
law necessarily belongs to a legal system,” yet at the end of the book 
one feels that while the implications of the proposition that every law etc. 
have been fully examined, the fact that every law etc. has not quite 
been established. Certainly by pages 169-170 he has arrived at the 
conclusion that the normativity of the law, being dependent on internal 
relations between laws, is based on the concept of a legal system rather 
than of a law, so that the analysis of the concept of a Jaw depends on 
the analysis of the concept of a legal system. But this conclusion results 
from the way Ras himself has defined norms and argued that certain laws 
are not norms. Moreover, he seems at times to have too short a way 
with things and to state as trulsms propositions for which evidence. might 
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well be in order: e.g. (p. 202) “norms are always only one of the reasons 
for action in every situation.” 

To some extent one could argue that the serlousness of such criticisms 
is in part a measure of the challenge of Dr. Raz’s book. Basically we 
must see it, as he surely intended it, as a logical analysis of the concept 
of a law and the concept of a legal system. Hig claim that an under- 
standing of the concept of a legal system is a necessary prerequisite for 
understanding the concept of a law is vigorously advanced and on the 
whole convinces. One could of course argue it in an entirely different way, 
relying much more on analogy: understanding whet a law is is like 
understanding what a word is, and just as the concept of a word only 
makes sense within the framework of a language, so the notion of a law 
only makes sense within the context of a legal system—and one would 
like to see Dr. Ras look at his thesis from this angle too one day. As it Js, 
he hes chosen a more rigorous approach, based on the internal logic of 
“a law” and “a legal system.” And in doing so, he has produced a signal 
contribution to legal theory. 

P. J. Frrwaxrarp. 


Law as Fact. By Kari Onrvecrona. Second Edition. [London: 
Stevens & Sons 1971. viii and 820 pp. £875 net.] 


Karr Olivecrona first published Law as Fact in 1989. Thirty-two years 
later he has produced a new book on the mature of law with the same 
name and basically similar alms and approach. His venture is still to 
challenge the view that law is in some way a phenomenon divorced from 
the world of cause and effect and existing as a structure of norms with 
“binding force.” “Law as Fact” is still the maxim which calls for a 
view of law in terms of verifiable facts about the operation of a legal 
system and the way people act and think in accordance with it, As such 
the basic tenets of the book remain the same. 

But the form of the work is entirely new and the scope of its contents 
has changed. The first quarter of the book is devoted to a concise and 
masterly survey of the “will-theorles” of jurisprudence and an exposition 
of the metaphysical assumptions underlying them. Olivecrone claims that 
the fallacies of the “will-theories” point to the conclusion that there is no 
single source of law in a society. The relative unity of a legal system results 
froni the stability of certain ideas of rights and duties, the durable existence of 
institutions and the continued application of rules connected with those 
institutions. 

In this respect the use of language in a regularised way is a power- 
ful apparatus of social control. The concepts of law, such as “rights” and 
“duties,” dissolve into shadows when we try to reduce them to realities 
or show their semantic reference. All that remain are feelings of power 
and constraint connected with the use of the words in appropriate con- 
texts. Although words such as “contract,” “President,” “dollar” and 
“ownership” represent no real entities, they serve as signposts for our 
actions and thoughts. Their psychological effects direct our ways of 
thinking and acting so that real relationships are brought into existence, 
real powers and constraints are created. To achleve these effects certain 
attitudes must be prevalent in the community. People must be familiar 
with the idea that rights, duties and legal qualities are created, modified 
and terminated in certain ways laid down by law. Hence they have ideas 
as to the “correct” use of the words. Also, ideas of correct behaviour 
must be attached to the ideas of people actually possessing rights and legal 
qualities. 

As a description of actions done and statements made in a legal context 
there is much of value in the book’s analysis of the formation of rules 
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and the use of legal words. Yet as it stands it leaves many questions 
unanswered. How are the feelings and ideas connected with law created 
in people’s minds? Olivecrona gives no clear answer in this book. He sees the 
predominantly imperative form of legal rules and the formalities of their 
creation as important for their ‘paychological effectiveness yet people must 
be trained to respond to the imperative by thelr environment. At another 
point Olivecrona emphasises “respect for the constitution” as the key 
factor (p. 98). Later he suggests the ideas of rights and duties would 
“lose thelr sway over human minds” if force was not available to 
occasionally support them (p. 192). Olivecrona’s answers are also vague 
when we ask why such apparently meaningless concepts have become sgo 
vital to law and society. As described here the working legal system 
seems to operate through a mass of largely irrational psychological bonds 
of uncertain origm. Through Olivecrona’s perspectives we recognise the 
existence of these bonds and yet we do not understand them. Like observers 


from this edition. They are the discussions of the relationship of law and 
force and law and morals. The monopoly of force by the lawgiver was 


mention of morality. The question of law and force is considered a matter 
for separate study (p. 278). Yet moral and social beliefs and the power 
relationships in society are surely part of the reality in which law exists. 


has led Olivecrona to attribute to words a power of social control which, 
in truth, belongs more to ideas reflected in the use of those words and 
connected with social values and existing power structures. 

Yet, after all is said, this book continues a trend which has done much 
to counteract the pervastve influence in jurisprudence of metaphysical 


of the Uppsala school has tested and found wanting many traditional 
assumptions of jurisprudence. Law as Faot states, as lucidly, attractively 
and forcefully as anyone could wish, many of the most valuable idegs of 
this school, It is on this firm foundation that modern jurisprudence will 


do well to build. 
Rogrre Correnrext. 


Loca, Government. By R. J. Buxton. [Penguin Books. 1970. 
287 pp. (inc. idean: 90p net. ] 


THis is a very valuable addition to the books on local government. It 
treats the subject in a novel and interesting way by integrating the law 
with the political and administrative context in which It functions. Thus 
it fits ideally into the series “Law and Society” of which it forms the 
third volume 

Mr. Buxton does not claim to cover the subject comprehensively. The 
first part of the book is @ general survey of the organisation of local 
government including its structure and functioning both administratively 
and politically es well as the exercise of control by the central govern- 
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how local government actually functions. But to the lawyer the most 
interesting chapter is the one on legal control. Here such decisions as 
Hrrington v. Minister of Health and Roberts v. Hopeood are submitted 
to devastating criticism for having ignored the political and administra- 
tive realities of local government. 

This chapter forms an excellent bridge to the second part of the book 
which deals with three topics of the law in action: slum clearance, town 
end country planning and comprehensive education. This part of the 
book is not intended to provide comprehensive surveys of the law on 
these subjects but to illustrate the practical operation of local govern- 
ment in certain areas. The chapter on alum clearance is the most successful 
in this respect and it was no surprise to read that the author was a 
member of the housing committee of his council He explains the problems 
of adapting the law which was fashioned for public health purposes to the 
function of providing houses and he examines the relative merits and demerits 
of using negotiation rather than legal powers to achieve results in this area. 
He also illustrates in a practical context the general questions raised in 
Part I of the book such as the relationship between councillors and officers 
and central and local government. Some of these themes are picked up 
agein in the chapter on education which uses the introduction of com- 
prehensive education and the Hnfeld cases to which it gave rise ws an 
illustration of the relationship between central and local government and 
judicial control The chapter on town end country planning does not 
perhaps show the same depth of insight but nevertheless makes some 
very telling points about the weaknesses in planning procedures. 

It is, however, this overwhelmimg emphasis on the weaknesses of local 
government which is the main flaw of the book. Mr. Buxton’s criticism 
reaches its peek in the third part of the book where after a severe critique 
of the Maud Commission’s Report he reaches the startling conclusion that 
the solution to the problems of local government lies in transferring its 
powers to the central government and giving the local councils proposed 
by the Mand Commission the role of pressure groups. The success of 
such a solution is just as speculative as that of the Maud Commlssion’s 
proposals and it discounts completely the strengths of local government 
This reviewer with very limited practical experience of local government 
has been much impressed by the immense value that the intimate local 
knowledge of councillors can have for the determination of planning 
applications. Also little credit is given in this book to the pioneering role 
that the best local authorities have played in such areas as comprehensive 
education, development plans and pubHe participation. 

Whereas the author’s solution to the problems of local government 1s 
clear it is not so evident what he thinks Is the proper role of the courts 
vis-a-vis the administration. Though in the chapter on legal control he 
stresses the undesirability of the courts interfering in policy matters he 
does not applaud the courts’ self-restraint on this point in the Enfield 
cases, Similarly tn the realm of procedure he criticises the inflexibility 
of* legal controls but welcomes the intervention of the courts in the 
Enfeld cases though he demonstrates thelr internal inconsistencies. One 
would like to know the author’s conclusions on the extent to which the 
courts rather than other watchdogs should exercise control over admini- 
strative action. This is perhaps the most important problem facing admini- 
strative lew. 

G. Gawx. 
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Hier-Purcuase Law axb Practice. Second edition. By R. M. 
GOODE, LL.B., Solicitor. [London: Butterworths. 1970. bom 
and 1,255 and (index) 46 pp. £12 net.] 


Wem the first edition of this work appeared it was warmly welcomed, 
and deservedly so. Mr. Goode showed himself to be not only an erudite 
commentator but also an inventive and resourceful guide in areas which 
had not yet received the benefit of judicial appraisal. His thoroughness 
is again seen in this edition. Much of the work has been rewritten and, 
as be asserts in his preface, he has expanded the theoretical treatment of 
the subject and the range of practical problems discussed. There are 
sixteen new chapters, dealing tater aWa with restrictions on exemption 
clauses, forfeiture, penalties and damages on termination, bills of exchange 
and conditional sale. 

One problem on which there had been confHcting authority was whether 
in an ordinary hire-purchase transaction the dealer was to be regarded 
as the agent of the finance company. Campbell Disoownt Co. Lid. v. Gall 
[1961] 1 Q.B. 481 was a Court of Appeal decision which was supposed 
to have resolved the matter but it was followed by decisions which showed 
differing approaches by the Court of Appeal The House of Lords ended 
the uncertainty by the decision in Brawswhite v. Worcester Works Finance 
Ltd, [1968] 2 All E.R. 104 By a majority of three to two, the House 
held that while for certain purposes—e.g. deHvery of the goods—the 
dealer may be the finance company’s agent, yet in general he acts not on 
behalf of either the finance company or the hirer but on his own behalf. 
Mr. Goode examines carefully the consequences of this decision and sels 
out the circumstances m which the dealer will be involved in an agency 
relationship, It is precisely because of his willingness to spell out with 
convincing reasoning and with copious citation the impHcations of the 
cases that the practitioner should be thankful for his work. 

In the same way the practitioner is bound to welcome the appearance 

in this edition of two appendices, one giving detalls of Hire-Purchase 
Control Orders 1952-69, the other dealing with Control of Hiring Orders 
1956—69. These appendices will make it a simple matter to discover the 
control requirements at a given time. The operative dates of orders are 
given together with the minimum deposits and mextmum payment periods, 
and in the case of Control of Hiring Orders the minimum hire period 
and/or advance rental and charges. . 

In its new form Goode ts without question the most comprehensive 
work on its subject available in the United Kingdom. Of necessity, it is a 
vast undertaking, and it is to the good that there are now included some 
important decisions on instalment credit law from Commonwealth countries. 
The Crowther Committee on Consumer Credit reported in March 1971, 
and among far-reaching changes recommended are first, the abolition of 
legal distinctions between hire-purchase and money loans and, secondly, 
the abolition of controls of deposits and repayment times. It is highly 
unlikely that the Treasury will rejoice at the proposal that restrictions ‘on 
the demand for credit be done away with, and Mr. Goode is certainly 
correct in saying—viewlng the situation before Crowther reported—that 
the legal problems arising from the existing law wil] tantalise’ for some 
time to come. His book in its new form stands as a model of its kind. 


Froarwce O’Dowoeuour. 
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Law AND Practice OF THE Stock EXCHANGE. By GEOFFREY COOPER 
and RICHARD J. CRIDLAN. ndon: Butterworths, 1971. xx 
and 278 and (appendices index) 18 pp. Hardback £4-20. | 


A weep has been felt for some time for an up-to-date textbook on the law 
and practice of the Stock Exchange. The last really comprehensive work, 
published by the same publishers in 1918, was the second editlon of 
A Treatise on the Laws of the Stock Eachange by W. S. Schwabe KC. 
and G. A. H. Branson who had appeared in many of the leading cases 
on the subject. Their book owed its origin to Rufus Isaacs K.C. (later 
Lord Reading CJ.) who intended to join in the authorship but, finding 
himself too busy, assisted the authors and lent them copies of many of his 
opinions on the subject. 

Since then the law and practice of the Stock Exchange has drastically 
changed. We have had, inter aka, four Companies Acta, the Prevention 
of Fraud (Investments) Acts 1989 and 1958, the Trustee Investments Act 
1961 and the Stock Transfer Act 1968. In addition, we have had the 
establishment of the Federation of Stock Exchanges and the setting up 
of the City Panel on Takeovers and Mergers, and extra-legal material in 
the form of the rules and regulations of the Stock Exchange, London, its 
publications such as The Yellow Book, the Code of Dealing and the New 
Transfer System, and the City Code on Takeovers. Also, at last, the 
Federation of Stock Exchanges has introduced an examination in Stock 
Exchange practice. There was, therefore, patently a need for this book. 
Does it fulfil that need? 

First, a word about the authors. One is a member of the Bar, the 
other a member of the Stock Exchange, London. This is a useful partner- 
ship for a venture of this kind. 

The layout of the book seems on the whole to be logical and sensible. 
Chapters 1-8 are introductory and largely deal with the history and 
constitution of the Stock Exchange. Chapters 4-10 in the authors’ own, 
words “contain the meat of the subject.” The structure basically follows 
that of Schwabe and Branson’s Treatise and the present syllabus for the 
Federal Examination on Stock Exchange Practice. Thus it deals with 
admission of securities to quotation; the formation of bargains; the 
procedures for settlement and transfer and the remedies for breach of 
contract and default. Chapter 11 deals with business with provincial and 
overseas stock exchanges and Chapter 12 with exchange control. 

So much by way of general comment. I turn now to particular com- 
ments and criticisms. The discussion of preference share rights on page 14 
is oversimplified. Clearly, there is not room in e work of this kind to 
analyse the matter in any great depth but the authors should add a caution 
to thelr summary of the law. 

The point is worth making that although the Stock Exchange regulations 
now allow limited liability members (see pp. 51 et seq.), there are pro- 
visions which pierce the corporate veil (see p. 58). The authors state the 
rules but withhold their comment 

The discussion in Chapter 4 of applications for quotations is particularly 
valuable to the practitioner in new issues. Previously, the Yellow Book 
was one’s only guide (save for the excellent little pamphlet of the Institute 
of Certified and Corporate Accountants, 4 quotation for your shares, 
which was useful as far as it went). The style and layout of the Yellow 
Book has always been turgid and difficult to follow. Chapter 4 is useful 
for its clarity, especially in its discussion of the regulations applicable to 
the different methods of bringing shares to the Stock Exchange. 

The secon on mergers on page 90, however, is very brief and again 
is somewhat misleading in its brevity. The reader should be referred to 
Weinberg’s detailed work which is now in its third edition. In this 
section on page 91 there is a discussion of Re Grierson, Oldham and 
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Adams Ltd. [1968] Ch 17 without even a reference to section 209 of the 
Companies Act 1948. The discussion of the City Takeover Panel is brief 
but contains the interesting idea that the code may be regarded as trade 
usages which have the force of law. The discussion does not analyse the 
legal personality of the Panel which would appear to be that of an 
unincorporated association whose members might themselves be sued by 
a company or investor if the Panel made a wrong decision. Possible causes 
of actton might be in tort, in defamation or negligence. This risk was 
recognised by Lord Shawcross and Ian Fraser in their recent speeches at 
a conference on company law in Britain and the Six hdd in London on 
June 2 and 8, 1971. Hence the possibility of the Panel being incorporated by 
Royal Charter. 

The section m Chapter 5 of the relationship between broker and jobber 
reveals it to be analogous to that of solcitor and barrister in tts financial 
aspects. The detafled discussion of floor procedure in this chapter was 
presumably written by Mr. Cridlan as it reveals an intimate knowledge 
of Stock Exchange terminology which would provide fertile material for 
a linguistic philosopher or Samuel: Beckett—see in particular paragraph 
(iv) on page 107 for the exchange between broker and jobber where the 
client has Hmited the broker as to price. In this chapter, we also see 
the wide discretion that the Stock Exchange reserves in dealing with 
members who must be prepared to justify thelr actions not only in 
accordance with the letter but also the spirit of the Code of Dealing. 

The discusston in Chapter 6 of the broker’s obligations regarding advice 
needs a reference to Muiual Life 3 Citicons Assurance Qo. Ltd. v. Hvatt 
[1971] 1 All B.R. 150 which appeared before the book was published. 

In Chapter 9 the outline of tho new transfer system is useful. Chapter 
12 on the other hand which deals with exchange control is very brief and 
highlights once again the need for some comprehensive work on this subject, 
particularly as it affects investment transactions. 

In conclusion, reverting from the particular to the general, this book, 
though somewhat expensive for its sise, does fulfil the need and will be 
useful to members and aspiring members of the Stock Exchange, to solicttors 
and accountants, and to all those interested in Stock Exchange transactions. 
In view of the changing content of the Stock Exchange regulations and the 
developing practice of the City Panel under the City Code it will, however, 
need to be the subject of constant revision, otherwise its value will be Jost. 


T H Piir. 


SOUTH ÅFRICAN CRIMINAL LAW AND PROCEDURE (formerly Gardiner 
and Lansdown): Volume O—Comwon Law CRIMES. 
P. M. A. Hunt. [Capetown: Juta & Co. Ltd. London: Swest 
and Maxwell. 1970. lxxrvi and (with index) 880 pp. R25-00 
(£17-50): as part of set of four volumes R20-00 (£14-00)]. 


Vorumm I of this great work was reviewed earHer in this volume of the 
Modern Law Review (ante, p. 475), and an attempt made to pay tribute 
to the quality and tmportance of the project as indicated by what was 
then available. The promises implicit in Volume I are being splendidly 
fulfilled; and a most respectful and enthusiastic welcome must be extended 
to Volume II. 

This deals with common law offences. The thirty-five chapters are 
arranged conventionally into parts dealing with crimes egainst the state, 
against the person, and against property. In separate sections in each 
chapter are set out the relevant Roman, Roman-Dutch, English and South 
African origins of the legal rules about to be considered, and related 
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statutory offences are briefly discussed. This pattern increases the value 
of the book for comparative study, and at the same time enables the 
practitioner to consult the text unburdened by material he may not need. 
As with Volume I, admiretion must be expressed for the scholarship and 
the crisp literary style. The use of the book is once again facilitated by 
the presence at the start of each chapter of the page references to the 
various topics and headings to follow. 

Its practical value is enhanced by a treatment of procedural and 
evidential problems particular to each offence. Specimen indictments 
appear in each chapter, and also brief notes on the charge sheet, competent 
verdicts and punishments, It anticipates the two volumes to follow in these 
matters and in the mention of related statutory offences. 

It hes already been remarked that there is stil a need for a shorter 
work, in a single volume, covering the same field. It seems that Volume II 
bears out this view; but in no way should this be regarded as a criticism, 
for this new work in four volumes itself fills a gap. In Volume II 
Professor Hunt examines the law in depth and with skill, and he does 
not hesitate to call for reform. Indeed he departs freely from definitions 
used in the old Gardiner and Lansdown, which played such an important 

in the history of the law. There is no other study of South Africa’s 
common law offences which can be compared with this one either in scale 
or weight of authority and such a work has long been needed. 

With the appearance of Volume II there can be seen even more clearly 
the importance of the event now taking place in South African criminal 
law. Volume III will deal with statutory offences and Volume IV with 
procedure and evidence. They are awaltted with beth confidence and the 
keenest interest. 

M. E. Bronson. 


NATURAL RESOURCES AND PUBLIC PROPERTY UNDER THE CANADIAN 
CONSTITUTION. By G. V. La Forrsr, Q.C. [Toronto: University 
Press. London: Oxford University Press. 1970. xiv and 225 pp. 
£5-50 net. | 


Turis book written by a former Dean of the Faculty of Law at the University 
of Alberta and originally delivered as a series of lectures at the Univer- 
sity of Montreal deals, as the title implies, with ownership of and legisla- 
tive jurisdiction over natural resources and public property in Canada. 
It does not deal with wider issues such as conservation. In form ea severely 
analytical study it is likely to prove of most interest in Canada itself. The 
chapter on offshore submarine resources should however prove to be of 
general interest and importance. The discussion as one would expect is 
conducted at a very high level. The authorities are subjected to a minute and 
searching examination. Mr. La Forest concludes thet there mey be much 
to be said for the proposition that certain maritime provinces do own sub- 
marine resources. It is probable that this part of the study will prove to 
be of much interest in other Commonwealth Jorisdictions, 


L. H. Iari 


Posuc InrernaTionaL Law. By D. J. Latmam Brown. [London : 
Sweet & Maxwell. 1970. 205 pp. (inc. mdex). Hardback £2:50. 
Paperback £1:25.] 


A MODERN INTRODUCTION TO ĮIMTERNATIONAL Law. By MICHAEL 
AKEHURST. [London: Allen & Unwin. 1970. 867 pp. inc. index). 
Hardback £8-75. Paperback £2:20.] 


Nerrozre of these two books presents any extension of the material to be 
found in the standard terts on the subject of public international law. 


596 THE MODERN LAW REVIEW Vow. 84 


This is to be expected in view of their comparatively short lengths. But 
each has -attempted to approach the topic in a different way. 

Mr. Brown takes his reader from the birth of the modern state to 
the present day and describes, rather than analyses, the development of 
inter-state relations with all the organisational ramifications thereof. The 
book attempts to follow a logical progression. Thus it is not until the 
end that the reader, being in possession of an overall picture of the 
subject, is presented with the often posed questions on the jurisprudentlal 
nature of international law and its interacHon' with municipal legal systems. 

The basic materials for a study of the subject are in this book. But the 
inquisitive reader will regret the lack of references to further authorities. 
This may well stem from Mr. Brown’s desire that the text be read as a 
continuous essay. Nevertheless this, the absence of cross-references within 
the book itself, eg. no mention is made in Chapter 8 that the discussion 
of diplomatic representation is effectively concluded tn Chapter 11 in the 
treatment of diplomatic immunities, and the confusing use of three varicties 
of typesetting for paragraph headings leads the reader to feel the material 
could have been better presented. 

Of potential interest to those who wish to find an unorthodox arrange- 
ment of traditional source material, the book is of no great assistance to 
those who seek enlightenment about international law. 

Mr. Akehurst has produced a very readable book. He succeeds in high- 
lighting the relevance of international law by reference to topical matters 
of interest to students, e.g. the Vietnam conflict, the Soviet invasion of 
Ceechoslovakia and the Kenyan Asian problem In attempting to explain 
the rationale behind state attitudes, often ambivalent, he urges his reader 
to remember that political, ideological and economic interests frequently 
play an important role in situations involving international legal implica- 
tions. As a result, however, discussion of case material has rather suffered. 

Inevitably some topics are not given as thorough treatment as they 
warrant, Air and space law receives scant coverage, but perhaps the 
recent outbreak of highjackings would have occasioned a fuler survey 
had the book gone to press later. Nor are the problems of the sea-bed 
accorded much notice although the recent Worth Sea Continental Shelf 
case is briefly considered. In contrast the question of treaties is fully 
discussed with particular reference to the Vienna Convention on the Law 
of Treaties 1969. 

This concise book covers predominantly traditional ground in a refresh- 
Ing manner. Students will find it a good starting point and there are 
adequate references for those who wish to pursue particular aspects in 
greater depth. Certainly the price of the paperback makes it a worth 
while investment, 

T. J. Roy. 
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THE CONSTITUTION AND THE COMMON 
MARKET: A TENTATIVE APPRAISAL 


I 


Tue following comments’ presuppose that the United Kingdom 
will become a member of the Common Market in 1978, having signed 
and ratified the treaty of accession. After signature and before 
ratification, legislation to give effect in municipal law to the treaty 
and certain other provisions of Community lew will have been 
enacted by the United Kingdom ParHament. At the time of 
writing, the form and content of this legislation are largely 
unrevealed. Some of my remarks on methods of implementing 
Community law will therefore be speculative. 

Even at the present stage, the area of speculation about the con- 
stitutional implications of British accession would be substantially 
diminished if the European Communities could be persuasively 
described by reference to familar analogies. The difficulty is not 
so much that the EEC is sui generis; so is the Commonwealth. But 
unlike the gossamer Commonwealth, the EEC is a legal entity with 
identifiable legislative, executive and judicial organs; and it could 
never have been conceived in a fit of absent-mindedness. It is at 
once a supranational and an international organisation. In one 
aspect it is an inchoate functional federation. But it is not and does 
not purport to be a federal state, or indeed a confederation. There 
is no sure means of predicting the constitutional impact on the 
United Kingdom of admission to such an association. Perhaps the 
problem can be emphasised by a hypothetical case. Suppose that 
the Commonwealth had retained the Imperial Cabinet of the First 
World War, that a Commonwealth Secretariat endowed with hmited 
executive and legislative powers had been installed, that the 
Judicial Committee of the Privy Council had maintained its status 
as an appellate court and had extended its jurisdiction to matters of 


1 I am partioularly tefnl to Professor O. Kahn-Freund, Dr. K. Lipstein, 
and Dr. G. Bebr for their observations on earlier provisional drafts. None 
SE inen viel. Us darana to’agtes witli ths panii made: in cha presen’ article. 
Professor Kahn-Freand also commented at short notice on the later draft. 
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constitutional law in the United Kingdom, and that the inter se 
doctrine of Commonwealth relations* had emerged as a credible 
body of legal principle, detached both from customary international 
law and from the municipal law of the United Kingdom. What 
impact would such developments have made on fundamental legal 
concepts in this country? 

The constitutional structure of the Communities is, moreover, 
mtrinsically complex. The peculiar relationship between the Com- 
mission and the Council of Ministers is a puzzling phenomenon; and 
the substance of that relationship is not deducible merely from its 
form. The formulation of the jurisdiction of the Court of the 
Communities in the Rome Treaty is far from self-explanatory; the 
neture and scope of that jurisdiction have to be considered in the 
light not only of the jurisprudence of the Court but also of the 
practice of courts in member States, and practice hag not been 
uniform. Primary Community law as laid down in the Treaties has 
been supplemented by a massive body of secondary Community law 
—regulations, decisions, directives and opinions. Yet there remains 
a variety of reasonable but divergem interpretations of the proper 
relationship between Community law and municipal law. In short, 
the implications of the statement that: Community law, within its 
own sphere, prevails over inconsistent municipal law do not point 
unambiguously to the road which a new applicant must follow. 
The applicant State has a choice of routes, albeit a limited choice 
if it is to be an acceptable member of a working Community. 

Broadly, a member State must accept and adopt Community 
law and Community policies and must abstain from taking measures 
likely to jeopardise the attainment of Community objectives ?; it 
must, when so required by the competent Community organs, bring 
its own laws into harmony with those of other member States for 
the purposes of the Community‘; and it must participate in the 
institutions of the Community. Since Community law already 
extends to customs duties, and aspects of the law relating to apri- 
culture and fisheries, transport, restrictive practices and monopolies, 
state aid to industry, regulation of the coal, steel and nuclear 
energy Industries, social security and freedom of movement of 
labour, services and capital, members undertake a large number of 
specific obligations; though modifications of common policies and 
rules (¢.g. in respect of agriculture) to meet the needs of individual 
member States may be agreed on a transjtional or long-term basis. 
A new applicant for membership cannot expect to be admitted 
unless tt is prepared to accept the main features of the Treaties of 
Rome * and Paris.* From the terms of admission agreed between 
the United Kingdom Governmem and the Communities, and pub- 


2 H J. E. S. Fawcett, The British Commonwealth in International Lew, Chap. 


3 EEC Treaty, art. 5. 4 Ibid., arts. 100-102. 
5 Establishing the Huropean Economic Community and Buretom. 
* Establishing the European Coal and Steel Community. 
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lished as a White Paper in July 1971,’ it is possible to point to 
particular changes in United Kingdom law and Community law that 
will flow from Britain’s accession. Whether these prospective 
changes are the inevitable result of fitting a new member into the 
Community structure or are specially designed to accommodate 
Britain’s own problems is unimportant in the present context. The 
changes give an indication of what is to be expected from the fact 
of United Kingdom membership. They do not indicate clearly what 
will be the major constitutional consequences of membership. 
Those consequences must be tentatively inferred from existing 
Community law. 

For reasons that have already been lightly adumbrated, and for 
others which will be stated, such inferences cannot reasonably be 
drawn with a show of assurance. Here it is enough to say that the 
main constitutional issues agitated in the United Kingdom have 
been the effect of acceasion on national sovereignty and the sove- 
reignty of Parliament. Whether a State is sovereign and whether 
its Parliament is sovereign are, of course, normally separate ques- 
tions. A country may be sovereign in the sense that it satisfies the 
international law criteria for independent statehood and is recog- 
nised as independent by the international community, but it may 
lack a sovereign Parliament because legislative authority is divided 
between a federal legislature and regional legislatures or because the 
constitution limits legislative competence by entrenched guarantees 
and prohibitions or because parts of the constitution are expressed 
to be unalterable. However, the argument that membership of the 
Communities will entail (or will eventually lead to) a loss of national 
sovereignty is based on essentially the same grounds as the 
argument that membership implies the abnegation of parhamentary 
sovereignty. On the other hand, given the flexibility of the term 
“ sovereignty,” it is perfectly possible to make out a case for saying 
that membership will modify both forms of sovereignty but not 
extinguish them; or that one form of sovereignty may be modified 
but that the other will be left intact. 


I 


The 1971 White Paper sets out a number of changes that will be 
made on the United Kingdom’s accession. Some affect the structure 
and composition of Community institutions. For example, where a 
decision by the Council of Ministers has to be taken by a qualified 
majority, the United Kingdom will have the same number of votes 
as France, Germany or Italy *; like each of those countries it will 


T The ase Kingdom a oe Commundiies (Cmnd. 4715). 

3 Omnd. 71 er new pag pecans @ qualified majority of 
the onal ‘giving effect to & OF Commiinon will will require ie 
Bf Clete eevee E orway and the Republie of Ireland 
also AEDA E United Kingdom wili have 10 votes. A qualified majority 

than in pursuance of è proposal by the Commission will require 
aa a A soe _m favour, Article 148 of the HRO Treaty 
wil} have to be amended acco ly. 
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have thirty-six members of the misleadingly named European 
Parliament, a consultative and deliberative body *; and it will be 
able to nominate two members of the European Commission. The 
agreed and controversial United Kingdom contribution to the 
Community budget has no direct constitutional repercussions within 
the Community, but the general constitutional mplications for the 
United Kingdom itself are significant. Moneys will have to be 
levied m this country on behalf of the Community for Community 
purposes, to be spent by the Community in accordance with its 
own rules. 

The United Kmgdom will also make a number of alterations in 
municipal law which are not of particular constitutional importance. 
For instance, it will introduce value added tax. After a transttional 
period, and subject to certain exceptions, it will adopt free trade 
with existing member States and the common agricultural policy. 
It will also adopt the common external tariff. However, the 
common external tariff involves substituting Community pre- 
ference for Commonwealth preference. In order to soften the 
Impact of such a change upon vulnerable Commonwealth coun- 
tries, a number of special arrangements have been negotiated. 
New Zealand will have an assurance of being able to sell not less 
than 80 per cent. of its present butter entitlement and 20 per cent. 
of its cheese entitlement in the United Kingdom till the end of a 
five-year transitional period, and at a guaranteed price; a continua- 
tion of special arrangements for butter imports after the end of 
this five-year period will be considered by the Community. The 
Commonwealth Sugar Agreement, upon which the standard of 
living in some developing countries in the Caribbean, the Indian 
Ocean and the Pacific heavily depends, will expire at the end of 
1974; thereafter it is understood that the Community will have 
made arrangements for the continuance of supplies to the enlarged 
market. Forms of association agreements or similar arrangements 
will be available to most of the other developing Commonwealth 
countries, includmg the dependent territories, as well as the sugar 
producers.**® 

Among Commonwealth countries, Australia, which will lose 
Commonwealth preference and will be recompensed only by the 
prospect of an economically stronger trading partner, has expressed 
the strongest dissatisfaction with the terms accepted by the United 
Kingdom Government. But the possibility, so real at the time of 


°’ By a two-thirds’ majority vote of no confidence the Parliament may also 
remove the entire membership of the Buropean Commission (REC Treaty, 
art. 144). 

10 Details, with reference 40 particular territories, are supplied in Omnd. 4715 
(1971), paras. 97-199. Some critics consider that the of firm long- 
term guarantees for New Zealand dairy produce and Commonwealth sugar 
producers makes the terms of entry unsatisfactory. Supporters of Britain's en 
can point to the likeHhood thet a nomber of developing Commonweal 
countries will receive more development aid when the U Kingdom enters 
the HEC. 


* 
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the initial British application in 1962, that the Commonwealth 
might disintegrate upon the United Kingdom’s accession to the EEC 
appears to have receded. 

The Channel] Islands and the Isle of Man, which are not part of 
the United Kingdom, fall into the category of European territories 
for whose external relations a member State is responsible. As 
such the terms of the EEC Treaty will extend to them (art. 227 
(4)) unless the United Kingdom Government succeeds in negotiating 
special exceptions.’* The United Kingdom did in fact suggest an 
ad hoc form of association for these territories under article 288 of 
the EEC Treaty.’? This proposal was not acceptable to the Six, 
but alternative arrangements are to be considered. To impose the 
Treaties on the islands and then to procure their implementation in 
local law without the concurrence of the msular authorities would 
entail serious breaches of constitutional convention. Indeed, 
unqualified accession by the United Kingdom in respect of the 
islands could eventually lead to encroachments on their domestic 
autonomy so far-reaching in character as to be tantamount to a 
degree of enforced integration of the islands with the United 
Kingdom.*? 

Within the United Kingdom, implementation of Community 
law in relation to Northern Ireland cannot be left exclusively to 
the Parhament at Stormont, because the Northern Ireland Parlia- 
ment Jacks competence to legislate with respect to treaties.’ It 
could, however, be endowed by the United Kingdom Parliament 
with such authority as may be appropriate. 

The United Kingdom Government has also sought a five-year 
suspension, in relation to Northern Ireland only, of the operation of 
the Community’s regulations on the free movement of labour.” 
The general impact of existing Community law on immigration 
control is not dealt with adequately in the White Paper.** For 
instance, nationals of other EEC member States will be entitled to 
take jobs in Britain without work permits; there can be no discrimi- 
nation on the grounds of nationahty except for posts in the public 
service; if the job is to last for a year or more, the worker and his 
dependants will be entitled to residence permits for a minimum of 
frve years; refusal or non-renewal of a permit, and deportation of a 
worker, are permissible only on grounds of public policy, public 
health and public security. These advantages (which on the whole 


11 The satne is true of Gibralter. It has been agreed that Gibralter shall not 
be included within the customs territory of the enlarged Community (Cmnd. 
PE E pera. 118). 

Ibid., paras. 128, 1%. THe ia a ree ne ee encree 
ial association agreements with e ' ‘third coun 

13 a Pea a Simmonds, 6 Common Market L.Rev. 156 (Jersey), 7 
Common Macket Ree 454 o of Man). 

14 Government of Ireland Act 1920, s. 4. 

15 Omnd. 4715, paras. 148, 144. 

18 The treatment of the issues in No. 11 of the Government's Faoctshests on 
Europe (July 1971) is less unsatisfactory. 
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compare very favourably with those conceded under the Immigra- 
tion Act 1971 and the Immigration Rules to non-patrial citizens of 
the United Kingdom and Colonies) will also apply to residents in 
the four French overseas departments, Réunion, Guadeloupe, 
Martinique and French Guiana. Moreover, in order to obtain 
reciprocal benefits for its own citizens in other member States, the 
United Kingdom Government will have to produce an acceptable 
definition of ‘ United Kingdom nationals.”’ 

Relationships between the Secretary of State for Trade and 
Industry and the nationalised coal and steel industries will be 
modified as a result of accession to the European Coal and Steel 
Community. Distortion of competition by virtue of “ unfair ” 
governmental subsidisation or ministerial directions on prices will 
not be permissible. The Secretary of State’s power to give the 
British Steel Corporation directions on prices in pursuance of a 
recommendation by the Iron and Steel Consumers’ Council will be 
repealed, and the Consumers’ Council will be abolished.'’ There 
may also be a statutory restriction of the Secretary of State’s 
powers ** to give the Corporation and the National Coal Board 
directions of a genera] character on matters appearing to him to 
affect the national interest. 

A miscellany of other changes in United Kingdom law will 
have to be introduced in order to bring municipal law into closer 
harmony with Community law.'* The law relating to the enforce- 
ment of foreign judgments may need to be amended so as to give 
effect to decisions of Community organs imposing financial penalties 
on British enterprises for breaches of Community regulations on 
commercial and trade practices. Legislation will be needed in order 
to require United Kingdom courts of last instance to refer questions 
as to the interpretation or validity of Community law to the Court 
of the Communities for a preliminary decision **; and to this extent 
the House of Lords will cease to stand at the apex of the municipal 
legal system. But the main body of English law will remain 
unaltered. Indeed, there is no obvious reason why the law govern- 
ing judicial review of administrative action should be directly 
affected, though tt may come to be influenced by the case-law 
evolved by the Court of the Communities which will have a United 
Kingdom judge and before which British lawyers will have the right 
of audience. 


17 Omnd. 4715, pera. 157. British ucers, workers and consumers’ will, how- 
ever, be represented on the HOS Consultare Committees, 

18 Coel Industry Nationslisation Act 1046, s. 8 (1); Iron and Steel Act 1949 
ao Up ae erved by r 7 of the Iron and Steel Aot 1967. Bome of the 
snistertal 


eh as erred by the Coal Industry Act 1971 may also have 

to be reconsidered 
18 Im tation of the common fisheries policy would involve a diminution 
of United Kingdom's exclusive fishery limits. The United Kingdom and 


other applicant countries were seeking modifications of that policy (Omad. 
4715, paras. 159-158). 
a EEO Treaty, art. 177. See further p. 605, post. 
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The imminent prospect of Britain’s accession has evoked domestic 
constitutional controversies. Revelations of disagreements among 
former Ministers on the decision whether to renew Britain’s apph- 
cation for membership of the EEC in 1967 have made another inroad 
on the convention of collective Cabinet responsibilty for past 
decisions. The reality of the doctrme of the electoral mandate 
has again been called in question, inasmuch as the claim of the 
Government to have obtained at the General Election of 1970 a 
mandate to sign a treaty of accession on the terms negotiated in 
1971 must be regarded as tenuous. The leaders of the main 
political parties are at one in rejecting the not unpersuasive 
argument that the terms of entry should be submitted for approval 
to the electorate at a special referendum.”* 

These domestic issues will be evanescent. There remain larger 
problems about the constitutional implications of entry. 

It is believed that at least two major Bills will be introduced into 
Parliament, one to give effect in United Kingdom law to the terms 
of the treaty of accession and one to secure the necessary degree of 
harmonisation of United Kingdom law with Community law. The 
legislation will presumably include provisions for incorporating 
into United Kingdom law, with prospective effect, Community 
instruments yet to be made.” 

Legislation will be needed because of the elementary principle 
of United Kingdom law that (subject to limited exceptions) the 
terms of international agreements to which the United Kingdom is 
a party are not enforceable in United Kingdom courts unless they 


21 Cf. Philip Goodhart, Referendum (1971). The main arguments against a 
referendum are that it would be a constitutional innovation, inconsistent with 
our system of tative democracy; that it would set a bad precedent; that 
a roe -would k from the of the Government in international re 

questions would be difficult to frame comprehensibly; that 
voting ‘woul probably be influenced by extraneous tical considerations; 
e people's will is best expressed at Generel Elections; and that the 
terms might be rejected at a referendum. eae nonu in fence 
gl ghee ag eat Ga e did not have & real 190; that a 
a view on the issue at eral Election of a 
Election held now would bes inconclusive because the jos are kea 
divided; that entry into the Common Market is an exceptionally important and 
perhaps unique issue; and that there would be time to organise a referendum 
a decision to sign the treaty of accession. Referenda are to be 
held in the other spplicant countries. 

22 This was a device envisaged by the White Paper of 1967, Legal and Con- 
stitetional I of United Kingdom Mombership of the Communitiss, 
(Omnd. 8801 (1967), . 93). For commentaries and es, s% J. D. B. 
Mitchell, 5 Common arket Rey, 112; Andrew Martin, 6 Common Marko 
L.Bev. 7; N. March Hunnings, tid., id., 80. For other relevant critiques of the 
constitutional issues ase Dennis and Norman 8. ae 
11 LO.L.Q. 78; iei B. Keenan nee} Publis Law 887; J. D. Mitch 
(1070) ete Pa (1971) 8 Europarecht 97 (April-June 
1971); 8. aan, World Today 199 (A 1971); John Temple 
Leng, The Common a and Common Law, . The basic features of 
1987 were still in favour in the summer of 1971: see H.O. Deb. Vol. 94D, 
written answers cols. 256-257 (July 5, 1971). 
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have been incorporated in or scheduled to legislation. In this 
respect the United Kingdom differs from some other Western 
European countries, where treaties are self-executing. It is, of 
course, arguable that the treaties establishing the Communities are 
more than ordinary international agreements,** and that instru- 
ments made in pursuance of them therefore penetrate more deeply 
into municipal legal systems ew proprio vigore; but it is too early 
to advance such an argument before a United Kingdom court with 
any prospect of success. Regrettable though it may seem to a 
Community lawyer, those provisions of the treaties (and Com- 
munity instruments such as regulations made by the Council and 
the Commission) which are accepted in Community law as being 
“< directly applicable,’ in the sense that they create individual 
rights and obligations enforceable in municipal courts without the 
intervention of national authorities,“ are precisely those which will 
need to undergo a process of statutory conversion in order to acquire 
efficacy in United Kingdom domestic law. To this extent the 
acceasion of the United Kingdom may introduce an asymmetrical 
element into the pattern of Community law. 

However, Community law is not characterised by perfect sym- 
metry. Given the complex distribution of functions between organs 
of the Community and those of member States, and the dearth of 
effective means for securing compliance with Community decisions, 
this is not at all surprising. Although national courts are tending 
increasingly to give primacy to Community law over inconsistent 
provisions of municipal law,** the trend is not uniform; it is more 
marked in the Netherlands, Belgium, Luxemburg and West 
Germany than in Italy or, in particular, France.** At this point the 
jurisdiction of the Court of the Communities can be briefly out- 
lined.** It falls under three main heads: 


23 Ses, e.g. Pierre Pescatore, 7 Common Market L.Rev. 167; and the recent 

eee of the Belgian Cour de Cassation, refarred to by Gerhard Bebr (1971) 

-L.R. 481 at 486, 497-408. The text of this remarkable decision is 
available in the Journal des Tribunaus (Brussels), July 8, 1071, p. 460. 

24 See esp. Bebr, (1970) 19 1.0.L.Q. 257. Examples of provisions of the HEC 


import duties on e with other member States) and 98 (prohib chs- 


orimina Interne] protective measures saut productis from other member 
States). agalak i i by virtue of article 189 of that 


ection for damages; they may give s right to bring 

ceedings for annulment, or provide a defence in collateral proceedings. 
effects of directly spieel provisions within a municipal legal system are, 
however, @ matter for thet system. : ; 

Ha But if the United Kingdom implementing legislation merely gave effect in 
municapel law to existing and prospective community law without I 
community law into United Kingdom legal peur beg (save in so far as trens- 
lation was necessary because of the consequ 
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(a) The Court gives decisions on preliminary points of law con- 
cerning the interpretation of the treaties and the validity and 
interpretation of acts by Community organs (see EEC Treaty, art. 
177) when such questions are referred to it by municipal courts or 
tribunals in the course of proceedings inter partes. The question 
referred should be one on which the judgment of the municipal 
court depends. Municipal courts or tribunals from which no appeal 
lies must refer such questions; other municipal courts or tribunals 
may do so. The preliminary ruling of the Court of the Communities 
is binding on the court making the reference. In practice it will be 
followed by municipal courts in most of the other member States, 
and this jurisdiction has been an important instrument for securing 
uniform interpretations of Community law.** Nevertheless, even 
courts of last instance have a small margin of discretion—a discre- 
tion interpreted very liberally by the Conseil d’Etat in France—in 
deciding whether to make a reference under article 177, and other 
municipal courts have a free discretion except in so far as this may 
have been curbed by a doctrine of precedent. Divergent interpreta- 
tions of Community law, and of its relationship to municipal law, 
are therefore real possibilities. 

When giving its preliminary ruling, the Court of the Communities 
may affirm in general terms the principle of supremacy of Com- 
munity law **; but it has no jurisdiction, and does not purport, 
to pronounce miconsintent provisions of municipal law to be invalid 
or inoperative; indeed, under its article 177 jurisdiction the Court is 
not really concerned with the impact on municipal law. If this 
state of affairs is to be regarded as a manifestation of federalism, it 
is indeed federalism without Marbury v. Madison.*° Any conse- 
quential action needed to bring national legislation into conformity 
with Community law will be left to the national authorities 
concerned. 

Suppose that the House of Lords, having made a reference under 
article 177, were to be faced with an irreconcilable conflict between 
the Community Court’s interpretation of a regulation made by the 
Council or the Commission on the one hand, and the plain words of 
an Act of Parliament or a statutory regulation purporting to give 
effect to Community law, on the other. It might then feel unable to 
give effect to the Community Court’s ruling. Removal of the source 
of conflict by amending legislation would then be expected. 

(b) An inducement to member States to bring their own laws 
into conformity with Community law as declared by the Court is 


Remedies in the European Commanities; A. W. Green, Political Integration by 
Jurisprudence: Gerhard Bebr, Judicial Control of the ' Buropson Communitics ; 
Alan Campbell, Common Market Law. See also Edward Wall, Europe : 
Ontfication and Law; J. D. B. Mitchell, (1971) 93 N.LL.Q. 149. 

28 Geo further J. L. Mashaw, 7 Oommon Market L.Rev. 258, 428. 

29 As in Costa v. ENEL [1064] O.M.L.R. 495. 

30 S a Cranch 187. or this metaphor I am mdebted to Professor Kahn- 
Freund. 
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offered by articles 169-171 of the EEC Treaty, under which the 
Commission or another member State can refer to the Court the 
question whether a member State has failed to fulfil its obligations 
under the Treaty.*! If the Court is satisfied that the allegation of 
non-compliance is made out, it will issue a declaratory judgment to 
that effect, and the member State in question will be obliged to take 
the measures necessary to implement the judgment. If it is dilatory 
or contumacious, the Council or the Commission may issue a 
directive to it. But there is no direct means of enforcing compliance 
with a judgment or a directive *? upon a defaulting member.*™ It is 
relevant, however, to point out that United Kingdom government 
departments have regularly given effect to declaratory judgments 
awarded against them by municipal courts, though adverse judg- 
ments have sometimes been followed by statutory changes in the law 
to enable the Government’s view to prevail. 

(c) Under articles 178-174 of the EEC Treaty, the Court may 
declare certain acts of Community organs null and void in proceed- 
ings brought by other Community organs, a member State, or a 
private party aggrieved by a decision of the Council or Commission 
directly affecting him. This procedure has no direct impact on 
municipal law, but it raises the difficult question whether the 
jurisdiction of the Court to review the validity of Community instru- 
ments ought to be regarded as excluding the exercise of any 
corresponding jurisdiction by municipal courts. Normally the 
appropriate course of action will be for the municipal court to make 
an article 177 reference; but it does not appear that such a court is 
absotutely lacking in jurisdiction to hold that a Community regu- 
lation is ultra vires the Treaties,?* at least if the issue is raised in 
collateral proceedings, ¢.g. by way of defence to a prosecution or a 
civil action in a municipal court. 


IV 


The picture, then, is one of imperfect legal integration. Community 
law is hierarchically superior to national legal systems, but the 
implications of that superiority are imprecise. The obligation of 
member States to assure the supremacy of Community law is 
unaccompanied by effective sanctions. Community decisions and 


31 feo J. Martens de Wilmars and I. M. Verougsiraeter, 7 Common Market 
L. Rev. 885. 

32 In exceptional circumstances directives and decisions of the Council or the 
Commismon Be n to member States may be "directly le": 
sce Grad 7. raunstein [1971] O.M.L.R. 41 (declmons); 9.A.0.H. 
v. Italian Ministry of lie ia Ae [1971] O.M.L.B. 128 (directives). This means 
(see p. 604, ante), that they confer rights on individuals in municipal courts, 
not that coercive measures can be taken by the Community against the 
Government concerned. 

332 Art. 88 (8) of the #.0.8.0. AT Had aii to the general rule. Payment 
of moneys due to a defaulting State may suspended, and discriminatory 
fiscal measures against that State may be authorised. 

33 Cf. BEO Treaty, art. 188. The Court of the Communities has other mis- 
cellaneous functions. Ses HHO Treaty, arts. 8, 160, 175, 178-182, 215, 228. 
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directives requiring consequential action to be taken by a member 
State are not always followed by compliance. There are divergences 
in the interpretation of Community law by municipal courts. Not 
all municipal courts fully recognise that Community law prevails 
over national legislation or constitutional provisions. The practice 
of municipal courts in referring questions of Community law to the 
Court of Communities, and in applying the decisions of the Court, is 
not yet standardised. Given the existence of discrepancies such as 
these—discrepancies which are admittedly dwindling—within the 
existing Communities, it would be quite unrealistic to assert that 
the United Kingdom was incapable of joining the Communities 
unless Parliament were to construct a system in which national law 
was subordinated in every relevant aspect to Community law. 

This is not the place to discuss the practical working of the 
Communities as political institutions, but it is clear that with the 
elements of supranationality are commingled features of a more 
typical international organisation. It is true that the Kuropean 
Commission, the symbol of supranationality, hes extensive powers 
of initiative in policy-making and general administration, as well as 
autonomous legislative and (in a narrow area) adjudicatory 
functions; that on most matters the Council of Ministers cannot act 
without a proposal from the Commission; and that the Council 
cannot amend a proposal of the Commission except by a unanimous 
vote. It is also true that on most matters the Council can arrive 
at a decision by a simple or qualified majority of votes, overriding 
dissentients. But in practice great efforts will be made to secure a 
consensus between the Commission and the Council, and within the 
Council, before a major decision is taken; and on issues of primary 
importance the Council of Ministers, still ‘‘ an instrument for the 
protection of national interests,” *“ is unlikely to take any decisive 
step in the absence of unanimous concurrence.™** 

To refute the argument that accession to the Communities will 
inevitably entail a forfeiture of national sovereignty and the aban- 
donment of parliamentary sovereignty is not, therefore, particularly 
difficult.2* Such a situation may indeed evolve gradually; but how 
inevitable is gradualness? The EEC Treaty is to be perpetual (art. 
240); but this is in substance a statement of intent,’* and not many 
international agreements are expressed to be of limited duration. 
Members of the Communities remain sovereign states in international 


24 Bebr, Judicial Control of the Buropean Communities (1962), 20. 

maA convention not to resort to majority voting in such a situation appears to 
have evalyed since the Luxembourg understanding of 1966, which was reached 
to conciliate President de Gaulle. 

35 For a forthright lesen of the argument, see Viscount Hailsham, H.L.Deb., 
Vol, 322, cols. 105-208 (July 26, ). Bee also Lord Lloyd of Hampstead 
(Dennis Lloyd) at cols, 887 

3¢ Though B rm v. Att.-Gen. [1971] 1 W.L.B. 1087, 1040, per Lord 

R. (obiter), expressly lea open the question whether Parlia- 

ment would be legally competent io aks the United Kingdom ont of the 

Communities after having implemented the treaties. 
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law; they retain their own political, constitutional and legal systems 
and styles of life. National sovereignty is, in any event, a matter 
of degree. Other international agreements entered into by the 
United Kingdom Government curb the exercise of sovereignty in 
practice, although Parliament remains formally competent to 
legislate in contravention of their terms.?’ The illustrations of 
international agreements usually offered to support this proposition 
are not, however, especially impressive. The North Atlantic Treaty 
is perhaps the most formidable because of the restraints it has 
imposed on foreign and defence policies ?*; but NATO does not 
embody an autonomous legal order, and membership of the 
organisation did not preclude France from resuming its freedom of 
action. For various reasons the United Nations Charter does not 
derogate significantly from Britain’s sovereignty; the United 
Nations Act 1946 merely empowers and does not oblige Her Majesty 
in Council to implement decisions of the Security Council to 
Impose sanctions on another State. GATT is a traditional multi- 
lateral treaty,’ which neither binds nor confers rights on 
individuals; it lacks machinery for judicial control; there is no 
legal procedure for procuring compliance by defaulting signatories ; 
tt has not been incorporated into English law. Potentially the 
closest analogue to the EEC is the European Convention on Human 
Rights.“° It embodies a rudimentary legal order, including a 
Committee of Ministers, a Council and a Court. The Court has 
jurisdiction to award damages to an individual aggrieved by (inter 
alia) an Act of the United Kingdom Parliament passed in breach 
of the terms of the Convention. And, as Greece discovered, a 
Government that blatantly violates its oblations under the Con- 
vention is likely to ftnd it impossible to retain membership of the 
Council of Europe. But the legal order of the Communities is more 
penetrating than that of the European Convention. The European 
Commission of Human Rights does not issue regulations purporting 
to have direct effect in the legal systems of member States; indeed, 
it is not a legislative body at all, and in considering complaints 
against violations of the Convention it does not even render final 
judgment except when rejecting a complaint. For signatories of the 
Convention, acceptance of the individual right of petition to the 
European Commission is purely voluntary; so too is submission to 
the “ compulsory ” jurisdiction of the European Court of Human 
Rights. By 1971 the United Kingdom had yet to appear as a 
defendant before the Court of Human Rights, though: certain 


37 Bee, 8g., aes Conn [1968] 1 W.L.R. 248, 247. 


pa gt) 10 I.O. e 
ilmour [1968] PL ea 62. See enerally J. K. 8. Fawcett, The 


Da the pein Convention on Human Rights 
41 Convention ( 8060 (1958)), art. 50. 
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changes in immigration law may have been accelerated in order to ~ 
forestall such a development. 

British entry into the Communities can be expected to qualify 
the exercise of national sovereignty more significantly than British 
membership of any other existing international organisation. How 
far autonomy will be abridged will depend upon the pace at which 
the economic community broadens into a meaningful political com- 
munity. A point may be reached where the idea of “ pooling of 
sovereignty ’’? becomes more than a loose description of the way 
the economic community works. 


y 


An arguable case can be made out for attempting to curb the 
legal sovereignty of Parliament by according Community law (or 
‘s directly applicable ’? Community law) superiority within our 
legal system over existing and subsequent parliamentary legislation, 
and by precluding Parliament from legislating inconsistently with 
Community law.“ Apart from the well-known conceptual objections 
to such an exercise, which cast serious doubt on its efficacy in 
view of the rule of judicial obedience to Acts of Parliament, so 
far-reaching an innovation is not demanded either by the charac- 
teristics of the Communities as political institutions or even by the 
existing relationships between Community law and the laws of some 
member States. Within a restricted area, it is possible for muni- 
cipal courts to determine the validity or interpretation of Com- 
munity law, in particular secondary law made by Community 
organs. Nevertheless, Parliament and the courts will be expected 
to give Community law such recognition as is necessary for the 
acknowledgment of its unique status within the legal system. 
Incorporation of Community law raises problems of legal policy 
and legal mechanics, to which various answers are possible. There 
are difficulties for every solution. How much Community law should 
be incorporated into United Kingdom law, and by what means? 
To what extent should Community law be (i) directly translated 
into the familiar language of the United Kingdom draftsmen, and 
(ii) Incorporated by general reference? The former method raises 
the prospect of many small discrepancies between “‘ domestic °’ Com- 
munity law and Community law as understood by Community 
organs. The latter method will set judges new problems in interpre- 
tative techniques without eliminating the risk of substantial con- 
fticts in interpretation. In the absence of detailed proposals by the 
United Kingdom for the implementation of Community law, these 
general issues will not be pursued. Instead, one can briefly consider 
the problem of directly applicable Community regulations, the 
ale cra ae argued by Professor Mitchell in his articles cited at note , 
(3 The fullest atudy of th ee loo oit., note 22, 


supra. Bee also Cmnd (1967), pares. 90-23, a forecast now partly 
overtaken by events within the Community. 
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annual output of which is roughly comparable with that of United 
Kingdom statutory instruments. 

One can provisionally assume that (i) the substance of many 
regulations will be directly incorporated into United Kingdom 
statute law prior to accession and (ii) provision will be made im an 
enabling Act for subsequent regulations, and perhaps some regula- 
tions already in force, to have the force of law in this country. 
In form, regulations of the latter class may be a type of delegated 
legislation. But they will be a very extraordinary kind of dele- 
gated legislation. For authority to make laws having effect in 
United Kingdom law will have been delegated to extraterritorial 
bodies.“ And those bodies will not be in any way subordinate to 
Parhament within their own spheres,“ at least in terms of the 
Community order. Moreover, if adequate effect is to be given to 
the doctrine of Community law primacy, instruments made in pur- 
suance of this delegated power ought to be assimilated, in certain 
respects, ab initio to Acts of Parliament. 

There is no need, and it would seem inappropriate, to amend 
the Statutory Instruments Act 1946 so as to bring Community 
regulations within the definition of statutory instruments. It may 
also be thought mappropriate to subject them to the negative or 
affirmative resolution procedure. But it may be desirable for them 
to be laid before Parliament, and for them to be subject to scrutiny 
either by the House of Commons Select Committee on Statutory 
E (whose terms of reference would have to be amended) 

r, preferably, by a new select committee of one or both Houses 
BO ' that (i) the attention of Parliament could be drawn to special 
features of which note should be taken and (ii) any representations 
to be made to the Community authorxies for securing amendments 
or revocation might be more effective. In any event, these law- 
making regulations should be made as accessible to the general 
pubhc as are statutory instruments. 

Perhaps the mildest form of special legal recognition that could 
be granted to Community instruments would be to provide that it 
was to be a defence to any legal proceedings that the conduct com- 
plained of was in conformity with a Community instrument, not- 
withstanding anything contained in any other Act of Parliament.** 


44 Possible analogies are the Visiting Forces Act 1952 (note 88, anfe) and 
the legislation under which effect was in this country to decrees of 
allied government in exile during the frond World War: see Wade and 
Phillips, Constitutional Law (8th ed.), pp. 54, 301-902. But the- primary 
operation of the acts and decisions of the competent authorities under these 
Tmessures was restricted to persons “' belonging to" the countries in question. 

45 2D tion to co-ordinate legislative bodies is permissible under some federal 


s. 51 (xxxvii)—reference of legislative powers b State Parliaments to Com- 
, monweslth Parhament) but the output of the “ delegate ” ıs not characterised 
as delegated legislation. 
46 The Hoonomst, April 24, 1071, p. 45. This formulation would not solve the 
pas of incompatibility between a regulation and a subsequent Act of 
arliament (see below). 
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But something more is needed if Community law is to be shielded 
against direct attack. For instance, Parliament might purport to 
give existing and post-accession Community instruments the same 
effect, when made, as the enabling Act providing for the incorpora- 
tion of Community law, subject to the qualification that it should 
be open to a municipal court to determine whether such instru- 
ments are compatible with the Treaties themselves. There is 
nothing constitutionally impossible in endowing subsequent instru- 
ments with statutory force in such a way as to enable them to pre- 
vail to the extent of any inconsistency over legislation in existence 
when they come to be made.‘’ One way of ousting the jurisdiction 
of United Kingdom courts to pronounce on the vires of such instru- 
ments may be to use a statutory formula, providing that the 
instrument when made shall have effect as if enacted in the 
enabling Act, and that (subject to the exception already mentioned) 
it shall not be called into question in any legal proceedings what- 
soever. It is true that the courts tend to adopt a very restrictive 
approach towards exclusionary formulae in ordinary Acts of Parli- 
ament,‘* but such an Act would be an extraordinary Act, and courts 
could reasonably be expected to have due regard to the reason why 
Parliament has excluded their supervisory jurisdiction.“ 

Can Parliament go further, and effectively give such instruments 
a force that prevails over subsequently enacted legislation to the 
extent of the inconsistency? The difficulty with this expedient 
(which, as has already been indicated, is not yet imperative) 1s 
that it would purport to achieve more than Parliament itself is 
generally understood to be able to do. Parliament can, in the 
eyes of the courts, make any law it chooses and repeal or amend any 
legislation already in existence; but Parliament as an institution 
must be sovereign or omnicompetent at any given moment of time, 
so that no Parhament can preclude itself or its successors from 
legislating on any matter for the future." The latter proposition 
(that subsequent laws prevail to the extent of their inconsistency 
with prior laws) is one of general application and is not peculiar 
to the legal doctrine of parhamentary sovereignty; & local authority 
cannot bind itself as to the content of subsequent by-laws.*? The 
rule is one of public policy, fortified in relation to Parliament by 


47 An analogous effect has been accorded b statute to measures of the General 
Synod of the Oburch of land; see Church of England Assembly (Powers 
Act 1919, s. 8 (6), and the ynodical Government Measure 1969. But it woul 
be futile fot P ent to vost directly tn Oomenunity organs power to 
or amend municipal legislation, for hey lack such competence under Com- 
munity law. 

43 Seo Minister of Health v. R., om p. Tan a. A.O. 404, though of. 

; [1804] A.O. 847 ("as if enacted ” 

formule); Anisminio Lid. v. Foreign Compensation Commission [1960] 2 
A.O. 147 (general exclusionary formula). í 

49 Of. de Smith, Judicial Review of Administratios Action (Qnd ed.), p. 3850. 

5° Ellen Street Estates Lid. v. Minister of Health [1934] 1 K.B. 590. 

51 William Cory & Son Ltd. v. London Corporation [1981] 2 K.B. 476. 
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the concept of a continuing representative political institution 
untrammelled as to the substantive content of legislation. 

Assuming that this formulation is correct," inconsistency 
between Community instruments and subsequent United Kingdom 
legislation will be eradicable, in the last resort, only by or under 
the authority of amending legislation in the United Kingdom. 
(Inconsistency may also be present in the initial legislation 
purporting to translate Community law at the date of accession.) 
But one can also assume that inconsistency of this kind will nearly 
always be the result of legislative inadvertence or inelegance. More- 
over, apparent discrepancies between Community law and municipal 
law will often be reconcilable with the aid of presumptions of 
legislative intent **—¢.g. that Parliament does not intend to legis- 
late in contravention of treaty obligations, that łt does not intend 
to effect a repeal of major legislation by a side-wind—and perhaps 
by an expressly enacted presumption that legislation and United 
Kingdom law generally are to be “ so construed and applied ” 
as not to conflict with existing Community law. 

Looking further towards the future, if cases of inconsistency were 
to become at all frequent, and if at the same time the idea of 
supremacy of Community law were to be consolidating in the 
laws of other member States, then the case for reformulating the 
doctrine of parliamentary sovereignty, in so far as it absolutely 
requires the courts to apply the most recent Act of Parliament 
relevant to the case before them, would become stronger. There 
is No accepted procedure for changing the basic rule, but it does not 
follow that the rule is unchangeable. The content of the rule ought 
not to be detached from public policy or common sense. It is 
indeed difficult to deny that the territorial ambit of parliamentary 
sovereignty is already confined. One can sidestep the controversies 
aroused by the wording of the Statute of Westminster 198] and 
similarly phrased Acts * and instead consider the United Kingdom 


53 Contrast Mitchell, loc. cit., note 22 supra, and his Constitutional Law (2nd ed.), 
Chap. 4, For consideration of the literature on ths problem of parliamentary 
sovereignty, see also de Smith, Constitutional and A ministrative Law (1971), 
pp. 82-02, and Geoffrey Marshall, Constitutional Theory (1971), Chap. 8. 
Bee also note 60, post. 

53 Bee pones Andrew Martın, 6 Common Market L.Rev. at 21-88. 

54 Cf. 
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merely preacribes the conditions under which that sovereignty is to be exercised. 
In Britssh Coal O ton v. R. [1985] A.O. 500, 520, the at Council (in an 
) observed that as a matter of strict law the United 


appeal from Cen 

Kingdom Parkament could repeal s. 4 or legislate for a Dominion in disregard 
of ıt; but it is more then doubtful whether this view would be upheld today 
(seo Ibralebbe v. R. [1964] A.O. 900, 918, 924). or whether it would be 
sustained in any of the Commonwealth countries concerned, See also note 
57, supra. 
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legislation under which British dependencies have attained inde- 
pendence since 1960. For exampk, the Jamaica Independence Act 
1962 provides that as from independence day no Act of the United 
Kingdom Parliament shall extend to Jamaica as part of its law.** 
Why should this not mean what it says, both in Jamaican law and 
in United Kingdom law? To assert, in the name of inalienable 
parliamentary sovereignty, that Pariament can nevertheless repeal 
or disregard the independence Act and make laws for Jamaica as 
if it were still a colony, is to fly in the face of international law and 
comity, public policy and common sense. Once a legal theory 
becomes ridiculous, it ought to be abandoned. It is plain that the 
United Kingdom Parliament has irrevocably renounced its formerly 
absolute power to change the law of most if not all of the inde- 
pendent Commonwealth countries, and that it has no sovereign 
power to change the law of foreign countries. This is a fact of life, 
one which United Kingdom courts as well as the Privy Council 
should be ready to accept as a law-constitutive fact." 

Judicial recognition of an abdication of Parhament’s sovereignty 
in the area occupied by Community law may not be at all readily 
forthcoming. Quite apart from the prevailing doctrinal ethos, public 
policy considerations will not, at first, point unequivocally to the 
conclusion that Parliament has been deprived of its most celebrated 
attribute. In the first place, relinquishment of extraterritorial 
sovereignty has not implied the subordination of Parliament to any 
other body within the United Kingdom, whereas full recognition of 
the hierarchical superiority of Community law would entail a 
revolution in legal thought. Secondly, recognising the partial abdi- 
cation of the legal sovereignty of Parliament ** tn this content can 
be represented as being an oblique recognition that the sovereignty 
of the United Kingdom as an international person has been abridged 
—a-no less formidable camel for a court to swallow. Thirdly, as 
has been indicated, although there is no procedure prescribed for 
termination of oœ withdrawal from the EEC, it may be pre- 
mature to assume that the Community is indissoluble. Other, more 
closely knit, constitutional entities have fallen apart in circum- 
stances not envisaged or provided for by the constituent instru- 
ment. And fourthly, the United Kingdom Parliament has an all- 


56 s. 1 (2). The meaning of this provision (and corresponding words in other 
independence Acts) has not been construed by the courts for the obvious reeson 
that the United Kingdom Parliament has abstained from passing such legisla- 
tion. But compared with the language of the Statute of Westminster and the 
Ceylon Independence Act, this is an a fortiori case. 

57 Cf. Blackburn v. Att.-Gen, [1971] 1 W.L.R. 1087, 1040, per Lord Denning 
M.R.: “ Freedom once given cannot be taken away. Legal theory must give 
way to practical politics.” 

58 On controversies about the possibility of total or partial abdication by Parlis- 
ment see esp. D. V. Cowen, The Foundations of Freedom, pp. 180-184; 
Geoffrey Marshall, Parliamentary Sovereignty and the Commonwealth, Chap. 5. 
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embracing competence over poltical questions,** whereas the 
functions of Community organs are primarily economic. 

If, however, with the passage of time, the Community develops 
characteristics of a political federation, and if the incongruity of 
the orthodox doctrine of parhamentary sovereignty becomes 
increasingly apparent in a context of expanding Community law, 
then a climate of opinion will doubtless develop in which heterodoxy 
will thrive and eventually prevail.*° The legal concept of parlia- 
mentary sovereignty may then drift away into the shadowy back- 
ground from which it emerged. 

8. A. DE SWITH.* 


5® Though of. the doubts ed Lord Cooper in MaoCormick v. Lord 
Advocate, 1958 8.0. oe atk tees Go ths Gin batons Gt Dace con. 
travenas fundamental terms of the Treaty and Act of Union with Scotland. 
so A similar view is well put by Dennis Lloyd in The Idee of Law at pp. 191- 


197-108. 
* F.B.A., Downing Professor of the Laws of England, University of Oambridge. 


CONTRACTUAL ACTIONS FOR DAMAGES 
AGAINST UNINCORPORATED BODIES 


It can scarcely be an uncommon occurrence for a tradesman or 
other person to contract to supply goods or services to a club or 
other unincorporated body and, when he does so, to expect that he 
will be able, in the first place, to look to the funds of the association 
for payment. Yet, according to the standard view, should the 
contract be broken and he compelled to seek redress in the courts, 
there are many obstacles to his reaching the funds. First, the funds 
belong to all the members in equal shares: hence to reach them he 
has to show that all members of the association are liable to him, 
and this he must do according to the rules of agency. If the 
members are made liable as principals their liability will extend 
beyond the resources of the funds and any judgment will be 
enforceable against them personally ; in order to protect them against 
this the courts have ruled that the usual authority of a commktee 
of management does not extend to pledging the credit of individual 
members but is normally limited to expenditure that can be met 
out of the funds,? and insist that a plaintiff proves that every 
member authorised the contract in respect of which he is bringing 
his action. Still, provided that his claim does not exceed the 
amount available in the association funds and that the contract was 
one of a sort contemplated by the rules, he should be able to obtain 
his judgment and with it an order for payment out of the funds.’ 
Yet, even in this case, his difficulties are far from over. He may 
not know who all the members of the association are, or may be 
unable to find some; in any event, if the membership is at all large, 
it will normally be impracticable for him to bring his action agamst 
every member, and he will require a representation order to enable 
his action to proceed. Even assuming that a representation order 
is obtainable in an ordinary action for damages,‘ he has to show 
1 The leadmg works are Lloyd: Law of Unincorporated Associations (Sweet & 

Maxwell, 1988) and ‘‘ Actions Instituted by end against Unincorporated 

Bodies’? (1049) 12 M.L.B. 400; Wertheimer: Law of Clubs (5th ed., ed. 

Maxwell Turner, Sweet & Maxwell, 1985); Josling Alexander: Law of 

Olubs (2nd ed., Oyez Publications, 1070); Dely’s Club Law (6th ed., ed. 

Martin, Bu , 1970). See too Ford: Unsnoorporated Non-Profit Asso- 

ciations—Thowr Property and Their Inability ease 1950); Smith: Law of 

Associations '(Oxford, 1914); Matthews: ures on an 
Obtaining Gredit by Unincorporated Associations '’ (1967) U.Qid.LJ. 302; 
Powell: Law of Agency (nd ed., Pitman, 1061); Bowstead: Agency (18th 


1 Plemyng v. Heotor (1886) 2 M. k W. 178; 150 B.B. 716. Lloyd: Law of 
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that all the members of the association have the same interest in the 
cause,’ and it is well established that if there is a chance that some 
members will be able to raise different defences from those available 
to others—especially those he has selected as representatives—no 
order will be made.* Moreover, if there has been any change in the 
membership of the association between the date he entered into his 
contract and the date on which he brings his action, he will be faced 
with the fact that members who have joined after the date of the 
contract will not have been able to have authorised it at the time 
It was made; so, even in the unlikely event of their having ratified 
it, or been able to ratify it (in the light of the rules that only a 
person on whose behalf a contract is purported to be made may 
ratify it and that the principal must be ascertainable at the date 
of the contract ") they will clearly have defences different from those 
of the persons who were members at the date the contract was 
made.* In consequence, a representation order will have to be 
refused and he may find it impossible to get his action off the ground. 

The foregoing account suggests that the view that a plaintiff in 
an action of the sort under discussion must depend for his remedy 
on the rules of agency making all the members liable to him is in- 
appropriate. It is the purpose of this article to suggest that it 
would be preferable to rest the claim of such a plaintiff to redress 
out of the funds of the association on another ground: that, in 
general, a person who makes a contract with an unincorporated 
body makes his contract, not with all the members, but with the 
members of the committee of management (or, at any rate, those 
members of the committee who have authorised or ratified the 
contract)*; that these committee members are entitled to an 
indemnity for expenses properly incurred out of the funds of the 
association *°; and that the creditor may claim to be subrogated 
to the committee members’ right of indemn#y and so proceed 
against the fund direct. It will also be submitted that if this 
view of the matter is accepted (and it must at once be admitted 
that there is no authority which fully supports it) then the repre- 
sentative action may be accorded a greater role in actions against 
unincorporated associations than it has at present. 

The first problem which arises in bringing & contractual action 
against an unincorporated association is to resolve who were the 


5 R.8.0., Ord. 15, r. 12. 

¢ London Assootation for the Advancement of Trads v. Greenlands Ltd. [1916] 
2 A.O. 15 (H.L.) per Lord Parker; Mercantile Marine Service Association v. 
Toms (supra); Hardie and Lane v. Chiltern , ] 1 K.B. 688 (Fraser J. 
and 0.A.); Barker v. Alanson [1987] 1 K.B. (0.A.). 

T Lloyd, (1040) 19 M.L.B. 409, 417-418 and ceases there cited. 

t Walker v. Sur (supra) per Kennedy L.J.; London Assootation for the Adva 
ment of Trade v. Greenlands Lid. (sapra); Barker v. Alanson (supra). 

* Of. Josling and Alexander, op. off., Chap. 4. 

10 See Mathews, loo. oit., p. 808. 

11 fee Ford, op. cit., pp. 72, 187. 
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contracting parties..* To this question courts have on Various 
occasions found different answers, and obviously enough it is a 
question the answer to which may depend very considerably on the 
facts of the individual case. The plaintiff may well not realise that 
the association itself lacks legal personality and is therefore in- 
capable of being a party to a contract; indeed it is likely that in 
the great majority of cases he may think that he has entered into a 
contract with the association.? On rare occasions this has led a 
court to deny the existence of any contract at all,’* but this is an 
unusual result and in the great majority of cases those members of 
the committee who have actually made the contract or have 
authorised or ratified it have been held personally lable. Sometimes 
this has been done on the construction of a written tontract,?*® but 
generally an order has been given by a club servant or a single 
committee member and the ensuing contract held to be made with 
those who authorised the making of the order.** The most recent 
and the fullest discussion of the matter is in Bradley Egg Farm v. 
Clifford." There the plaintiffs had contracted with, as they thought, 
the Lancashire Utility Poultry Society, to carry out various tests 
on their chickens; owing to the negligence of the employee sent 
by the Society their birds became infected with disease and they 


13 Bloom v. National Federation of Discharged and Demobtlised Soldiers and 
Seilors (1918) 85 TLR. 50 (0.A.), per tton LJ. 

13 In cases in which there has been any review of the evidence on this question 
this has certainly been so: see e.g. Jones v. Hope (1890) 8 T.L.R, 247n.; 
Overton v. Hewitt vig 8 T.L.RB. 246 .0.); Bradley Egg Farms vV. 
Clifford pew 9 All E.R. 878, y the dissenting judgment of 
Bennett 


14 Jones v. Hops (supra); Hollman v. Pullin (1884) Cab. & Hilt. 954. In these 
Nai me 


of a non-existen and, o being no rule that in such circumstances 
he was liable, the contract failed for want of parea Bee on this 
Powell, op. off., 268; Ford, op. oit., pp. 80-87, and a casos 


contracts on b of companies not yot in existence: Kellner v Bazter (80d) 
L.R. 2 O.P. 174; Newborns v. 5 id [1954] 1 Q-B. 45; Black v. 3 
1966] A.L.B. 744 h Court of Australa). In Overton v. Howitt (supra) a 
Ivi Court, relying on Jones v. Hope thought that the contract failed for 

want of s contractual intention: this was disapproved in Stesie v. 
Gourley 8 T.L.B. 772 (C.A.). 

15 Cullen v. Duko of Qusensbury (1781) 1 Bro. 0.0. 101; 38 H.R. 1011 (L.0.); 
1 Bro. P.O. 906; 1 E.B. 646 (H.L.). 

16 Delaunsy v. Strickland (1818) 2 Stark. 416; 171 E.R. 600; Glonester v. Hunter 

` (881 5 O. & P. 62; 1738 B.R. 878; Pink v. Scudamore Ues 50. & P. 71; 
173 H.R. 882; Burls v. Smith (1881) 7 Bing. 705; 181 E.B. ; Caldecott v. 
Griffiths (1858) 8 Ex. 808; 155 E.R. 1 > Lwuckombe v. Ashton (1862) 2 
F. k F. 708; 175 H.R. 1940; Steele v. Gourley (1886) 8 T.D.-B. 118; (1887) 
8 T.L.R. 772 (0.4.); dongas y. Gladstons (1990) 7 T.L.B. 60 (O.A.); 
Ha v. Granville-Smath (1801) 7 T.L.B. 264; al Albert Hall Corporatson 
v. Countess of Winohilsea (1891) 7 T.L.B. 862 (0.4); Bradley Hgg Farms vV. 
Clifford 2 All B.R. 878 (O.A.). In Stansfield v. Ridout (1830) 5 T.L.R. 
656 the unsuccessful defendant had also been a committee member, but 
this may not have been a significant factor in the decision. Cf. Henie T , 
Bell (1778) 1 Amb. 770; 27 B.R. 494; (1781) 1 Bro.0.C. 101, 108n.; 28 E-B- 
1012. Contra: Jones v. H (supra) per Thesiger L.J.; Overton v. Howitt 
(1886) 8 T.L.R. 246 (D.0.); Bradley Egg Farms v. Giger (supra) por 
Bennett J. 17 [1048] 2 All H.R. 878 (CA.). 
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suffered loss. At first instance they obtained judgment against 
the members of the executive council of the Society personally and 
the Court of Appeal, by a majority, upheld the decision. Scott L.J. 
(with whom Goddard L.J. agreed) accepted that in a sense the 
plaintiffs had intended to contract with “ the society,” but this 
meant no more than that they had intended to make an enforceable 
contract with the person or persons the law would hold responsible. 
Since in law the society as such had no existence, the function of 
the law was to imply that the contract was made with those persons 
it would hold responsible; and from the persons associated together 
under the umbrella of the name of the society, it would hold the 
members of the executive committee personally liable as being those 
most directly concerned in the function of making contracts. The 
society in this case was one which existed to fulfil purposes, but 
Scott L.J. equated the position of the executive committee of such 
an association with that of the committeemen of a club and, indeed, 
seemed to regard the latter as something of an a fortiori case.!' 

It is only in a minority of cases that a plaintiff has sought to 
make all the members of a club or society liable on his contract, and 
it is worthy of notice that in nearly all of these there has no longer 
been an association fund in existence when he has brought his 
suit **: it would therefore have been useless to bring an action 
against the committee members hoping that they could recoup them- 
selves out of the fund. In these cases, unleas there has been some 
special feature from which the courts have been able to find an 
express or implied grant of authority to make the contract under 
review, the principle that in general a club member does not 
authorise the committee to pledge his personal credit has ensured 
that the plaintiff has rarely succeeded. These cases thus point to 
a possible disadvantage of the view that the members of the 
managing committee act as principals when they make contracts 
for the association: unless they can show that their action in 
making it was authorised by all the other members of the asso- 
ciation they alone will be answerable for any liability in excess of 
the funds. This may seem harsh on them, but the courts have 
consistently taken the view that the committee members are in 
the best position to know the affairs of the association, and that 
if they pursue a course of conduct which gives rise to a liability 
in excess of the funds they should take steps to protect themselvés 
against it, either by calling a meeting to approve their projected 
action or in some other way *°; it is this which lies at the-root of 
18 e 3 ; 

Seo Cullen v. Duke of Queensbury ea D Strokland (sæpra) 
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987] 1 K.B. 468 (0.A.); Hardie and Lans v. Ohiltem [1998] 1 K.B. 668 
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the rules in both Flemyng v. Hector ™ and Wise v. Perpetual 
Trustee Co.™ Although it also seems to be accepted that the terms 
of a contract may be such that a person who contracts with a 
representative of an association may agree to the liability of the 
other contracting party being limited to the extent of the assets 
of the association * (and in a very few cases such a limitation has 
been enforced) ** such cases are obviously likely to be very rare. 
This policy is, it is submitted, correct; as between the members 
of the club and the committee those who have undertaken the 
task of management should be liable for any loss that is suffered 
as a result of their decisions, and the outside contracting party 
can have little cause for complaint if his principal rights are against 
the person with whom he has contracted and he is subject to the 
usual rules of agency if he wishes to go beyond them. 

Although it is beyond doubt that the existence of a right of 
indemnity against the association fund is assumed by every person 
who undertakes the duties of a committee member of a voluntary 
society there is surprisingly little direct authority in its favour. 
There are only two remarks of Lindley L.J. to support it: mm 
Collingridge v. Gladstone,™ in discussing whether or not a trades 
man was in any way limited in his remedy by the funds of the 
association, he said: ‘‘ In nine cases out of ten the tradesman does 
not look to the fund alone, to the exoneration of the person 
giving the order, but he would look to the person giving the 
order to pay him, the person indemnifying himself out of the 
fund ”; and in The Royal Albert Hall Corporation v. Countess 
of Winchilsea,** having held the defendant, as President of an 
unincorporated body, liable on a quantum meruit for the hire of the 
Hall for a fête, held by the association, he continued: oo Ab 
may fairly be inferred that sbe relied on the funds of the League 
and the proceeds of the fête for her indemnity.” On their own, 
these remarks are frail authority and Lindley L.J. offered no basis 
on which to rest the right to an indemnity; but an adequate basis 
is not hard to find. Clearly, the position of the committee members 
as managers of the fund is a fiduciary one, the fiduciary character 
stemming from the fact that the committee members have the 
control of property that belongs (either at law or in equity) to 
other, people.’ Lord Abinger once suggested that: “‘ those gentle- 
men who are members of the committee are not in the nature of 


21 TE 9 M, & W. 178; 150 B.B. 716. 22 [1908] A.O. 189 (P.C.). 

aldscott v. Gri (1858) 8 Hx. 998; 155 B.R. 1818; Luckombe v. Ashton 
(1862) 2 F. & F. 708; 175 P.R. 1249; Jones vV. t i 8 T.L.R, 247n.; 
Stsels vV. eee 8 T.L.R. TTA (0.A.); Collingridge vV. Gladstone (1890) 


a4 Higgins v. H kins (1848) 8 Ex. 163; 154 E.B. 700; De Vries v. Corner 
18 L.T. 686. See Matthews, loo. cit. 

25 aa TL.R. 60 (0.A.). 26 (1991) 7 T.L.B. 862 (0.A.). 

27 . 8. Sealy: *“'Fiduciary Relationships "| (1008) S-Di 60, 74-75; 
“Bome Principles of Fiduciary Obligations ™ [1063] O.L.J. 110-128; ** The 
Director as Trustee"? [1967] O.L.J. 88, 66-87. 
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agents, to bind the club by their contracts, but they are trustees 
having the management and administration of the funds of the 
club ” *; and, however loose his use of the word “ trustee,’’ his 
appreciation of the fiduciary position of the committee members is 
manifest. And in a closely analogous context, in Ka p. Chippen- 
dale ™ the court had no doubt of the fiduciary position of the 
directors of an unincorporated company. The holding of a fiduciary 
position may not be conclusive of the right to an indemnity for 
expenses properly incurred in the discharge of the fiduciary duty, 
but the right is a very common incident of such a position and cer- 
tainly it exists in the cases nearest to that of the committee 
member. In Ka p. Chippendale the court had no hesitation in award- 
ing the directors such a right, Turner L.J. saying that they “ stood 
in the position of trustees ” *° and treating the right as incident 
on that status. Moreover, where an association possesses separate 
trustees of its funds as well as a managing committee there is no 
doubt that a trustee who incurs a personal liability purely by 
reason of his position as such is entitled to an indemnity against 
the fund: in Wise v. Perpetual Trustee Co.?! the Privy Council 
took this as being axiomatic in the case of the trustee of a lease, and 
in Linaker v. Pilcher ™ trustees of a trade union who were tech- 
nically proprietors of the union newspaper, were held entitled to 
an indemnity in respect of the personal liability they incurred 
when, without their knowledge, a libel was published in the news- 
paper. Nor can there be any doubt that if the trustees were to be 
accorded the powers of managing the affairs of the society they 
would be entitled to an indemnity for any contractual liabilities 
that they might lawfully incur just as a trustee with a power of 
carrying on a business is entitled to that right. In the normal 
case where there are both trustees and a managing committee it 
would be remarkable if those persons who are compelled to accept 
personal lability on the contracts of the association and have the 
power of managing its funds should have fewer rights against the 
funds than the trustees, whose function in these circumstances is 
almost wholly ministerial. An alternative justification for the 
existence of the right of indemnity would be by way of an implied 
contract, using the well-accepted principle that the members of 
the club who take the benefit of the contract should also bear that 
much of its burdens to justify the implication of the contract. ft 
is on this principle that the indemnity of an agent is said to rest,?? 


28 Todd v. Emly (1841) 7 M. & W. 497; 151 E.R. 882. 

20 (1858) 4 De G.M. & G. 19; 48 E.R. 415 (Lords Justices). 

3¢ Ibid., pp. 42, 58; 428, 427. 31 {1008] A.O. 199 (P.6.). 

33 (1901) ba L.T: Although other points made in this cass heve been over- 

ruled (ses Tof Vals Railway Co. v. Amalgamated Society of Railway Ser- 

vanis [1001] A.O. 426 as interpreted in Longdon-Gri v. Smith { ] 1 
K.B. 295, and Osborne v. Amalgamated Sooisty of way Servants [1910] 
A.C. 87) this principle remains intact. 

33 Bristowe vV. 1 e (1861) 9 H.L.0. 901; Minnitt v. Lord Talbot da 

Malahide (1876) 1 L.R.(Ir.) 148. Cf. Re Johnson (1880) 15 Oh.D. 848. 
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but in the present context it would have to be applied with too 
much delicacy for it to be convincing; hence it is preferable to 
regard the indemnity of the committee member against the funds 
as an incident of his fiduciary position and a counterweight to his 
fiduciary duties.** 

When the right of a committee to an indemnity is discussed, 
mention is sometimes made of the case of Minnttt v. Lord Talbot,** 
in which committee members who had been compelled to make 
good their personal guarantees of a loan made to their club were 
awarded an indemnity and a lien against all the club property for 
the amount that had been expended on the purposes of the club. 
In that case, however, the committee had acted in accordance with 
resolutions of the club passed in general meeting, and the reasoning 
in the case is wholly based on the fact that Sullivan M.R. found 
its members were acting as agents for the members of the club 
generally, so that their indemnity was that of agents—a point 
emphasised by the final decree in the action,”* which went on to 
award the committee members a personal indemnity against those 
members who had authorised or ratified the borrowing transactions. 
The case, therefore, is of little help. On the other hand, it may be 
suggested that in Baker v. Jones *' Lynskey J. refused an indemnity 
against association funds to committee members, but he had already 
held that the expenditure in respect of which it was claimed was 
outside the objects of the society, and there is nothing in his 
judgment to suggest that an indemnity should not be allowed m 
an appropriate case. 

If it is accepted that committee members have a right of 
indemnity against the association funds various consequences, to 
which attention has not often been drawn, would appear to follow. 
With respect to liabilities incurred in the ordinary running of 
associations their position is clearly analogous to that of trustees 
carrying on a business. It is well established that a trustee has a 
right “‘ to be indemnified, not merely against the payment made, 
but against his lability ” **; he may, therefore, go directly against 
the fund to meet the Habilities he has legitimately incurred. More- 
over, where the trustee has these rights, it is equally established 
that the creditor may claim to be subrogated to them, and so pro- 
ceed directly against the fund.” The reason for the trustee being 
given the right to immediate recourse to the fund is thet it would 
be unfair to risk causing him financial hardship by making him pay 
his own money to meet a debt in respect of which he will have an 


34 Re Turner, Wood v. Turner [1907] 2 Oh. 126; Walters v. Woodbridge (1878) 
7 hD. 804 (0.A.). 

35 (1876) 1 L.B(r.) 148. 3¢ (1881) 7 L.R.(Ir.) 408. 

37 [1954] 2 All B.R. 558. Contrast Stevens v. Keough 73 0.L.B. 1 (E.O. 
Aust) and see Matthews, loo. ott. 

38 Re Blundell (1888) 40 Oh.D. 370, par Stirling J. 

ee ee coon vies D. 955: Re Evans (1887) 84 Ch.D. 597 
(0.A.); Dowse v. Gorton ] A.O. 100 (H.L.); Eoolestastioal Commisstonors 
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Indemnity; and the creditor is subrogated to his rights in order 
to prevent the risk of circuity of action. These reasons apply with 
at least equal force to a committee member who is personally 
liable on an association contract and to his creditor, and the same 
rights of immediate recourse to the fund and to subrogation should 
be accorded to them. It has been objected *° that subrogation 
to the rights of the committee members is inadequate protection 
for the creditor, whose rights are made dependent on those 
of the committee member and who may consequently lose them 
through a default entirely independent of the transaction with him. 
Thus he may find himself confined to only partial recovery for his 
claim, or may be denied recovery out of the club funds altogether, 
despite the fact that they may be more than sufficient to meet his 
demands and the committee members against whom he must then 
proceed may be men of straw. There is obviously a good deal of 
force in this: the rights of the creditor are derivative upon the 
equitable rights of the committee member, and so must be dimini- 
shed or extinguished if the latter has prejudiced his own by a 
default in some other matter. But the criticism must not be taken 
too far. In many cases, it may be that only one or two com- 
mittee members are in default, and that others, including some of 
the contracting parties, are not. In the case of trustees, where there 
have been both innocent trustees and trustees in default, the creditor 
has been allowed to retain his right of subrogation by proceeding 
through the rights of the innocent trustees.‘! This rule is likely to 
be of much more use in the case of committee members, for it is 
clear that there is no rule enjoining them always to act together 
in the same way as trustees; consequently, even if there has been 
a previous default in the administration of the association, there 
remains a greater likelihood of at least one innocent committee 
member being a party to the subsequent transaction. 

Moreover, the scheme of subrogating the creditor to the right 
of mdemnity of the committee members provides a means of 
allowmg him to attack the funds of the association despite changes 
in the membership between the date of the contract and the date 
of action. The rights of the committee members arise as soon as 
the lability is incurred, and give rise to an equitable lien on the 
property of all the persons who are jointly interested in the fund 
at that time. When any member leaves the association his interest 
passes to the other members, who may be taken to have notice of 
the equitable right against it: it is, after all, the same right that is 
enforceable against their own shares. Similarly, anyone who joins 
@ club may be taken to acquire his interest in the association pro- 
perty subject to all existing equitable rights against it. He may not 
know precisely what those rights are, but he may be taken to know 
` that there may be outstanding claims against the fund which will 


40 Ford, op. oit., p. 187. 41 Re Frith [1002] 1 Oh. 842. 


Nov. 1971 CONTRACTUAL LIABILITY OF ASSOCIATIONS 628 


have to be met out of H. This is really an extension of actual notice, 
for the alternative way of putting the point—that it is an implied 
term of his contract of admission to the association that he should 
acquire his share in the fund subject to existing claims on it—equally 
fixes him with notice. Even if it is felt that such notice must be 
constructive, it would not offend the policy of commercial con- 
venience that lies behind the general rule that the doctrine of con- 
structive notice does not apply to a fund which may consist of 
pure personalty to allow such notice in this sort of case, and to 
leave the matter at the level of implied contracts would still allow 
the club members to deny the claim of the creditor, who could not 
be a party to them. The analysis is even more easily made if one 
prefers the opinion that the members of an association hold the 
fund in some equitable form of co-ownership,® for then the new 
member must take his equitable interest subject to existing equities. 
The only other difficulty that may arise is that a committee member 
who is personally liable on a contract may cease to be a member of 
the committee—or, indeed, the club—by the date of the action; but 
this should not affect his rights: in an analogous situation, a 
trustee who has retired from his trust has been held entitled to 
enforce his right of impounding a beneficial interest in the fund 
after his retirement.“* It should, perhaps, be said that although 
this analysis has been made from the standpoint of persons joining 
members’ clubs, in which there is no doubt that they acquire an 
interest of some kind in the club property, it is even more applicable 
to those associations which exist for the achievement of purposes in 
such a way that it is difficult to say that the subscribing members 
have any kind of proprietary interest in the fund.“ 

A consequence of this avoidance of the difficulties which arise 
from & changing membership after the date on which a particular 
contract is made is that even in a case where the committee members 
have the authority of all the members of the association to enter 
into a transaction so that the committes members are indubitably 
the agents of all the members, the proper view of the transaction 
should nevertheless be that the committee members have con- 
tracted as principals to the extent of the fund, and as agents there- 
after. In this way the creditor will be able to attack the fund 
directly, regardless of the complications which inevitably arise from 
viewing the matter as wholly one of agency. This scheme will in 
fact generally accord best with the intentions of the parties: with 
those of the club members, who will normally have intended only 
to pledge their personal credit to the extent that the club funds are 
inadequate to meet the liability (a point which assumes extra 


42 Ford, op. 5-6; Morris and Leach: Rule against Perpetuittes (2nd ed., 
Sect E a 1982, pp. 814-815). 
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importance when it is remembered that the personal hability of a 
member who has authorised the contract will survive his ceasing 
to be a member), and with those of the outside party, who will still 
regard the association funds as his primary source of redress; and 
this should be a sufficient basis on which to Justify it. 

There are also certain procedural consequences of this analysis. 
First, if the club or association has trustees and a managing com- 
mittee the proper procedure would appear to be for the creditor 
to bring his action against the committee members and to join the 
trustees in the action, not as representatives of all the members 
under Ord. 15, r. 12, but simply as representing the fund under Ord. 
15, r. 14. Secondly, if there are no trustees of the association, the 
action should again be brought against the members of the com- 
mittee who made the contract, but this time joining also the 
members of the committee at the date of the action, this time as 
representatives of all the members.“ The point here is that the 
contracting parties can only reach the association fumd by way of 
indemnity, and if it can be accepted that new members acquire 
their interest in the fund with notice of, and therefore subject to, 
the equitable claims against it, then all members, regardless of the 
date on which they joined, will have “ the same interest in the 
cause ” that Ord. 15, r. 12 requires. In this way the representative 
action could again fulfil a useful purpose in actions brought against 
unincorporated associations, as it appears that it has not done 
since Barker v. Allanson,** and Lord MacNaghten was surely right 
in the Taff Vale“ case in thinking that it is desirable that the 
representative suit should be available in such cases to prevent the 
law from being powerless to reach the funds of an association. 

Although this analysis has been concerned only with the case of 
an ordinary contract within the authorised powers of the committee 
members, it is applicable to other situations. First, it has already 
been seen that it can be used in some tort cases, as in Linaker v. 
Pilcher,** where the liability of trustees arose simply from their pro- 
prietorship of the newspaper. In cases where the committee mem- 
bers are made liable in tort without there having been any personal 
fault on their part they, again like the trustees of a business, should 
be entitled to their indemnity “* and the plaintiff’s right to subro- 
gation °° should follow. The most frequent cases in which the 
right to indemnity will arise will be cases in which the committée 
members are made vicariously liable for the torts of club or society 
servants (as in Bradley Egg Farms v. Clifford) ** or where they are 
made Hable for the acts of an independent contractor whom they 
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have employed (as in Brown v. Lewis) **; beyond these cases their 
torts are unlikely to be within the scope of their management of the 
funds and they will therefore not be entitled to an mdemnity.” 
Secondly, it is at any rate possible that even in relation to con- 
tracts which are not strictly within their powers of management 
committee members may be entitled to an indemnity against the 
fund to the extent that the association has benefited from them, pro- 
vided that they have acted m good faith and honestly expected to 
be repaid. Again in the case of trustees it is established that a 
trustee who is charged with a breach of trust may set off against 
the claim of the beneficiaries any benefit that has resulted to the 
trust from his expenditure (as in Vyse v. Foster,** where the 
trustees had spent money in building a house, and in Jesse v. 
Lloyd,** where the trustee had spent money in rebuilding a mansion 
house which had been burnt down). Jesse v. Lloyd goes very far in 
allowing the trustee an indemnity in respect of any expenditures 
which benefit the trust, for in that case the trustee had used his 
own money in rebuilding the house and Kay J. (albert with much 
doubt and hesitation) allowed him an indemnity despite the fact 
that he held that not even the court could have authorised the 
expenditure of trust money for the purpose of rebuilding; and 
there are other dicta in the reports in favour of this right.** In the 
case of committee members this principle would be especially valu- 
able where the committee of a ready money club has purchased 
goods on credit for the members and they have used or consumed 
them. It may have been fair to deny the wime-merchant Flemyng 
recovery against all the members of the Westmmster Reform Club 
personally for the wine he supplied on credit to the club,°’ but had 
the members consumed the wine and the funds been sufficient to 
meet its cost it would equally have been unfair to deny the com- 
mittee members their right of recourse against the fund and the 
plaintiff all means of reaching it." 

The scheme here put forward would, as has already been sug- 
gested, give a useful field in which the representative action could 
operate in suits against unincorporated bodies. But in the absence 
of any authority to support it, and in the light of the common asser- 
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tion that no representation order may be made in common law 
actions for debt or in tort,** it may be worthwhile to note that two 
Australian states have rejected the representative action as a means 
of proceeding against unincorporated bodies and have substituted 
new rules of procedure to cover such actions. The Rules of the 
Supreme Courts of South Australia and of Tasmania *° provide that 
the members of the society may be sued in the name of the society 
and, provided that the plaintiff’s cause of action is one in respect 
of which the society would have been liable as principal if it had 
at all material times been a corporation, judgment may be entered 
against the society as if it were a corporation and may be enforced 
against the common property of the members as if the property 
were the property of the society and the society were and had at 
all material times been a corporation. In the event of the common 
property being insufficient to satisfy the judgment the plaintiff may, 
with the leave of the court or of a judge, enforce the Judgment 
against any person who was a member at the date on which the 
cause of action arose; but the member must be given an opportunity 
to show cause why leave should not be granted, and if he does go 
the court may order that any question relating to his personal 
liability be tried normally. It is clear that the framers of the 
Rules were thinking in terms of a liability based on principles of 
agency,** the fiction of corporateness being introduced to avoid the 
difficulties caused by new members joining an association after a 
cause of action has arisen. Professor Ford has suggested "? that the 
Rules have changed the law of agency as it applies to unincor- 
porated associations so that the committee members may bind 
individual members in respect of any matter within the objects of 
the society; but this would be ultra vires the Rules, which are made 
under Acts * that do not confer any power on the Judges to make 
any substantive alterations in the law in the Rules of Court. But 
in any case, as the High Court of Australia pointed out in Williams 
v. Hursey,** the fiction does not meet the real problem: the Rules 
themselves recognise that only the members existing at the date the 
cause of action arose can be Hable upon it; to allow judgment to be 
executed against a fund belonging to a different group of people— 
the members at the date of judgment—cannot be justified by any 
manipulation of the law of agency. The result which the Rules 
seek to reach, however, is that the primary liability should be that 
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of the fund and the secondary liability that of those who are per- 
sonally liable on the cause of action (provisionally regarded as all 
the members, but presumably in the event of a successful challenge, 
then those who made or authorised the contract, or who committed 
or authorised the tort—and these will normally be the committee 
members). This reflects precisely the position that it has been 
contended that the substantive law should reach and if the 
fiction of corporateness can be said to do no more than to emphasise 
(perhaps by pointing to an analogy with the ultra vires doctrine) 
that the expenditure must have been within the powers of the 
committee members in the sense that they are entitled to their 
indemnity for it, then the Rules may be effective as they stand. 
In conclusion, therefore, it is suggested that the analysis here 
put forward is worthy of adoption for three main reasons: (1) it 
accords best with the expectations of the parties to a contract of the 
kind here discussed (and, so far as the writer can judge, with the 
practice of most associations); (2) it affords scope for the greater 
use of the representative action in suits against associations; (8) it 
accords with the view of the result that the law should reach m this 
field expressed in the procedural provisions of those states in the 
British Commonweath which make special rules for suits against 
associations. Certainly its end result is, it is submetted, greatly 
preferable to that of the orthodox analysis of suits against unin- 
corporated bodies set out in the first paragraph of this article. 


J. F. Keevre.* 


M AtA., B.0.L.(Oxon); Senior Lecturer in Lew at the University of Adelaide. 


A NOTE ON PRINCIPLES 


In The Concept of Law Professor Hart propounds the notion of law 
as a system of rules. The generality of such an explanation has 
been challenged by his succeasor as Corpus Christi Professor, Pro- 
fessor Dworkin, in his lucid and stimulating article ‘‘ The Model of 
Rules.” + This short note will comment upon two of the issues 
raised by Dworkin, first his distinction between principles and rules, 
and secondly his analysis of discretion. 


1. PRINcIPLES AND RULES 


A most important feature of Dworkin’s article is the distinction he 
draws between two different types of proposition, both to be found 
in law. On the one hand are legal rules. These are now, thanks 
to Hart, better understood than they were. They are nevertheless 
formidably varied and complex, more perhaps than Hart in his 
successful zeal for simplicity always makes clear. Even so the 
outline of a rule as depicted by Dworkin is quite recognisable. It is 
& normative proposition, making certain legal results depend upon 
the establishment of certain factual situations stipulated in the 
antecedent part of the rule. Thus the attestation of a will by less 
than two qualified witnessses leads to the conclusion that the will 
is invalid. Dworkin’s contribution is to identify an entirely 
different type of proposition. This is the principle. Now that he 
has pointed them out to us, they can, as he remarks, be seen on all 
sides. They include such things as the canons of statutory inter- 
pretation and the maxims of equity. They differ from rules in their 
mode of application to given situations. They do not necessarily 
determine, as rules do, the outcome of a dispute in which they are 
applied. They merely incline the decision one way or the other, 
and for this reason have a dimension of weight which rules lack. 
Rules apply in an all-or-nothing way; either the decision falls 
within the ambit of the antecedent portion of the rule in which case 
it must be dealt with as the rule dictates, or it does not, in which 
case it is unaffected by the rule. It will be clear that, so defined, 
rules can not conflict with each other, and may, at most, be subject 
to exceptions. Principles may however be applied, in the sense of 
being taken into consideration by the judge, but still not succeed 
in swinging the decision in the way they indicate, perhaps because 
other and weightier principles pomt to the opposite conclusion. 


1 85 Univ. of Chicago L.R. 14 (1967), subsequently republished in Hesags in 
Legal Philosophy ed. by Bummers (1968) and Law, Reason and Justice ed. by 
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Principles may thus conflict and still survive in their pristine form 
umencumbered with exceptions. Dworkin says,’ 


‘‘'The difference between legal pes peace legal rules is a 
logical distinction. Both sets of stan int to particular 
decisions about legal obligation in particular circumstances, 
but they differ in the character of the direction they give. Rules 
are applicable in an allor-nothing fashion. If the a rule 
stipulates are given, then either the rule is valid, in which case 
the answer it supplies must be accepted, or it is not, in which 
case it contributes nothing to the decision.... But this is not 
the way... principles. . . operate. Even those which look 
most like rules do not set out legal consequences that follow 
automatically when the conditions provided are met.”’ 


It is endemic among modern writers on jurisprudence to illustrate 
their contribution by analogy with the rules of a game.’ Dworkin 
is no exception. Baseball is his game. He points out that it is 
dominated by rules, among them the rule that a batter who has 
taken three strikes is out. This rule has some exceptions, such as 
that the batter is not out if the catcher drops the third strike, but 
in principle these could all be listed. He turns to the law for his 
examples of principles. The case of Riggs v. Palmer * is used. Here 
the court refused to allow a murderer to inherit under the will of 
the man he had murdered, and justified its decision by reference 
to the principle that a man should not profit from his own wrong. 

It is because it pays no, or no sufficient, regard to principles 
that Hart’s account is attacked. Dworkin seems to require reference 
to both types of proposition. Such an account finds difficulty m 
the area of interaction between rules and principles. It might be 
supposed that no such area need exist. The rules might be con- 
fined to the area comprised by the pre-defined fact situations set 
out in their antecedent parts, and the principles left to operate else- 
where. The reason for rejecting this view requires some further 
elaboration of the concept of an all-or-nothing rule. It might be 
thought that such a rule stipulated readily determined fact situ- 
ations, such as attestation of a will by less than two qualified wit- 
nesses, followed inexorably by the consequence of invalidity. In 
the case of such rules it would be possible to predict with tolerable 
certainty where, and how, the rule would apply. Dworkin himself 
points out however that rules are not necessarily of this type. He 
admits that some operate substantially as principles by employing 
such nebulous concepts as “reasonable care’’ among the fact 
situations they stipulate. It is obvious that this is by no means a 
readily determinable matter, but is rather one requiring fine judg- 
ment upon which opinions might legitimately differ. Much less con- 
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fidence could be placed in any prediction relating to the application 
of a rule so framed. If propositions so framed ere indeed to be 
accounted rules it ceases to be the case, even in theory, that every 
instance to which a rule will apply can be listed in advance. All 
that then remains of the distinction between rules and principles 
is that a judge cannot consistently categorise a situation by reference 
to such a “‘ soft”? concept contained in a rule and ignore the 
direction given by it. We may be uncertain whether or not the 
Judge will find that reasonable care was taken, but we can be 
certain what the result will be if he does. It is rather disappointing 
to find that in such a system the distinction between rules and 
principles can be made only retrospectively once the judge has 
categorised the situation. It is worth finding out if the difficulty is 
caused solely by the ambiguity between rules and principles induced 
by the formulation of rules in terms more applicable to principles 
in such a system. This may be tested by supposing instead a 
system in which all the rules employ only hard, clearly defined and 
well-established concepts, restricting vague and soft ones to the 
statement of principles. Since it is characteristic of rules that 
where they apply the result follows automatically, and since in 
such a system the area of application would be well-defined, it might 
be expected that m the area covered by the rules some certainty of 
prediction could be achieved, and a stronger distinction between the 
application of rules and principles established. Any such expec- 
tation would be disappointed on account of the co-existence with 
such rules of principles. It is characteristic of principles not only 
that they do not automatically determine results; though they 
may determine them as a matter of choice, but also that the range 
of circumstances to which they may be applied cannot be listed in 
advance. It follows that no area can be pre-empted for the exclu- 
sive operation of rules. But if rules and principles overlap in a 
given situation and indicate different results, a choice must be 
made between them. Either the result is to be determined by the 
application of the rule, or it is not. If it is, then any suggestion 
that the principle was also appHed can be dismissed as so much 
mouth-wash. If it is not, and the principle really has a chance of 
influencing the outcome, then there is no rule in the required sense. 
The reason for this is that principles are ew hypothest too vague to 
constitute exceptions to rules. This point may be furthér ilus- 
trated by reference to Dworkin’s own examples of the baseball 
game and the case of Riggs v. Palmer. Suppose that in. addition 
to the strike rule mentioned by Dworkin there is in baseball also a 
principle operating against ungentlemanly, or un-American, activi- 
ties by the players. And suppose that the third strike is caused by 
the short-stop blinding the batter by using a mirror to reflect the 
rays of the sun into his eyes. The probable result would he ta- 
penalise the fielder and to advance the batter to first base. If so 
It is apparent that there is no simple automatic rule subject to a 


Nov. 1971 A NOTE ON PRINCIPLES 681 


finite number of precise exceptions that the batter is out on a third 
strike. There is a further imprecise and sprawling exception induced 
by the operation of the principle. It cannot be stated with sufficient 
precision or in advance what these situations will be, and they can 
therefore not themselves constitute exceptions to the rule. It 
follows that the strong all-or-nothing sense of the rule must also be 
abandoned. It is even easier to see this in law since # is more 
redolent with principles. It is especially clear in the light of 
Dworkin’s well-chosen example of Riggs v. Palmer. Here a man 
was named as heir in the will of his grandfather whom he then 
murdered. The will was properly attested, and thus the rule 
adduced by Dworkin as the very model of a legal rule applied and 
the will was not invalid. On this occasion however it ran up 
against one of his examples of a principle, namely that a man shall 
not profit from his own wrong. The principle prevailed and the 
heir did not inherit under the will. It is true that Dworkin could 
slip out of the difficulty by arguing that rule and principle do not 
conflict since the rule relates to the validity of the will, and the 
principle to the distribution of the estate under the will. But this 
would be unsatisfactory, since the whole force of the rule about the 
validity of wills is lost if it is not also understood to connote the 
other rules relating to the distribution of estates under vald wills. 
It is just as much a rule in Dworkin’s sense that the heir named in 
a valid will shall take under it subject to exceptions, as that a will 
is invalid if not attested by the correct number of qualifled witnesses. 
But this rule is subject to the indeterminate and indeterminable 
range of contrary decisions encompassed in the principle that a 
man may not profit from his own wrong, 80 it too, like the strike 
rule in baseball, loses its strong all-or-nothing character, and ceases 
to be a rule in Dworkin’s sense at all. 

An alternative approach might be to distinguish more sharply 
between the situation before decision is made, and after. Most 
positivists, and certainly Hart,’ would argue that legal rules can 
never be spelled out in terms of all the situations to which they 
might be relevant. This is partly because of the limitations of 
language and partly because of the limitations of foresight. It is 
well-accepted doctrine that in doubtful situations the judge must 
decide whether the doubt is induced by the Hmits of the ambit of the 
words and phrases used in stating the rule, or the purpose which 
inspired it. On this view the baseball case and Riggs v. Palmer 
can be explained as situations in which the application of the rule 
to the facts was previously uncertain. Once the decisions had been 
reached doubts about those situations disappeared. It then became 
clear that batters were not out on a third strike if it had been 
induced by their being blinded by the short-stop, and that murderers 
could not inherit under the wills of those they had murdered, subject 
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only to the creation of further exceptions to these rules to cater for 
even more bizarre situations or to the rule being changed by some 
higher authority. It will be noticed that on this analysis the 
principle, rather like the male ant, becomes redundant once it has 
performed its task in a given situation. In tuture cases reference 
will be made to the exception to the inheritance rule for murderers, 
and not to the principle of not profiting from one’s own wrong. If 
such reference is made, it can only be by way of ornament or 
emphasis. Before the decision in Riggs v. Palmer the judge was 
free either to apply the rule that the heir named in a will should 
take under it, or to modify that rule by reference to the principle 
Lhat no man should profit from his own wrong. After the decision 
a judge would be bound to decide that murderers could not inherit 
from those they had murdered on account of the exception to the 
general rule established by the case of Riggs v. Palmer. Principles 
thus appear to be standards to which judges may have recourse in 
the adaptetion and application of rules to specific, but as yet 
unsettled, fact situations. This view is inconsistent with positivism 
only to the extent that positivism regards law as a system of com- 
prehensive and closely defined rules. More perhaps turns on the 
precise formulation of the relevant rules and principles, and in 
particular their relative specificity, than is allowed. 


2, PRINCIPLES AND DISCRETION 


One reason advanced by Dworkin for rejecting an approach like that 
indicated above * is that it is inconsistent with positivist views on 
judicial discretion. Dworkin distinguishes three different senses of 
discretion. All three are regarded as existing only within the con- 
text of making a decision in accordance with a standard set up by a 
recognised authority. Of these three, one, the implication that the 
decision is not subject to review by a higher authority, can be dis- 
regarded for the purposes of this note. A weak and a strong sense 
of discretion remain. In the strong sense the decision maker is free 
to decide as he wishes subject only to limitations inherent in the 
context of the standard, whereas in the weak sense he is free to 
decide not only subject to such a limitation but also subject to 
more precise conditions specified by the relevant authority, the 
application of which demands judgment by him. One of Dworkin’s 
own examples is of a sergeant in the army ordered to select a 
number of men. If he is simply ordered to select five men the con- 
text limits him in respect of number and sex, but he is otherwise 
free, and according to Dworkin has discretion m a strong sense. 
Even here it is possible to imagine decisions requiring judgment by 
the sergeant, for example if the available pool includes Siamese 
twins and eunuchs. The order might however be to select his five 
mort oxporionged mean, and hara hennnee more jndgmant io required 


© It is similar to that set ont by him at (b) on p. 29. 
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he has discretion only in a weak sense. He would not be in breach 
of the first order if he selected his five most raw recruits, although 
in some circumstances this might still be a legitimate point of 
criticism, but in the second case such a selection would be in breach 
of the order, even though there is no well-established test for 
experience apart from the judgment of the sergeant. As Dworkin 
notices, these senses run into each other. If one imagines a 
spectrum of choice running from complete freedom to complete 
restraint, these positions are some way in from the ends. They 
differ only in the amount of specificity inherent in the standard 
dictating the choice, and consequently in the degree of judgment 
required. For this reason it is difficult to apply the distinction in 
the legal area. It is not at all clear exactly how much judgment 
must be relied upon to categorise a discretion as weak rather than 
strong. 

It is further absolutely essential for clarity of thought to dis 
tinguish between two different ways in which discretion is relevant 
to the application of rules and principles. The first relates to the 
determination of the result in a given case. Thus in Riggs v. 
Palmer the rule that a man inherits under a valid will and the 
principle that a man may not profit from his own wrong operate at 
this level. There is however also a second level which relates to the 
determination not of the dispute itself but of the correct procedure 
for determining it. The difference is that between discretion under 
rules and principles and discretion in determining upon the rules 
and principles to be applied. At the second level in Riggs v. 
Palmer one must consider whether the judge was bound to apply 
the rule about the named heir and the principle of not profiting from 
one’s own wrong, or whether he was free to apply them or not as 
he chose. It is quite conceivable for a judge to have a choice of 
whether or not to apply a binding rule, and to be bound to apply 
a discretionary principle. This would mean m the former case 
that a rule, not previously applied to a given situation, would, if 
applied, automatically determine the outcome; and it would be a 
matter for the discretion of the judge to decide whether to apply it 
to the new area, or not. It would mean in the latter case that the 
judge was bound to take the principle mto account and it would be 
reversible error if he did not, but having done so, since it is a 
principle and not a rule, the result would not necessarily be 
dictated by it. Many examples of this situation can be found in 
the fields of trusts and administrative law. It is not suggested that 
this distinction exhausts the possibilities. There are many possible 
refinements, depending upon the nature of the subject area and the 
type of procedure in question. 

But even if only this one basic distinction is drawn, the posi- 
tivist view can be restated. It would reject the notion of rules as - 
all-or-nothing slot-machines, but regard them rather as always 
susceptible to expansion, contraction and modification in the light 
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of borderline instances, whether the boundary is linguistic or func- 
tional. Such adjustments are sometimes made in light of the appli- 
cation of principles, and sometimes not. Sometimes a rule gives a 
relatively large amount of guidance by being relatively precisely 
framed, in which case the discretion allowed under it in Dworkin’s 
sense is relatively weak. Sometimes there is less guidance and the 
discretion is relatively strong. The stronger the discretion under 
the rule, because it is relatively imprecise, the greater the chance 
that an extrinsic principle, that is, one not indicated by the language 
of the rule, will be applied in the determination of the dispute. In 
some cases the application of certain principles is mandatory in the 
sense that they must be considered; in other cases it is a matter of 
discretion for the judge. 

It may reasonably be objected that this note leaves the nature 
of principles largely unexplored, and also such interesting questions 
as how they arise, whence they derive their authority, how far they 
can be changed, whether they are addressed to judges or citizens, 
and how precisely they relate, on the one hand, to legal rules and, 
on the other, to the sorts of standards used by legislators when they 
change the law. It is a tribute to Dworkin’s article that such 
questions can now be discerned. It would be premature to try to 
answer them without the advantage of Dworkin’s promised book on 
this subject. It has simply been sought to show here that just 
because of the existence of principles, rules cannot be conceived of 
as Dworkin imagines the positivist to conceive of them; and secondly 
that the question of judicial freedom to adopt rules or principles 
must be distinguished sharply from the question of the freedom 
which arises under such rules or principles.’ 


CoL Tapprr.* 


T The author is grateful for the benefit of Professor Dworkin’s comments on an 
earlier draft of this note which helped to eliminate at least one set of errors. 
* M.A., B.0.L., Fellow of Magdalen College, Oxford. 


REFLECTIONS ON THE ORMROD 
COMMITTEE REPORT 


s New schemes of professional education and training must 
be ... based upon an accurate appreciation of the work 
which is actually done. . . and the functions which the practi- 
tioner will be called upon to perform. . . . Some attempt must 
also be made to forecast the developments and changes which 
are likely to occur in the profession in the foreseeable future. 
. .. The most striking feature of the legal profession is the 
enormous width of its spectrum, both in function and subject 
matter, combined with the relatively narrow limits within 
which individual practitioners actually operate. . . . In spite 
of this great range, however, the sineidedion of difficult * points 
of law ’ will be an exceptional task for all but the experts... . 
The work of most lawyers ... consists in a multitude of 
factual variations on a relatively small number of legal themes. 
. . . A great deal of his time will be spent . . . in finding the 
facts... . Proficiency in foreign languages will become of 
much greater importance to many lawyers than it has ever 
been in the te ... The demands ... and the roles... 
are 80 eg and require such different qualities that the 
profession will always need to recruit men and women of 
widely differing character, temperament and intellectual 
attainments. . . . We recommend that the professional bodies 
should now recognise all . . . existing first degrees in law as 
part of the qualification for practice. . . . The universities and 
colleges alone can provide the essential element of ‘ growth ’ 
in legal education. . . . Non-communication breeds distrust, 

; A and misunderstanding. It is essential, therefore, 
at a forum should be established in which, and through 
which, the two sides can fully communicate . . . and discuss 
matters of mutual interest and concern. .. . We therefore 
recommend that as soon as possible an Advisory Committee on 
Legal Education should be set up. . . . It is clearly impossible 
to include representatives of all the law faculties . . . on the 
Committee. . . . The Committee might ... consider giving 
any faculty . . . the opportunity of raising with it, and taking 
part in discussion on, any particular problem which is troubling 
it... . . Jn a more general way, the influence of ideas, know- 
ledge and attitudes derived from psychology, sociology and 
criminology, and the other sciences, must make an increasing 
impact on the law in practice, and the profession will need to 
equip itself to use such material in an informed and critical 
manner... .”” 


ALL these statements come from the Ormrod Report on Legal Edu- 
cation and there are many more besides which will give comfort to 
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the peasants and workers in the flelds of legal education. The com- 
mittee’s scheme is simple. There should be two stages in the 
education and training of lawyers, the academic and the profes- 
sional. The academic should be in the hands and largely under the 
control of the universities, guided by a joint Advisory Committee. 
The committee itself was divided as to the responsibility for the 
second professional stage. The majority thought it should also take 
place in association with a university. The minority thought it 
should be the task of the professions which they would delegate to 
the existing Law Society School at Braboeuf Manor and the Council 
of Legal Education, and to a new institution to be established in 
the North. Throughout its discussion of the academic stage the 
Committee emphasise the need to allow the universities to develop 
in the way they think best, subject to a minimal requirement that 
they teach certain core courses listed by the committee as constitu- 
tional law, criminal law and land law, contract and tort. They 
reject proposals to go further and to prescribe more subjects even 
though at the same time they suggest that those who are responsible 
for the professional stage should give up teaching subjects simply 
as a means of securing a wider coverage of substantive rules of law, 
as happens now in the existing Part II courses, and should con- 
centrate on subjects immediately relevant to practice such as 
conveyancing, evidence and procedure. For the universities this is 
their most crucial proposal and will be the real test of whether the 
Committee’s views will have succeeded in removing the existing 
pressure on them to shape their courses to give exemptions from 
existing Part Is and to prepare their students for an easy run up to 
the Part Ils. 

One of the most difficult of the tasks facing the Committee has 
clearly been to provide for the practical and professional training 
of future practitioners. Many of the arguments that it sets out are 
totally convincing, especially if the university law courses are to 
be freed of the responsibility from running practice-oriented courses. 
The Committee notes the haphazard quality of present articles and 
pupilage, the difficulty of findmg a place, the difficulty of securing 
an introduction to a broad range of practice, the difficulty of finding 
principals and masters able and willing to instruct. In the case of 
barristers it emphasises the way in which the current availability 
of work from the very beginning of a young barrister’s practice 
cuts down the time, which he previously had, to learn by sitting at 
his master’s feet. This leads it to see a need for a more generalised 
vocational preparation in an institutional setting. It admits that 
experience in this kind of teaching is limited and that neither the 
materials nor the staff are yet available. In its view, the profession 
cannot be relied on to provide the instruction because it is itself 
` too busy. Experience of the Council of Legal Education’s attempts 
to employ barristers for mstruction would on the whole confirm 
this. In any competition between a barrister’s clerk and his 
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students awaiting instruction the clerk is almost always bound to 
win. 

Step by step this leads the majority of the Committee to recom- 
mend that even the professional stage of a lawyer’s instruction 
should take place in a university setting and they suggest that some 
two or three universities might be willing to undertake the task. 
The existing professional schools could merge into the University 
of London and the University of Surrey, for example, to form a 
London and a Southern training institute, and there might be 
similar institutes attached to the Universities of Birmingham and 
Manchester. A further argument that is used to support this con- 
clusion is the suggestion that at this stage students would benefit 
from an introduction to non-legal subjects such as the behavioural 
sciences, which it would be easier to provide in a university where 
specialists, and, perhaps more important, books, in these disciplines 
could be found. 

It is difficult to say whether it is the majority, or the minority 
which favour this stage of the training being left in the hands of 
the existing professional schools, which is the more optimistic. The 
minority argue amongst other things that the College of Law and 
the Inns of Court School of Law have already begun this kind of 
training and have already gained much experience of the organisa- 
tion and development of practical exercises. This, they say, has 
been done by the existing staff, and the training of further staff is 
but a gradual process. If the confidence of the minority really does 
rest on experience to date of the attempts of the professional 
institutions to create courses of practical training of the kind 
envisaged by the Committee as a whole, they must clearly take the 
prize. Whether the minority realised it or not the proposals of the 
Committee are far more ambitious and imaginative than anything 
of which present activities could be regarded as the seed. Nor can 
the present staff of the professional institutions, recruited as they 
have been for quite different functions, be expected to be able to 
undertake the tasks now proposed for them. 

Where the majority’s optimism lies is in the expectation that 
they will find staff who are both competent and willing to do the 
kind of thing they clearly hope will be done, at a standard which 
they envisage. Apart from the financial implications, the question 
of staff is probably more important even than where the instruction 
is to be carried out. Looking at existing law teachers in universities 
and polytechnics it is likely that amongst them there are more 
people able to devise practical courses than amongst the staff of the 
professional institutions. In part this is just a question of numbers. 
But partly it is also a question of ingenuity and the inherent keli- 
hood that there will be more people actually interested in the 
problems of educational technique in the educational institutions 
than in the professional institutions. In either place they may at 
the moment feel frustrated, but it seems more likely that the man 


688 THE MODERN LAW REVIEW Vor. 34 


with original] ideas about getting things across, not in the form of 
encapsulated statements of substantive law dictated to be learnt by 
rote, 18 more likely to be suffering in Guildford or Gray’s Inn than 
in, say, a university, which at least in principle should be 
constantly on the outlook for new techniques to communicate new 
insights and skills. 

The task of recruitment for such a task, in fact, would not be 
much different from the task facing a law school which wants to 
teach law in a social context. Existing institutions are simply not 
structured in such a way to have a monopoly of the kind of person 
one wants. They are more likely to be languishing throughout the 
country wondering whether it is they or their colleagues who should 
be locked up. Personal observation of law teachers over a number 
of years suggests that the opportunity to create practical training 
courses at the highest level would give opportunities to people 
whose talents are at the moment wasted on the perpetual churning 
out of new arrangements of principles of substantive law, punctuated 
only by an occasional paper for the Law Commissioners. 

Just as the institution seems on the face of it to be less important 
than the staff, so does the institution in some ways seem less 
important than the geographical location. It is when one thinks 
of the geographical location that the question of the institutional 
setting begins again to assume importance. Take for example 

irmingham. Here is a strong local Bar with a good reputation, 
a local Law Society with a strong interest in the problems of legal 
education, and progressive in its concern to see that future practi- 
tioners should have a thorough grounding in law before being 
launched upon the public—although in its evidence to the Commit- 
tee the Birmingham Law Society was strongly in favour of 
continuing articles as the chief mode of giving solicitors practical 
training, the Committee thought Hs opmion was the result of its 
success in catering for students in its own area, success not shared 
by other Law Societies. In the same city is a well established law 
school of reasonable size, with a practice oriented tradition. On its 
periphery is the new established Institute of Judicial Administra- 
tion with its interests in the way law actually works and indeed a 
current interest and project in legal services. Near by is the 
Birmingham Polytechnic, home of Mr. Asterley Jones, one of those 
who has devised practical exercises of the kind the Committee has 
in mind. Looking at the situation from the outside it looks like an 
ideal setting for a co-operative venture. To house it in the-univer- 
sity makes sense not because members of university law faculties 
are innately better equipped to teach, which is one of the reasons 
put forward by the majority which clearly upset the minority, who 
specifically rejected it as a reason, but because it would be an 
attractive proposition for anyone engaged im such an activity to 
work in a teaching environment and because its association with 
a university would be a statement of the level at which it was 
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expected to operate. Such an association would also have advan- 
tages for the law faculty which could draw on the staff of the 
institution, who might themselves wish to participate in under- 
graduate teaching, and would provide a welcome forum near to it 
for discussions of a practical nature with members of the profession 
in the area and further afield, in an atmosphere which was neither 
purely academic nor purely professional. This would overcome 
some of the problems of communication which one often finds when 
one asks practitioners to speak directly to undergraduates and 
academic staff. A Director of such an Institute would probably, 
too, wish to show an interest in the activities of the Law Commis- 
sion, which often fit ill with the day to day activities of university 
law teachers, and, if he is wise, operate the Institute to include 
Tesearch activities and graduate studies, which are activities con- 
spicuously absent from current programmes of the professional 
institutions, and indeed too long neglected by both the Council of 
Legal Education and the Law Society. 

The only obvious danger would be that involvement in activities 
of such an Institute might become so popular that no one would 
want to teach undergraduates any more. If the Committee is right 
and it is desirable to bring in other disciplines, such an Institute 
would also be an appropriate place. Here, however, it would be 
wise to be cautious. The proper fear of the professions is that an 
institute in a university administered by academics in an academic 
environment would gather its own non-professional momentum. 
For this reason it might be right that it should be formally separate 
from the law faculty and develop its own independent relationship 
with it rather than begin hfe as a part of it. It should be a 
professional institute associated with the university and clearly 
different in its standing vis-à-vis the profession and its activities 
from that of the law school. And clear separation is equally import- 
ant for the law school itself, for the danger that the law school 
course might be seen simply as a preparation for attendance at the 
Institate would clearly be increased if the Institute were on the 
door-step. It is a temptation which should be strongly resisted. 

What might be suitable for Birmingham would probably also 
apply to Manchester. More difficult is the case of Surrey and 
Londqn. The problem of Surrey 1s the problem of Braboeuf Manor. 
There is no local Bar. The Guildford Law Society probably has not 
the standing or experience of that at Birmingham. The case to be 
made fór it ik simply one of geographical accident. Odd though it 
may seem the establishment of professional training institutes in 
London and Surrey seems in some ways less propitious than else- 
where, even though the existing teaching institutions are in each 
case oriented to practice, or rather the passing of examinations | 
which will qualify for practice. And this is in fact the important 
distinction. The existing programmes at places like Braboeuf Manor 
do not in themselves offer a suitable basis for the future which is 
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envisaged. If the staff there can conduct the new programme it 
will be largely fortuitous. Moreover, although it may seem at first 
sight attractive to link Braboeuf Manor with the University of 
Surrey there is at present no ongoing law school there to which it 
can be related. The task therefore is even greater than in a place 
like Birmingham. If the principles set out by the Committee are 
accepted, it will be necessary to establish almost from scratch two 
institutions with sharply differentiated functions at the same time, 
since the existing law teaching at Surrey is of a limited and special 
character. The danger here would seem to be that any law school 
established at Surrey would from the outset be seen as a training 
school for the profession and any Institute established for the pro- 
fessional stage would adopt a too pedestrian view of its functions. 
The present interesting experiment at the University would prob- 
ably we swamped. ‘This would be one reason why a place like 
Southampton, which name was mentioned in passing by The Times, 
might be a more suitable alternative. 

London as ever is sui generis. There is probably no hope for an 
institution so near to the Law Society and the Benchers of the 
Inns of Court. It will clearly always be difficult for those Involved 
in the national administration of the profession ever to see anything 
operating in London as simply a provincial institution situated in 
the metropolis because it is convenient of access for a large popula- 
tion and has a flourishing local Bar and Law Society. As a result 
any professional educational activities in London will always run 
the danger of being regarded as a very small part of metropolitan 
legal activities as a whole. In many ways it would be a good idea 
to abandon London as a centre of practical training. Those who 
work there see it as the home of the law. The Inns see themselves 
as part of a society of lawyers eating, drinking, talking and why 
not therefore educating? 

And yet when one looks back over the last century it is not the 
professional bodies but the universities that have had the task of 
developing legal education to the point at which it now is, which 
makes it in some ways ironic to find the minority on the Committee 
arguing that the task of vocational training should not be delegated 
to others. The attempts of the Council of Legal Education to 
provide any education or training whatever have so far had limited 
success. They now run courses of practical training but on nothing 
like the scale that the Committee is envisagmg. Of course the 
professional bodies must retain control of the professional stage. 
The real problem is what does that mean? At the moment it means 
in particular that they appoint those who are to do the work, and 
ask them to do it in isolation from other educational activities going 
on in London. In appointments they compete with the universities 
~ and though they are able in some cases to offer higher salaries, what 
they have not yet been able to offer is independence, and what they 
have not been able to win is the confidence of others working in 
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the educational field, or mutual respect for their activities. How 
much would they have really lost one is bound to ask if, say, either 
Lancaster Gate or the Council of Legal Education had for the last 
few years been operating in co-operation with say, to choose a 
college in London at random, University Colleger Would there be 
really so much lost from the profession’s point of view if walking 
into the Council of Legal Education gave you the same feeling as 
walking into the Institute of Advanced Legal Studies? Both the 
Council and the Law Society have bought independence at the cost 
of isolation. 

There are, though, two sides to a successful relationship. The 
minority on the Committee note that no university has shown any 
interest in joining in work of this kind. Here perhaps it would be 
sensible to distinguish between universities and their law schools. 
What has been said above suggests that it is universities which need 
to show interest since it is the universities which are being asked to 
house the institutes. And this itself may well be quite a problem. 
Law Schools themselves in some universities are already looked 
upon as too professional and they may find it an uphill task to 
persuade their colleagues in other faculties to accept some even 
more overtly professional activity. In some cases it would no 
doubt be an argument in their favour if they were able to say that 
their own activities would become less professional as a result, 
though not all of them would be able or willing to put this kind of 
argument forward. One could base one’s case on Institutes of Edu- 
cation though this would not everywhere be regarded as an 
argument from strength. Perhaps the best hope is the analogy of 
the medical school, but we all know that doctors are necessary. 
Whatever the arguments they will have to reach the same level of 
imaginative presentation which the Committee’s report has 
advanced. Hopefully something can be done with it before its 
bright colours fade to a pale shade of grey. 

It is difficult to see the universities rejecting the recommenda- 
tions of the Committee as a whole even though warnings have come 
from Scotland and the continent of the dangers of accepting com- 
plete responsibility for the academic stage of a lawyer’s preparation 
for practice. What is more problematic is the attitude of the pro- 
fessions. The Ormrod Committee had two limbs in their terms of 
reference. The first was to consider and make recommendations on 
training for a legal professional qualification. This they have 

publicly. done. The second was to advance legal education by 
furthering co-operation between the different bodies now actively 
engaged upon legal education. It is yet to be seen what progress 
they have made in this. 
G. P. Wizson.* 


% M.A., LL.B., Professor of Law, University of Warwick. 


THE ORMROD REPORT: 
A CANADIAN REACTION 


Tue Report of the Committee on Legal Education! proposes an 
integrated scheme of professional education in which university law 
degrees are to constitute a normal first step, followed by professional 
or vocational training and continuing post-admission education. 
Within this scheme, the universities are to gain in both respon- 
sibility and autonomy, by being accorded full faith and credit for 
their degrees as the first step in the process of professional qualifica- 
tion, and by assuming responsibility for pre-admission vocational 
training. Changes in the content and orientation of university law 
degrees are contemplated by the Report’s benign comments on the 
need to broaden and modernise lawyers’ knowledge and to enhance 
their ability to relate to, and serve, individuals in a changing 
society. Professional or vocational training and examinations, on 
the other hand, are to become more authentically practical. 

These broad recommendations deserve, and should gain, general 
acceptance, no less because they reflect both widespread practice 
abroad, and an apparent broad consensus between Committee 
members representing the academic and practising wings of the 
English legal profession. 

The question remains, however, to what extent critical evalua- 
tion of the Report is to be foreclosed by the Committee’s virtually 
undebatable dictum that ‘* Developments which are evolutionary in 
character tend, in this country at least, to have a better chance of 
success than abrupt and radical changes.” > This question is par- 
ticularly intimidating to a foreign commentator who lacks a 
cultivated sense of what is “‘ evolutionary ” and what is “ abrupt 
and radical.” Nonetheless, the Report can be evaluated on the 
basis of the evidence and reasoning which appear on its face, the 
clear implications of its recommendations, and the experience in 
other countries, to the extent that it is not culturally specific. 


Tue LEGAL Proression’s INFLUENCE ON LEGAL EDUCATION 
Of all the issues raised by the Report, none is more thoroughly 
explored, and yet less clearly resolved, than that of the profession’s 
influence over the education of its prospective members. 
The historical picture is plain enough. By the mid-nineteenth 
century, the profession’s direct control of legal education had 
become a public scandal. In 1846 a Select Committee on Legal 


1 Report of the Committees on Legal Education (Omnd. 4595, 1971, Hon. Mr. 
Justice Ormrod, Chairman) (hereanafter, Report). 
3 Report, pera. 7. 
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Education produced a report, described by the Ormrod Committee as 
a “ remarkable and far sighted study,” which, at its core, favoured 
university instruction in law as the primary vehicle for legal 
education. It is a testimonial to the Ormrod Committee’s devotion 
to the process of evolution that it could remark: ‘‘ The history of 
legal education in England over the past 120 years is largely an 
account of the struggle to implement the recommendations of the 
1846 Committee and the effects of that struggle.” ° 

Gradually, the universities became involved in the educational 
process, in effect as proxies of the professional bodies. Yet today, 
despite the substantial autonomy of the universities within the 
sphere of legal education entrusted to them, the profession maintains 
ultimate control through three devices. First, law graduates are 
offered exemption from some professional qualifying examinations 
only if their university subjects follow professionally-prescribed 
curricula. The profession thereby effectively controls not only what 
subjects are taken by university graduates, but as well the method 
of approach to those subjects.‘ Moreover, a university law degree 
is only one of several possible methods of embarking on a legal 
career. This, in effect, inhibits the ability of the universities to 
create a “* seller’s market ” in the supply of new recruits, and thus 
to assert their authority vis-d-vis the profession. Secondly, no 
exemption is offered in respect of certain professional qualifying 
examinations so that, at least in some areas, the abilities of each 
recruit are directly tested by the profession. Thirdly, recruits must 
serve a period of clerkship or pupilage. While this period is 
formally directed towards the acquisition of practical skills, new 
lawyers are also informally ‘‘ socialised,” taught the norms and 
behaviour patterns which are the basis of a stable legal profession. 

At this point, the Report might have developed in one of two 
directions. On the one hand, it might have evaluated the efficacy 
of the present arrangements: is the process of training lawyers 
effective and efficient? On the other hand, it might have con- 
fronted the issue of principle: is the public interest well served by 
ultimate professional control over legal education? 

The Report clearly takes up the first alternative: ‘‘ The funda- 
mental problem may be defined as that of combining the education 
which is necessary to enable a person to follow a ‘ learned ’ profes- 
sion, with instruction in the skills and techniques which are essential 
to its actual practice... .’’?* There are a host of reasons, no 
doubt, for adopting this approach: the relatively reformist posture 
at present of the professional bodies,* historical evidence of the 
futility of attempting forcibly to divest them of their control, and 


3 Ibid., para. 19. 

t , paras. 68-84 strass, respectively, the defects of the exemption system 
and of professional examinations. The latter criticism has been somewhat - 
overtaken by recent changes in the style of professional examinations in the 
direction of more practical and realistic, rather than memory-testing, questions. 

5 Report, para. 62. s Beport, appendix F. 
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the sensible calculation that constitutional forms will develop in 
due course to support educational reforms. A foreigner can only 
defer to the Committee’s judgment on such a sensitive political 
issue. However, failure to confront the issue of professional control 
as a matter of principle unfortunately precluded a definitive 
statement of the role of the academic branch as a vital force within 
the profession. 

It is now conventionally assumed,’ in most professions other than 
the English legal profession, that the universities should not merely 
train new recruits, but should be as well the source of higher stand- 
ards of technical competence, of innovation and reform, and 
consequently of considerable influence in the development of the 
profession. In contrasting the ‘‘ dominating role” of medical 
faculties with the historic isolation of law faculties,* the Report does 
make this point, but it does not take up the opportunity to 
articulate a public interest rationale for university-based professional 
education. 

Ultimately, it is submitted, the best case for university control 
of legal education is not made out by claims of superior pedagogy 
or more efficient use of library and physical resources. Rather, it 
is that the public interest (and that of the profession) is best served 
by the existence of a vital centre of legal scholarship in which new 
ideas and skills and values will continuously be generated. In part, 
these ideas, skills and values will be disseminated through books 
and articles and professional “‘ continuing education ” programmes. 
In part, they will result from the active participation by academics 
in law reform and professional affairs. Mostly, their adoption by 
the profession will occur by osmosis as the result of the absorption 
of new recruits who will act as change-agents, socialising the senior 
members of the profession and themselves gradually seeping into 
positions of authority and responsibility. But without an indepen- 
dent and prestigious academic community, none of this will happen. 
Books and articles will not be written or read; academic participa- 
tion in the outside world will not be invited or appreciated; and 
students will adhere to the prevailing style and standards of practice 
rather than the more highly developed model proffered by the law 
schools. 

To repeat, the Report’s failure to embark upon what it no doubt 
considered to be a gratuitously irritating political issue is altogether 
understandable. But the issue does not, for that reason, cease to 
be important. 


Toe Work OF THE LEGAL PROFESSION 
The Report asserts the sensible premise that legal education should 
be designed with the realities of professional life in view.’ Intro- 


T Beo a.g. Greenwood, '' Attributes of a Profession,”’ in Vollmer and Mills 
(eds.), Profasstonalization, at p. 11. 
® Report, para. 85. ® Ibid., para. 86 
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ducing an interesting, if impressionistic, sketch of legal practice, 
the Report remarks with insight: ‘‘ the most striking feature of the 
legal profession is the enormous width of its spectrum, both in func- 
tion and subject matter, combined with the relatively narrow limits 
within which many individual practitioners actually operate.’ 1° 
Three general conclusions flow from this observation. As to intake: 
“ the profession will always need to recruit men and women of 
widely differing character, temperament and intellectual attain- 
ments... .’’ © As to training: 
“ The range of the subject-matter of the law is so great that no 
system of education and traming before qualification could 
possibly cover the whole of it, except in an utterly superficial 
and useless manner. The process of acquiring professional 
knowledge and skills is continuous throughout the lawyer’s 
working life. . The student (or pre-qualification) veriod, 
therefore, cannot be more than an introduction. : 


And as to professional practice: ‘*‘ The professional lawyer requires 
a sufficiently general and broad-based education to enable him to 
adapt himself successfully to new and different situations as his 
career develops. ...’? © Each of these conclusions is unexception- 
able. Curiously, they are all ignored by the Committee in its 
recommendations. 

First, the Committee stresses the need for diversity in recruit- 
ment in order to assure the presence within the profession of the full 
complement of persons needed to fill the spectrum of professional 
roles..4 But to what avail? Its recommendations do nothing to 
assist the matching of recruits to roles. Will those who are most 
intellectually distinguished be allowed to employ their abilities to 
the full, rather than languish in essentially clerical tasks? Will 
those who are most empathetic practise in such areas as domestic 
relations, and those who are insensitive be denied the opportunity 
to wreak damage upon their clients? So long as every lawyer has 
the right to perform any task falling within the ambit of his branch 
of the profession, ‘f role matching ” is difficult. However, it might 
be accomphshed either by formally channelling persons of proven 
aptitude into speciahsed practices or by informally exposing students 
to a variety of professional situations so that they can identify those 
most congenial to them. Yet the Report proposes neither formal 
certifi¢ation of professional specialists (terming the case for it ‘‘ not 
made out ”) ** nor sufficiently intensive cultivation of the personal 
interests and abilities of recruits to enable them to self-select 
themselves for professional! roles. 

Next, the Committee fails in its recommendations to take 


1¢ Ibid., para. 88. l 11 Ibid , para. 98. 

12 Ibid., para. 99. 13 bid., para. 100. 

14 This point will be dealt with, infra, in a section entitled ‘ Entry into the 
Profession." 

15 Report, para. 185, conclusion (88). 
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account of its own conclusion that the ‘“ student period ” is a 
preface to a lifetime of professional education. The Report recom- 
mends a three-year, undergraduate law degree. Whatever its other 
disadvantages (these are canvassed below) this is a flimsy foundation 
for contmuing professional education. Without a base of sophisti- 
cated knowledge derived from formal instruction, it is only the most 
exceptional person who will be able to educate himself in later 
years. Only by affording the student the opportunity to specialise 
at the academic stage of his education, when the manifold complexi- 
ties of particular areas of law can be investigated intensively, is it 
likely that he will acquire the motivation and the ability to maintain 
and enhance his knowledge. Especially is this true if education 
following graduation is not recognised by preferred access to the 
kind of work which requires such specialised knowledge. 

Finally, there can be no quarrel with the Committee’s admoni- 
tion that any professional lawyer should enjoy a ‘* general and 
broad-based education.’’ But here again, it is dubious that the 
Committee has accepted fully the implications of this conclusion. 
For one thing, three years of formal instruction is hardly adequate 
to prepare a student for a broad view of the legal process, let alone 
to acquaint him with adjacent disciphnes. The shortage of time 
available for this central task has both professional and personal 
implications. As to the former, the student is almost certain to 
lack any sophisticated comprehension of a discipline other than law. 
Whether he is judging, legislating, advising, or litigating, his uni- 
dimensional view of his function will almost certainly detract from 
the professional quality of his work. As to the latter, mere passing 
contact with other bodies of knowledge may at best provide a 
whetted appetite—which he cannot satisfy during the busy years 
in practice—or at worst lead him to regard with disdain those 
matters which were relegated to the periphery of his professional 
education. In either case, the lawyer’s life as an intellectual and as 
a whole person is likely to be impoverished. 


THe STAGES OF LEGAL EDUCATION 


The Report adopts a functional view of the relationship between the 

various components of the educational process. 
“ The new situation in higher education in this country. ... 
requires the integration of academic and professional teaching 
resources into a coherent whole. The traditional antithesis 
between ‘ academic’ and ‘ vocational,’ ‘ theoretical’ and 
‘ practical ° which has divided the universities from the profes- 
sions in the past, must be eliminated by adjustment on both 
sides.” 1° 


_ But if one accepts that the problem is essentially that of integra- 
tion, does it follow that the Report advances the only, or indeed the 


16 Ibid., para. 85. 


Noy. 1971 ORMROD REPORT: A CANADIAN REACTION 647 


best, method of securing a properly integrated educational experi- 
ence? The Report, without exploring the alternatives, propounds 
the proposition that, 
‘s The training process must therefore be planned on a three 
stage basis: 
(1) the academic stage; 
(2) the professional stage comprising 
fs institutional training and 
(b) in-training; and 
(8) continuing education or training.” *’ 

There are real dangers in the separation of the first and second 
stages. Prime amongst these is the Committee’s own conviction 
that ‘* the traditional antithesis between ‘ academic’ and ‘ voca- 
tional’. . . must be eliminated. . . .’? While the Report does not 
give specific reasons for this conclusion, one important consideration 
is surely that intellectual comprehension is hardly enhanced if it 
occurs in a factual vacuum. To discuss “‘ law ” only as an abstract 
concept, as if it had no operation or analogue in the real world, is to 
present the student with a distorted picture. What gives urgency 
to the mastery of technical rules of law, and to an assessment of 
their efficacy in modern society, is precisely that law impinges upon 
the lives of people through the instrumentality of lawyers (and 
others) using it on a daily basis. Direct exposure to the legal 
system in operation should therefore be an integral part of either 
a traditional rule-oriented, or more modern sociological, legal educa- 
tion. Otherwise, students develop a degree of contemptousness 
towards the very practical problems of devising solutions in the 
type-situations which they are ultimately likely to encounter. Con- 
versely, at the level of purely “‘ practical ”?” or vocational instruc- 
tion, all too often there is a tendency to miss the intellectual 
element which inevitably lies buried in the real-life problem. The 
nexus between the academic and the vocational, between the 
philosophical and the practical, must therefore be constantly 
demonstrated by simultaneously considering both. 

A second point has to do with the pedagogical implications of 
examining consecutively the principles of law, and their practical 
application. At the first stage proposed by the Report, the 
academic stage, students newly embarked upon the adventure of 
higher education are invited to rise above the mundane, and to con- 
test issues which have engaged the attention of the world’s finest 
minds. Having done so successfully, perhaps with distmction, for 
a period of three yeers, they are then asked deliberately to abandon 
reflective and intellectual pursuits for a period of total immersion in 
the mundane, quasi-clerical work of form-filling, precedent- 
following and routine tasks which form such a large part (though 


17 Ibid., para. 100. 
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not the whole) of “ vocational ” training.'* Experience in Ontario’s 
Bar ‘Admission Course (which the Committee to some extent 
imphedly flatters by imitation) indicates that students suffer a 
severe loss in morale and idealism from this sudden and radical 
shift in tasks and attitudes. 

A lawyer’s work after all, is a blend of the intellectual and the 
practical. So long as this continues to be the case, should not there 
be some attempt throughout the entire educational process likewise 
to anchor the intellectual with practicality, and to impregnate the 
practical with at least some germs of intellectual interest? In an 
effort to do this, law schools have experimented with a variety of 
devices: styles of classroom teaching which pose practical problems 
for solution, clinical education or extra-curricular clinical experience 
which enables a student to apply his newly acquired academic 
knowledge during the process of its acquisition, and introduction of 
‘ practical ?” courses within the law school curriculum such as 
advocacy, drafting and accounting where they can, at least, be 
examined within an appropriate intellectual context rather than 
seen as purely practical pursuits. 

Thirdly, the Ormrod Committee seems well aware of the 
pedagogical problems of institutional training at the ‘‘ vocational ” 
stage. For this reason (but subject to a dissent) it recommends 
assignment of teaching responsibilities at the vocational stage to 
professional educators located within the established law schools. 
However, if these persons are genuinely to form part of academic 
law faculties, they will not wish to confine their activities to that 
portion of the work which can be termed “ professional”? or 
“ vocational.” If they are persons of ability they will wish to enter 
fully into the life of the law school and to contribute to the entire 
range of its undertakings. Thus, their ‘‘ practical ° propensities 
will infiltrate large areas of the curriculum, while at the same time 
they will be “ intellectualised ” by their academic colleagues. ‘This 
almost inevitable process of cross-fertilisation will be of great benefit 
to both types of teachers, if given free rein. But it does suggest 
that attempts to offer legal education in stages will ultimately give 
way to a more completely integrated approach, in which the line of 
demarcation is ultimately erased. Perhaps, however, this prediction 
simply underlines the evolutionary, rather than radical tone of the 
Report. 


Law A8 AN UNDERGRADUATE DISCIPLINE ' 
To a North American observer, one singular omission in the Report 
is its failure to address itself to the possibility of graduate instruc- 
tion in law. To be sure, there is a careful and accurate description 


18 The Report, pare. 188, does envisage a somewhat broader type of yooational 
course, but even if adopted, such a course would differ in degree, not in kind, 
from those presently offered. 


Nor. 1971 ORMROD REPORT: A CANADIAN REACTION 649 


of contemporary North American systems of legal education ;7° it is 
highly complimentary. But the Report does not canvass the 
possibility that English legal education might, as in North America, 
be reserved for those who have already completed a first degree (or 
at least some substantial work) in another discipline. To be sure, to 
establish such a system in England would be a sharp break with 
existing practice, and thus violate the Report’s evolutionary norms. 
More importantly, a longer law programme would involve costs in 
time and money for the student and for society which neither may 
be anxious to pay. Finally, there is at least some feeling in North 
America that the present system of legal education is too lengthy to 
sustain the interest of young men and women who have reached 
their middle twenties before entering upon their life’s work. In 
each of these objections, there is some validity, but the counter- 
vailing considerations are also strong, and deserve attention. 

The English student comes very early to law studies. Still in 
his adolescence, groping with problems of personal maturity and his 
first encounter with the world of ideas, the student can hardly be 
blamed if he fails to develop attitudes and habits of work which he 
will require as a professional. Moreover, the necessity *° of selecting 
a career upon entering university—the result of making a university 
law degree one of the qualifications for entry into the profession— 
confronts three groups with a premature decision: first, those who 
might have chosen law after exposure to some other discipline; 
secondly, those who might have chosen another career had they 
been exposed to a broadly based arts curriculum in their first years 
at university; thirdly (and likely most numerous), those who use 
law studies as a way of actually postponing a career decision. The 
absence of the first group deprives law schools and the legal 
profession of some useful and interesting members. The presence 
of the second and third groups complicates the work of the legal 
education. Those who are unhappy with their career choice or 
who are merely not committed to law can hardly be expected to 
participate fully and diligently in the work at hand. This effect 
will become particularly obvious as the curriculum and character 
of law faculties comes to reflect their new status as part of the 
process of professional qualification. 

The relative youth and lack of a first degree of English law 
students may also exact other intellectual costs so far as the work 


19 Report, appendix D, paras. 120, 128: ‘' Law has been and is taught in the 
United § and os y a4 the lea law schools, on a much broader 

‘ canvas, and with a er inquiry into political, economic, social and 
psychological causes and effects than in Borope American law schools 
a to be af once more ‘liberal’ and more praotical '—1.6. more universal 
—in their approach than their Enghsh counterparts.” 

20 The Report, it is true, does keep open the possibility of gees ESEN other 
routes, while stressing that 1 & aiy law degree should ‘normal '' 
prerequisite (paras. 1 However, for reasons R infra, it is 
rsa that the e erea of a professiona] examination for persons in 

these categories is an unsatisfactory resolution of æ difficult problem. 
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of the law school is concerned. First, students lack the experience of 
life which would contribute so much to ther comprehension of 
legal problems, Secondly, they lack the rigorous training of pre-law 
work, as well as the substantive knowledge of another discipline, 
which might give them a vantage point for comprehension of the 
legal process. Both of these facts make it difficult for students to 
teach each other (as they tend to do in North America) and require 
the lecturer to lower his sights considerably in terms of the sophisti- 
cation of response which he can expect. Thus, it is perhaps natural 
that English law teaching should be so heavily orientated towards 
inculcation of legal rules and legal reasoning techniques in the 
narrowest sense. These exercises involve basically the sharpening of 
analytical powers and a retentive memory, but do not evoke the 
ability to synthesise widely differing viewpoints and bodies of 
knowledge, or to extrapolate from observation and experience to 
the statement of a general rule. 

In this connection, it is important to recall the observations in 
the Report that “ the elucidation of difficult ‘ points of law’ will 
be an exceptional task for all but the experta, be they judges, 
counsel or solicitors. . .”” = Granted (at least for argument?s sake) 
that this arcane skill is imparted by present techniques of legal 
education; how successfully does it lay the foundation for the 
acquisition of other essential lawyerly skills: “‘ advocacy and 
drafting . . . the rules which govern the practical apphecation of the 
law ... finding the facts ” ** and “ the ability to understand and 
handle people ?” **? 

To the extent that these latter qualities are not intensively 
cultrvated in English law schools, their graduates are hkely to be 
less well prepared for practice than their North American counter- 
parts who have undertaken significant pre-law work in another 
discipline. 

Finally, English legal academics must confront an even wider 
gap between teaching and writing than do North American law 
teachers. The relative lack of sophistication and narrowness of 
focus in an undergraduate law course can do little to stimulate the 
development of new teaching materials or new Insights into the 
conventional wisdom of the law. There may be a tendency, there- 
fore, to see teaching as an obligation to be discharged as the price 
of being allowed to get on with “ authentic ” scholarly pursuits. ` 


Tue Roe or SOCIAL SCIENCE IN THE TRAINING OF LAWYERS 
The attitude of the Report towards social science is curiously 
ambivalent. On the one hand, it stresses that 


‘“ the influence of ideas, knowledge and attitudes derived trom 
chology, sociology and criminology, and the other sciences, 
psy a ; Nae ; 
must make an increasing impact on the Jaw in practice and the 
21 Report, para. 88. 32 Ibid., para. 91. 
23 Ibid., para. 92, 
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profession will need to equip itself to use such material in an 
informed and critical manner.” ** 


On the other hand, both by example and by prescription, the 
Committee demonstrates a disdain for the social sciences. For 
example, the Committee rejected the possibility of a large-scale 
study of the work of the profession because “‘ the cost in time and 
money of such an inquiry would be altogether disproportionate to 
the likely value of its results.” * If a Committee whose delibera- 
tions lasted over three years hesitated to use social science tech- 
niques because of the time involved, if a Committee engaged in 
forward planning for an important profession to which will be 
allocated considerable social resources could question the “‘ likely 
value ” of social science research, what, then, is to be the future 
of the social sciences as part of the normal decisional or investiga- 
tional equipment of lawyers? 

The Committee itself offers an answer. It advocates “ an 
introduction at an elementary level ’’ to the social sciences as part 
of vocational training.** This patronising attitude towards other 
disciplines (which spend at least three years in equipping students 
to even the minimal B.A. level) hardly augurs well for future 
collaboration between the disciplines. Some significant knowledge 
of the social sciences (or for that matter, the humanities) is not 
merely a further utilitarian skill such as business finance, the other 
“ non-legal ”? discipline commended by the Committee for study at 
the vocational stage. It is designed to broaden the outlook of the 
lawyer as an influential citizen im shaping the affairs of his chents 
and his country, rather than merely help him deal with a particular 
case. This point, of course, is connected with the problem of 
an ‘“ undergraduate ’’ law degree; three or four years is clearly 
insufficient to launch the law student upon any signrficant non-legal 
discipline. No one should be surprised by the frustration of the 
pious wish expressed in the Report that: “f. . . at the academic 
and vocational training stages the seeds of some non-legal subjects 
should be sown in the hope that they will germinate and be culti- 
vated later.’ *” 


ENTRY INTO THE PROFESSION: QUALITY AND QUANTITY 
In any profession in which a single system of admission qualifies 
members to perform a broad spectrum of work, the question must 
be asked whether entrance quaHfications should reflect the most 
modest or the most severe demands which are likely to be made in 
the course of practice. Throughout, the Report appears to favour 
the application of minimum rather than maximum standards. 


For example, as regards entry it is suggested: 


24 Ibid., para. 96. 35 Ibid., pare. 87. 
26 Ibid., para. 187. 27 Ibid. : 


652 THE MODERN LAW REVIEW Vou. B4 


‘“ Schemes of training and the requirements for qualification 
must... not be unnecessarily rigid, or overdemanding in time, 
lest the abler students are discouraged from entering the 
profession, nor must the standards be set so high that the 
profession will lose the services of people who are capable of 
becoming valuable members of it.” ** 


Or again, “f. . . the profession ought not to discourage persons who 
have not obtained a law degree from entering it, if they have other 
qualities which are likely to be valuable in a professional sense to 
the community.” *® Given the historic propensity of the legal 
profession to recruit from the upper and middle, rather than 
working, classes the Ormrod Committee’s basic concern is a sound 
one. There should be equal opportunity of access to the practice 
of law, both from the point of view of the prospective professional 
and that of his chents. 

Yet is the proposed solution an appropriate one? If a law degree 
should in fact be adopted as the normal method of preparation for 
a career in law, it is because of the content of the educational 
experience associated with that degree. The ability of an individual 
to pass an alternative set of examinations is no evidence whatsoever 
that he has had the benefit of the educational experience symbolised 
by a university degree. On the contrary, almost by definition, 
he has not. How, then, to test precisely what qualities he does 
bring to the practice of law? In effect, the Report would permit the 
admission to practice of persons who can pass professional examina- 
tions, whether or not they have equivalent or alternative personal 
qualities which might help them to be good lawyers. Surely a better 
solution to the problem of democratising recruitment would be to 
facilitate the attendance at law school of mature students and others 
seeking admission out of the normal pattern. Moreover, as has been 
stressed, once he is admitted to practice, a lawyer is entitled to 
undertake all professional tasks, not merely those for which his 
background might particularly equip him. Thus, the most relevant 
consideration is surely not that all reasonably deserving candidates 
should be admitted to practice, but rather that all practitioners 
should be sufficiently qualified for the tasks they undertake. 

Not only in terms of quality, but also in terms of quantity, the 
Report fails to come to grips with the problem of the public interest. 
Conceded the difficulty of predicting future public demand for 
lawyers (a difficulty compounded by the Committee’s failure to 
commission research on this subject), what other. factor might 
properly be used as the criterion for planning the growth in the 
number of lawyers? All of the Report’s mathematical calculations 
are premised upon an assumption of present equilibrium between 
the supply of, and the demand for, legal services,*° but at best 


28 Ibid., para. 98 39 Ibid., para. 112. 
30 Jbid., para. 118, ‘‘ We have assumed that the present rate of recruitment i 
broadly satisfactory.” >` 
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this assumption is questionable. Perhaps instead, the Committee 
might have adopted a target figure for admission into the pro- 
fession which would have produced a surplus of lawyers for the 
tasks at hand, and thus forced some of them to meet the needs of 
a now inadequately serviced clientele, the poor." That this might 
be accomplished only by a slight lowering of the average income of 
lawyers, and by the introduction into the profession of a group of 
rather modestly paid lawyers, would obviously have to be taken 
into account. Alternatively, the Committee might have con- 
sidered whether the present law schools are sufficiently well staffed 
and equipped, by comparison with law schools abroad or other 
professional schools. To assure an acceptable quality of education 
for those attending law school, the Committee might have recom- 
mended a postponement of any increase in numbers until adequate 
Tesources were available to do the job properly. Again, there is no 
evidence that this pomt of view was considered. Certainly, imple- 
mentation of the recommendation for a substantial increase in 
available law school places would for the foreseeable future place 
great strains upon the law schools. How they are simultaneously to 
increase their intake, enrich their academic programmes and under- 
take programmes of practical instruction is difficult to envisage. 


CHALLENGE AND RESPONSE 


Implementation of the Ormrod recommendations, whatever their 
shortcomings, will give English law faculties an unprecedented 
position of importance in the development of the Engtsh legal 
system: the hand that rocks the cradle of the profession can rule 
the legal world. Will they rise to this challenge? On the basis of 
the record to date, the prospects are not encouraging. From the 
vantage point of North America, English law faculties (although 
not all law teachers) have appeared, at least until recertly, to have 
been uninnovative, both in pedagogy and in research. 

If this is a reflection of their own lack of self-confidence, engen- 
dered by the profession’s historic dominance of the educational 
process, the new scheme should unleash their creative potential, and 
the Ormrod Report will be remembered as the Great Charter of 
English legal education. 

If, however, English law faculties have suffered from anaemia 
due to lack of financial and human resources, mere changes in 
status will have only limited consequences. The costs of higher 
education are now generally under close scrutiny, and it will be 
difficult for the law faculties to attract additional funds and per- 
sonnel, despite their new mandate. 

A third possibility exists: English law faculties may not wish 
to assume the new role which is envisaged for them by the Ormrod 
Report. In a sense, the Committee’s initial warning against 


31 Abel-Smith and Stevens, In Search of Justice, Chap. 8. 
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“ abrupt and radical solutions ” may be most relevant in relation 
to the universities. The mere promulgation of a new scheme of 
legal education will not erase deeply held views in academic circles 
about the proper role of an academic and of a lawyer in society. 
Yet the Ormrod reforms will have little effect if those who are to 
operate the new scheme on a daily basis are convinced that the 
intellectual cannot be a practical man of action; that the legal 
profession comprises a set of defined roles in which teachers teach, 
students learn, lawyers argue and judges apply law; that there is 
something vaguely improper about teachers who undertake “ social 
engineering,” students who question, lawyers who negotiate and 
manoeuvre, and judges who make law. 

A foreigner cannot estimate the prevalence or intensity of these 
beliefs within the English legal academic community. He can, 
however, venture to predict that implementation of the Report 
will bring them mto sharp and critical focus. 


H. W. ÀRTHORS.* 





* Professor of Law, Osgoode Hall Law School, York University, Toronto; 
sometime Visiting Fellow, Clare Hall, Cambridge. 


STATUTES 


THE INDUSTRIAL RELATIONS Act 1971 


Ir is plain that the legal sanctions in the Industrial Relations Act 
are not intended as weapons in the hands of the employers, if only 
because no sensible employer would use them as such. The prin- 
cipal purpose of the Act is inhibitive. It is intended that, despite 
the absence of a likelihood of resort to the courts, all who contem- 
plate action will hesitate long enough for a settlement by other 
means to be achieved. To this end, and despite the intrusion of 
some aspects of individualism, the legislation is cast in terms 
of the public interest. The unfair industrial practice which spreads 
widely across the Act inhibits only industrial action. Although 
many objectives are considered improper, little account is taken of 
the need to prohibit other forms of pressure to achieve them. The 
second major purpose is to force on the unions a need to develop 
their central control. Whilst concentrating on the improvement of 
local bargaining there is plainly no intention that the shop-steward 
should have his power increased. The union which allowed him to 
proceed in anything but a controlled manner would quickly find 
itself contemplating the risk of a disastrous drain upon its funds. 

So clear are these two objectives that it is surprising to find 
them enclosed in so much that is irrelevant. Some of the irrele- 
vancies, like the abolition of the closed shop (which if it were likely 
to be effective could only damage industrial relations) and the 
introduction of the contractual enforceability of collective agree- 
ments (which, in the foreseeable future, seems unlikely to have 
any marked effect) are obviously explicable in political terms. 
Others appear largely as a product of a mind temporarily diverted 
from the matter in hand. It may be asked why, when the non- 
unionist is at a disadvantage in terms of the statutory provisions, 
individualism, which has no place in collective bargaining, should be 
deliberately encouraged. When the employer finds himself least 
able to deal with those disputes which arise from inter-union rivalry, 
why should both sets of agency provisions be designed to play on 
this? Although opinions differ on the future of the Bridlington 
Agreement, T.U.C. enforcement is obviously severely reduced by the 
grant of a right to enter and leave unions. To the extent that this 
in turn will weaken the whole position of the T.U.C. it is clearly out 
of line with any centralising policy. It is ironic that so far the 
unions’? attack on the Act has dwelt on a similar irrelevance. 


Unfair dismissal 
The provisions in relation to unfair dismissal, save for some 
cross-reference to trade union rights, do not form part of the 
655 
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structure of the Act and so can conveniently be dealt with as an 
isolated matter. 

The Government has, to the surprise of the present writer, 
finally amended the Bill so as to place reasonably clearly upon the 
employer the burden of proving that a disputed dismissal was fair. 
The employer is required to show the reason, or principal reason, 
and that that reason was one falling within the headings specifically 
mentioned or was some other substantial reason of a kind such as to 
justify the dismissal of an employee holding the position held by the 
employee concerned.’ The first of these requirements will un- 
doubtedly induce the wise employer to record with considerably 
more care than is the case at present the employment history of 
each employee. The unions may respond with the complaint that 
a dossier is being kept. The second is open to the contention that 
the requirement of proof of sufficiency only applies where the 
reason cannot be brought within one of the very broad statutory 
heads. It is arguable that if, for instance, it is asserted that a man 
was dismissed by reason of ce conduct it is then for him, if he can, 
to show that it was not “ just and equitable ” to dismiss him. Such 
a distinction in effect between the two types of reason is plainly not 
intended, however, and it is to be hoped that it will not be taken. 

Apart from this possibility the specification in the Act of 
certain reasons said to justify dismissal is pointless. They are: 
capability or qualification, conduct, redundancy, or that continued 
employment would constitute breach of a statutory prohibition.’ 
Whatever the reason, however, the tribunal must Judge it by the 
tests of whether the employer acted reasonably in treating the 
reason as a sufficient reason for dismissal. That in turn is to be 
judged according to ‘‘ equity and the substantial merits of the 
case.” > The presence of so broad a discretion covering the entirety 
of the issue before the tribunal will be in sharp contrast to the 
way in which the tribunals have operated under the Redundancy 
Payments Act. In some ways this test appears to have been devised 
more with the conciliation officer (operating with or without a 
pre-existing claim to a tribunal, and either upon the joint request 
of the parties or, on his own initiative if he feels he may usefully 
intervene) in mind.‘ 

Little is said of the grounds that might be considered to be 
unfair. Dismissal because of the exercise of the trade union rights 
contained in section 5 is itself an unfair industrial practice, of which 
complaint lies to a tribunal and which will be dealt- with as any 
other unfair dismissal (save that such a complaint can be made by 
a self-employed worker). If the reason superficially appears to be 
redundancy or the fact that the employee took part in a strike it 
may be alleged that it was discriminatory in that he was selected 
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from a number of others similarly placed. It is then provided that 
the dismissal will be unfair if the selection was made because of the 
exercise of those trade union rights.” This really goes without 
saying. The same would be true of any other unfair ground which 
could be said to be the real reason for a dismissal. The same is true 
of the provision that a failure to re-engage persons dismissed at the 
beginning or during a lock-out is to be judged by the reason for that 
failure. The provision that the discriminatory selection of a 
redundant worker in breach of customary arrangements or agreed 
procedure and without a special reason to justify such departure is 
unfair is, however, of a different type from almost all the remaining 
powers. 

The industrial tribunal may only recommend reinstatement. 
The only judicial sanction for failure to comply with such a recom- 
mendation is an alteration in the amount of damages; by increase 
if the employer refuses and decrease if the employee does not wish to 
return to the same employment. It is interesting, however, to 
observe that it is not specifically made an unfair industrial practice 
to take industrial action to secure the reinstatement of a dismissed 
employee, even if a complaint is currently before a tribunal or the 
tribunal has found the dismissal to be fair. 

The tribunals may award such compensation as they consider 
just and equitable in all the circumstances having regard to the loss 
sustained by the aggrieved party.’ They are, accordingly, not tied 
to the amount of the purely contractual loss. On the other hand, 
the common law rule as to the duty to mitigate damages is applied 
and it is unlikely that the maximum amount * will often be awarded. 
Upon a claim for compensation the employer may not raise a 
defence, or partial defence, of outside pressure." He may, however, 
jom a third party whom he alleges to have brought such 
pressure to bear and claim a contribution, even amounting to full 
indemnity.’° 

No statutory provision is made concerning dismissal procedure 
and so the right to a hearing is not established. Each employee 
must, however, receive a note (not a reference to another document) 
stating the name or the description of the person to whom he may 
initially take a grievance concerning his employment and the sub- 
sequent steps in the grievance procedure."* It would appear that 
there must be such an initial step. If there were no subsequent 
steps it might suffice to say so but it would not be a particularly 
well-adyised attitude. The Code of Practice will contain standards 
for grievance procedures and presumably a tribunal could take 
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into account in the measure of damages the fact that the procedure 
leading to the dismissal had been unsatisfactory. 

The unfair dismissal procedures apply, subject to a few specific 
exceptions, to all employees and apprentices with more than 104 
weeks’ continuous service with the employer responsible for the 
dismissal, provided they are under sixty-five (sixty in the case of a 
woman) or the normal retirement age, whichever is younger." 
Those employed in establishments which at the time of the dismissal 
employed four employees of more than thirteen weeks’ seniority, or 
less than that number, including the claimant, are also excluded.” 
None of the limitations so far mentioned apply where the dismissal 
is shown to be by reason of the exercise of trade union rights under 
section 5. All other limitations apply generally. They relate to 
close relatives, dock workers, share fishermen, teachers registered in 
Scotland, those employed under a contract normally involving 
employment for less than twenty-one hours per week, and those 
employed outside Great Britain. In a fixed-term contract entered 
into after the coming into force of the Act it will be possible, by 
written agreement with the employee during the term, to exclude 
the right to complain of unfair dismissal merely as a result of the 
expiry of the contract..* This could, of course, apply to most 
apprenticeships, but an apprentice who was not taken on at the end 
of his apprenticeship would probably be met, in the event, by a 
claim that dismissal was due to redundancy or lack of qualification. 

It follows that, save in the excluded employments, the common 
law right to dismiss without cause but with proper notice virtually 
ceases to exist. Normally, lack of notice will make no difference to 

a justified dismissal, nor will its presence justify an otherwise unfair 
dismissal. Notice will remain of significance in the excluded cases 
and in those cases where a ground for fair dismissal exists but is 
not a ground for dismissal without notice at common law, ie. 
particularly in cases of dismissal for redundancy and some, if not 
most, cases of incompetence. The trouble taken to extend the 
minimum notice rights under the Contracts of Employment Act 
1968," comes down to little more than providing the redundant 
worker with some extra compensation at no expense to the 
Redundancy Fund. 


Registration 

The effective operation of most of the statutory machinery 
depends upon the registration of at least the bulk of the organisa- 
tions of workers which we have hitherto called trade unions. 
Registration has been blamed for much that is not its own. The 
principal restrictions upon the conduct of the internal affairs of 
such organisations springs, not from the fact of registration but 
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from the “ guiding principles ’’ applicable to all organisations of 
workers and employers,'® breach of which constitutes an unfair 
industrial practice. Here the restrictions will be referred to in 
relation to their application to organisations of workers only. Any 
organisation is forbidden, by arbitrary or unreasonable discrimina- 
tion, to exclude from membership an applicant who is “* appro- 
priateły qualified ”?” for employment as a worker of one of the 
descriptions for which the organisation caters. Since the term 
« worker ” includes the self-employed this may cause some prob- 
lems for those unions which, for good reason, have taken a stand 
against the development of self-employment. No unreasonable 
condition is to be imposed upon the freedom of a member to 
terminate his membership, nor shall a member be excluded, by way 
of arbitrary or unreasonable discrimination, from standing, or nom- 
inating others, for office, voting in elections or ballots (the latter, 
but not the former, for the Act distinguishes between them without 
explaining the difference, must be secret), or taking part in meetings 
of the organisation or branch. 

Of greater significance than these, however, is the provision that 
a member may not be subject to any unfair or unreasonable disci- 
plinary action, and particularly that no disciplinary action may be 
taken against him for failing to take part in any action that would 
constitute an unfair industrial practice on his part or that of the 
organisation, or in any action taken by the organisation otherwise 
than in contemplation or furtherance of an industrial dispute. The 
effect this will have on the ability of an organisation to present a 
solid front in such a situation is likely to be very great. Disciplinary 
procedures must accord with what have been established as the 
basic elements of the rule of natural justice. The disciplined mem- 
ber is entitled to a statement of the findings resulting from the 
hearing. No discipline may be imposed until he has exhausted 
internal appeals procedures, or the time for taking such appeals has 
run out. On the other hand the member cannot be required to 
exhaust internal remedies before resort to the courts, nor may any 
other restriction be placed on his freedom to appear as a party or a 
witneas before a court or tribunal. 

The registrar is required to examine the rules submitted to him 
in the light of these guiding principles. The new system of registra- 
tion, therefore, controls not only the type but also the content of 
union rules. It is, however, no answer to such control for a union 
to de-registers All that will happen is that it will possess a rule 
book which cannot reasonably be relied on to avoid illegality. The 
industrial tribunals, upon which an employers’ representative sits, 
will control its rules piecemeal. Some additional requirements do 
attach to registered rules, however. A registered union, by authori- 
sation of his actions, protects its official and itself from liability for ° 
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the key unfair industrial practice of inducing a breach of contract.?7 
The officials of such a union are also personally protected for acts 
taken within the scope of their authority on behalf of the union." 
It is obviously necessary, therefore, that there should be some way 
of determining, with reasonable certainty, the scope of that 
authority. So it is provided that registered rules must contain pro- 
visions specifying the bodies and officials entitled to give instruction 
to members in respect of any kind of industrial action, and the 
circumstances in which such instruction may be given.’* Although 
it is almost impossible to draft an adequate rule to this effect it is 
essential that registered unions should devote considerable attention 
to the attempt to do so. 

The other seriously burdensome requirement of registration is 
the subjection to qualified examination of members’ superannuation 
schemes, whether separately funded or not. They must be certifted 
as actuarily sound. If the scheme is separately funded the fund 
must be adequate for the purpose.*° 

Apart from these requirements there are very few drawbacks and 
many advantages to registration. It is, therefore, a pity that the 
usefulness of the system has been clouded by the overtones of control 
in the ‘Act and by the fact that it has been made essential if a 
workers’ organisation is to carry out many of the functions which 
might have been thought to belong to it as of right. 

Only a registered union can be a party to a valid agency-shop 
agreement, whether voluntarily granted or obtained by the statutory 
procedure.** It is only in respect of a registered union that a worker 
has an incontrovertible right, as against his employer, to join.™ 
The statutory machinery for the grant of a sole bargaining agency 
cannot be invoked by an unregistered union, nor may an unregis- 
tered union ultimately become part of a compulsorily obtained sole 
bargaining agency.’ As already mentioned only a registered union 
is entitled to protection from the unfair practice of inducing a 
breach of contract, and only the officials of a registered union 
are immune from Kability if acting within the scope of their 
authority. The liability of a registered union to pay compensation 
is limited,* although the value of this will not be great if several 
actions can arise from the same industrial activity. i 

Very strangely, however, it appears that the procedure whereby 
one party or the Secretary of State can invoke the assistance of the 
Commission to produce a contractually enforceable procedure agree- 
ment where it can be shown that existing procedures are inddequate 
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is only available against registered unions.* Only registered unions 
can be parties to this procedure and, whereas it would have been 
feasible to assume that this merely meant that an unregistered 
organisation could not take part in the discussions, we find it 
stated that the ultimate order of the NIRC must state the parties 
on whom the order is binding, plainly inferring that it cannot be 
binding on organisations which were not parties.** 

Registration procedure is reasonably straightforward although 
no one has yet explained how the registrar is to obtain the necessary 
returns and rule book from a union which does not take the trouble 
to de-register but simply does not co-operate m its transfer to the 
permanent register. The provisional register will contain every 
union registered at present, together with any unregistered union 
which apples for registration within stx months of the date (prob- 
ably in October 1971) when this Part of the Act takes effect. 
Transfer to the permanent register will take place when the registrar 
is satisied that the organisation is Independent, has power to alter 
its own rules and control its own funds, and mcludes among its 
principal objects the regulation of relations between employers and 
workers of the descriptions for which it caters.” It must be 
assumed that the registrar will make a block transfer of all such 
unions, otherwise one which happened to be considered first would 
obtain a momentary advantage over others which had not then been 
transferred.** 

Once the union is on the permanent register the registrar must 
examine its rules to see that they conform to the requirements 
mentioned. Provision is made for reference back and amendment 
of unsatisfactory rules. The procedure of amendment will obviously 
take some years, during which a registered trade union may well 
have unsatisfactory rules rendering it liable to action for breach of 
the guiding principles. Since rules m contravention of the guiding 
principles are not void the interesting prospect develops of a union 
which had observed the principles, breaking its rules in order to do 
so, being liable to complaint for such a breach. 

The hability of organisations to individual actions arising from 
the conduct of their internal affairs presents an alarming picture 
which may be set out as follows: 


Complainant Cause Defendant Court 
1. Any person Breach of Any organisation NIRC 2° 
against whom. guiding of workers or 
action was principles employers 
taken 
25 gs. 87—83. 
a6 g, 4) (9). 
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Complainant Caure Defendant Cowrt 

2. Individual Breach of Registered (a) Registrar to 
member, guiding organisations industrial 
involuntarily principles or of tribunal.?° 
removed rules (b) Direct to 
member, industrial 
applicant tribunal.?1 

8. As 2 As 2 Any organisation As 2 (b).? 

of workers or 
employers 

4. Member or Breach of rules Any organtsation Common law 
expelled courts, 
member 

5. Registrar As 2 As 2 (a) Industrial 
upon failure tribunal.?3 
to pursue claim (b) NIRC 34 
under 2 (a) 

6. Registrar on Serlous or Registered As & (a) or (b) 
his own persistent breach organisations 
Mmitlative of rules or 

guiding 
principles 


N.B.: The action under 2, and thus under 5 as well, is not available to the 
corporate members of employers’ associations. 


The closed shop 

As against his employer a worker has a right to join any regis- 
tered trade union, or not to join any, or any particular, organisation 
of workers. As a member of a registered trade union he has a right, 
as against his employer, to take part in the activities of the union, 
and the right to seek or accept appointment or election to union 
office. If appointed or elected he has the right to hold office.* This 
‘last right would seem to mean that an employer, at least if he is 
bound by a bargaining agreement, would have no option but to 
accept a duly appointed or elected shop-steward whereas, at present, 
it is not unknown for an employer to refuse to deal with a 
particular shop-steward. 

In pursuance of these individual rights a pre-entry closed-shop 
agreement is expressly made void and a procedure, leading to a 
declaration by the NIRC, is provided by which a complaint can be 
made of the mere existence of such an agreement.’* : 

A post-entry closed-shop agreement is not subjected to the same 
prohibition and so, in theory, could continue to exist. Because of 
the rights just mentioned, however, an employer who finally 


attempted to conform with such agreement by refusing to engage, 
or dismissing, a worker who made it plain that he would not join 
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the relevant union would commit an unfair industrial practice.?’ It 
seems likely that many employers who already have such agree- 
ments may prefer to maintain them and hope to rely on their right 
to ‘* encourage ” a worker to join a registered trade union which is 
recopnised as having bargaining rights in respect of that worker. 
They might even avoid the bad publicity of a tribunal action for 
unfair dismissal if the encouragement failed by offering substantial 
compensation to a dismissed worker at the preliminary conciliation 
stage.** 

The Act was amended to provide for the enforceability of 
specially approved post-entry closed-shop agreements.’* The jotnt 
application for such approval must show, however, that without 
such agreement, as distinct from an agency-shop agreement, it 
would not be possible: 


(a) to organise and maintain organisation among the workers 
covered ; 
(b) to maintain reasonable terms and conditions of employ- 
ment and reasonable prospects of continued employment ; 
(c) to promote and maintain stable arrangements for collec- 
tive bargaining; 
(d) to prevent the frustration of collective agreements. 
It is unlikely that many such applications will succeed. If the CIR 
did conclude that the conditions were satisfied the NIRC must 
meake an order allowing between one and three months for an 
application to be made for a ballot. If no such application, sup- 
ported in writing by one-fifth of the workers to whom the agreement 
would relate, was made in this time the NIRC must make an order 
approving the proposals in the draft agreement submitted with the 
original application. A similar order must be made if the ballot, 
when held, results in support for the agreement by a majority of 
those eligible to vote or two-thirds of those voting. A similar 
application and ballot procedure is provided for use not earlier than 
two years after the report by the Commission of the result of an 
approving ballot (or, presumably, if there were no such ballot, two 
years from the date of the final order of the court) by those who 
wish to have such a closed shop agreement revoked.** 

While such agreement is in force existing workers must join the 
appropriate union within three months and applicants within one 
month of employment unless they establish a valid conscientious 
objection and pay the equivalent of union dues to an agreed 
charity. The onus is on the worker to apply for membership of the 
appropriate union.‘ 
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The so-called ‘* agency shop ” agreement is intended to be the 
more common substitute for union security. Even if granted 
voluntarily the definition of an agency shop is such that the 
parties to it must be registered unions and employers or employers’ 
associations.** A registered union may use the statutory procedure 
towards a compulsory agreement but would have to show that the 
employer was unwilling to enter into a voluntary agreement. An 
employer, however, may not make such an application to suit 
himself but may only do so where one, or more, trade unions 
desire to enter into an agreement. A willing employer might well 
be in a position where he himself makes the application because he 
was approached by each of two conflicting groups of unions, or 
because the group of unions (which could have come together 
ad hoc for the purpose) seemed to him unlikely to operate 
su i 
The NIRC to which the application is made has a small part to 
play. Its main function is to satisfy itself that the application has 
not been made within two years of the date of a previous ballot, 
whether unsuccessfully held to establish an agency or successfully 
held to revoke an existing agreement.“ It must also ascertain that 
the trade unions involved already have recognised negotiating 
rights with the employer. Thereafter the real power of the CIR 
becomes apparent, and, as Professor Wedderburn has pointed out, 
it is a power not subject to appeal. It has to decide two vital 
questions: first whether the establishment of an agency shop is 
likely to be ineffective because a bargaining agency ought first to 
be set up **; secondly to determine the descriptions of workers to be 
covered by the agreement.** The suggested scope of the agreement 
will have been stated in the appHcation, but the Commission has to 
determine whether this shall be increased or reduced. It appears 
that the original application can apply to workers of any number 
of employers but that, from the wording of the Act, the extension 
procedure cannot go beyond those employers. The operation of this 
power will be interesting to watch in practice because it will very 
often be exercised in full knowledge that the outcome of the ballot 
will be affected one way or the other. 

If the CIR reports to the court that the application should be 
permitted to proceed to a ballot, the CIR must arrange for the ballot 
to be held, either by the Commission itself or by some othér body 
under the direction of the Commission. If the proposed agreement 
is supported by a majority of those eligible to vote ar two-thirds of 
those voting it becomes the duty of the employer to enter into and 
observe such an agreement. No consequent order of the NIRC is 
required, It will then be an unfair industrial practice to take indus- 


£2 s, 11 (1). 
43 3. 11 (1). 
44 gs. 19 (4) and 15 (9) 
45 5.22 (1). 
48 s, 19 (9). 


Nov. 1971 STATUTES 665 


trial action knowingly to induce the employer to default in this 
duty.’ 

The implication must be that the employer cannot subsequently 
unilaterally withdraw from the agreement, as he could do if he had 
entered voluntarily into such an agreement which was not presumed 
to be contractually enforceable. Presumably, however, such an 
agreement must cease to have effect, at least in relation to the 
particular organisation and probably completely, if one of the 
agency unions ceases to be a registered trade union. Otherwise 
the agreement will continue until the parties agree to discontinue it 
unless the statutory revocation procedure is invoked. By this pro- 
cedure an application may be made supported in writing by one- 
fifth of the workers covered by the agreement for a revocation 
ballot dependent on the same voting proportions as the approval 
ballot. If the agency shop has been established following a success- 
ful ballot such an application cannot be entertained for two years 
after the date of the CIR report of the result of the ballot. Ifa 
revocation ballot is successful no further application for an agency 
shop in respect of any of the descriptions of workers formerly 
covered can be entertained for two years from the date of the report 
of the result of that ballot. There may not be a voluntary agency 
shop agreement in that time with any of the unions party to the 
revoked agreement in respect of those descriptions of workers.“* 

The procedure against an unwilling employer, though consider- 
ably simplified from earHer drafts, is still complicated. Even a 
voluntary agreement gives the unions so little that it would not be 
surprising if they preferred to rely on the employer’s powers of 
encouragement, and even thought them more effective. Even with 
an agency shop agreement a worker can remain in, or join, a non- 
agency union, or none at all, provided only that he also pays the 
equivalent of union dues to an agency union or establishes a 
conscientious objection and pays to charity. It may be objected 
that few will pay dues for nothing, but it is precisely the few that 
will cause the trouble, both for the employer and the agency unions. 


Collective bargatning—the sole bargatning agency 


No guidance is grven to the CIR upon the tests to be adopted to 
determine the appropriate descriptions of worker for the purposes 
of the agency shop. Since unions with sole bargaining agencies are 
those most likely to seek agency shops (and as we have seen there is 
provision to postpone the grant of the latter until the former has 
been determined) the unit may well be the same in both cases despite 
the very different purpose. Even in the case of the unit for bargain- 
ing there is surprisingly httle statutory guidance. The CIR is asked 
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to consider the extent to which different descriptions of employees 
have interests in common, having particular regard to the nature 
of the work they are employed to do and their training, experience 
and qualifications.°° If common interest is to be determined 
primarily by job description it would seem to follow that the 
same measure should be applied to the basic categories forming the 
group. The Consultative Document on the Code of Practice says 
that the unit should be as large as practicable, but it is unlikely that 
the CIR would readily seek to add to, any more than to break up, 
an existing and smooth running bargaining structure. 

Again it is the CIR which is to decide whether every organisation 
of workers in the proposed agency is independent, whether recogni- 
tion as sole bargaining agent would promote a satisfactory and 
lasting settlement of the matter, whether the workers’ organisation, 
or group of them, would have the support of a substantial propor- 
tion of employees in the unit, and whether each organisation has, 
or would have, the resources and organisation to enable it to 
participate effectively." If it is not satisfied on the first two of 
these matters the Commission cannot recommend recognition. It is 
only required to “ consider ”’ the last two and so it might allow an 
application to proceed while the organisations improved their 
organisation. Jn some cases it might see reason why a small and 
organisationally weak union should, nonetheless, be included. 

Unhke the agency shop it is possible for unregistered organisa- 
tions to enter into a voluntary sole bargaining agreement. The 
statutory machinery cannot be invoked by such an organisation 
but the applcation can include unregistered organisations of 
workers provided they have become registered before it is necessary 
to apply for a ballot to be held.*? Whereas, under the agency 
shop procedure, no express provisions are made for pauses for 
consultation aimed at a voluntary. agreement, it is plain that this 
procedure can be halted at almost any stage to allow such a settle- 
ment. Several express references are made to this”? and in any 
event no ballot will be held unless one of the parties specifically 
requests it within six months of a favourable report by the CIR." 
It may be rare, therefore, for the procedure ever to be taken as far 
as an order by the NIRC. There are, however, distinct advantages 
in procuring such an order. A voluntary agreement is less secure 
from revocation since an application for revocation may be made‘at 
any time and need only be supported by one-fifth of the workers in 
the unit.” A compulsory agreement may only be revoked -upon an 
application supported by two-fifths of the workers in the unit and 
that application can only be made after two years from the date of 
the CIR report in favour of establishing the agency."* Hither type 
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of agreement could be revoked by agreement between the parties. 
The court order would cease to have effect if any of the organisa- 
tions of workers party to the agreement ceased to be registered, but 
the agreement could then continue on a voluntary basis.” In earlier 
drafts of the Bill these were the only methods of revocation and it 
appeared that a minority group which had been brought into the 
scope of a bargaining agency would have no way of extricating 
itself, unless it could secure the necessary one- or two-fifths support. 
This has now been amended by the alteration of the basic provision 
permitting applications to be made so as to make it clear that any 
registered union could make such an application notwithstanding an 
existing sole bargaining agency agreement.”* 

The existence of a compulsory order has, however, a more 
significant advantage. Not only does it become an unfair industrial 
practice to take industrial action ** in connection with the question 
in issue once a formal application has been made; but after the 
order of the NIRC is made it is an unfair practice to use such means 
knowingly to induce an employer to bargam with some other 
organisation than those designated, or not to take all such action 
as might reasonably be expected of an employer ready and willing 
to bargain with the agent.*° No such unfair practices attach to 
pressure against a voluntary sole bargaining agreement, even if the 
agreement was reached by negotiation during the statutory pro- 
cedure, although, of course, while that procedure was operating it 
would afford protection. 

A union whose sole agency has been revoked by the statutory 
process cannot have either a voluntary or compulsory sole agency 
in respect of any of the descriptions of worker included in that 
agency for at least two years from the date of the report of the CIR 
upon the revocation ballot.*t There is no prohibition upon an 
employer continuing to bargain with such a union so long as he does 
not afford it exclusive rights. If a registered trade union which had 
not been a party to the revoked agreement applied within this time 
it might obtain either a voluntary or a compulsory agreement but, 
in respect of the latter, the NIRC could in its discretion decline to 
consider any application made within two years of a previous 
application having been under consideration.** 


Collective bargaining—contractual enforceability 
From the date when the appropriate provisions of the Act are 
brought into force all written collective agreements made there- 
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after, and not containing an exclusion clause, will be conclusively 
presumed to be intended by the parties to have contractual effect." 
The same applies to decisions, duly recorded in writing, of any joint 
representative body established by or under a collective agreement 
for regulating terms and conditions of employment or determining 
any matter for which a procedure agreement (as defined in section 
166 (5)) can provide.** It is clear that this will include the jointly- 
agreed minutes of such a body or agreed notices of its decisions 
which are subsequently affixed to the company notice board. It 
would not include, for example, minutes taken by management for 
their own use. They would not be a written record “ by or on 
behalf of that body.” ** The word “ body ” implies some formal 
composition and so contractual enforceability does not extend to a 
discussion between a foreman and a shop-steward, even if recorded 
on a scrap of paper and even if such everyday discussions are 
provided for in a collective agreement. 

These provisions should not lead to the conclusion that every 
such agreement is conclusively presumed to be contractually enforce- 
able. The presumed intent of the parties may, as in all intended 
contracts, fail for want of certainty. The critical clauses of many 
British collective agreements must be subject to this objection at 
the present time. 

Organisations of workers in particular have good reason to fear 
contractual enforceability. Not only is breach of an enforceable 
agreement an unfair practice, but so also is failure by a party to 
such an agreement to take reasonable steps to ensure that those 
acting or purporting to act on its behalf, or all its members if it is 
an association, observe the agreement. The party must also take 
reasonable steps to ensure that such persons do not continue action 
in breach of an agreement and that no such further action is taken.** 


Remedial and emergency action 

In the space available it is not possible to do more than mention 
briefly the remedial and emergency procedures available under the 
Act. 

The Secretary of State, the affected employer, or any registered 
trade union posseasing recognised negotiating rights in relation to 
the unit concerned (“ unit ” in this context means an undertaking 
or part of an undertaking but the reference can be extended to asso- 
ciated employers *’) can apply to the NIRC on the ground that in 
relation to that unit the procedure for settling disputes and griev- 
ances is non-existent or unsuitable and/or that the unit suffers from 
recourse to unconstitutional industrial action.** 

A requirement of consultation with the parties (when the 
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Secretary of State makes the application) or of notification to 
the Secretary of State, followed by advice and assistance (where 
any other party applies) exists before the NIRC can pass on the 
reference to the CIR.** The CIR is also expected to strive to achieve 
as much agreement as possible.” That agreement, plus any addi- 
tional procedural requirements attached by the CIR, must be 
“ capable of having effect as a legally enforceable contract.”’ 

It may appear a little surprising that, though the Secretary of 
State may initiate this procedure, only one of the parties can make 
the ultimate application to the NIRC for an order applying the 
procedure to the specified unit."? 

The emergency procedures have faded somewhat from the lime- 
light they initially obtained. The Act allows for the granting of an 
order to cease strike, or other irregular industrial action for up to 
sixty days, where it is shown to the NIRC that industrial action has 
caused, or would cause, interruption in the supply of goods or the 
provision of services likely to be gravely injurious to the national 
economy, to imperil national security, to create a serious risk of 
public disorder or to endanger the lives of a substantial number of 
persons or to expose a substantial number of persons to serious 
risk of disease or personal injury.”? The same grounds, with the 
addition of the situation where the action is, or is likely to be, such 
as to be seriously injurious to the livelihood of a substantial 
number of workers in the industry, will permit an order to hold a 
ballot among the workers in the area of employment concerned." 
This area, in the case of the stop order, may be defined in terms of 
an industry or industries, an undertaking or part of an undertaking 
and /or one or more descriptions of workers. In the case of a ballot 
it is to be defined in terms of the dispute in question.”* The value 
of the ballot order is that, while the ballot is proceeding, no organi- 
sation of workers or person specified in the order, nor any employer, 
may take industrial action among the workers concerned, and any 
person specified in the order may be required to take all such steps 
as may be specified in the order to discontinue or defer any 
existing action.”® 

Although the Secretary of State must make application to the 
NIRC it is unlikely that that Court will be in any position to judge 
the existence of the necessary grounds for making the order. The 
principal check upon the use of the stop order is likely to be that 
the Secretary of State cannot apply unless it appears to him that 
such an’order would be conducive to a settlement of the dispute 


$° s, 87 (8) and (4). Again we see the dominant position of the OIB. 
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by negotiation, conciliation or arbitration.” It seems, therefore, 
that the workers concerned might frustrate the application by 
showing that the grant of such an order would harden their attitude. 


The unfatr industrial practice 

The unfair industrial practices which proliferate in the Act are 
merely a purpose built statutory tort designed to replace, in 
practice, the present law of tort in this field and to be dealt with at 
first instance by a specialist court. The present law of tort is not 
excluded from the field, akhough the statutory protections formerly 
contained in the Trade Disputes Acts of 1906 and 1965 are re- 
enacted and even, to some extent, extended.” The golden phrase 
“ in contemplation or furtherance of an industrial (formerly, trade) 
dispute ” still governs the availability of those defences; but it has 
assumed a Jekyll and Hyde aspect in that it also now governs the 
availabilty of almost all the claims for unfair industrial practices. 
So it will be the claimant who, in future, normally seeks to show 
the existence of such a dispute. The new definition of an industrial 
dispute plainly does not include political action and, more import- 
ant, does not include a dispute between workers and workers. So, 
although it specifically mentions disputes about the allocation of 
work, the demarcation dispute will not be included unless the 
employer becomes involved in it. May we yet see the common law 
courts inventing fictions to make their tort action more attractive 
than the unfair practice, and the employer spending sleepless nights 
deciding whether he should seek to bring his action in tort or under 
the Act? 

Unfair industrial practices may be divided for convenience into 
two main groups, namely: 

(1) those which designate an undesirable end and specify 
that it is actionable to seek to achieve it. Sometimes these are 
in general terms but more often they only seek to prevent the 
achievement of the end by strikes, irregular industrial action or 
lock-out. 

(2) those which designate certain methods of 1 imposing pres- 
sure as undesirable whatever the end so long as it is in contem- 
plation or furtherance of an industrial dispute. 


The first type of unfair industrial practice is scattered through- 
out the Act at the points where the conduct to which it relates is 
dealt with and it will be convenient to collect them together. 


Unfair practices by workers and their organisations 


It is an unfair industrial practice for any person including any 
organisation of workers to call a strike or to organise, procure or 


Te 5.2188. TT s, IBI. 
78 s. 167. 


Nov. 1971 STATUTES 671 


finance a strike or any other irregular industrial action short of a 
strike; or to threaten to do so: 


Ts 


a1 


(a) knowingly to induce or attempt to induce an employer 
not to take all requisite steps to make and comply with an 
agency shop agreement following a successful ballot "°; 

(b) knowingly to induce or attempt to induce an employer 
to enter into an agency shop agreement after an application 
relating to the workers involved in such an attempt has been 
made except in accordance with the result of a ballot conducted 
under the statutory procedure; 

(c) knowingly to induce or attempt to induce an employer 
to refrain from making an appHcation in respect of the estab- 
hshment of an agency shop °°; 

(d) where the principal purpose is, knowingly to induce 
an employer, or a person acting on behalf of an employer to 
take any action which would be an unfair industrial practice by 
the employer or a person acting on his behalf in connection 
with the rights of an employee in respect of union membership 
or activities under section 5 or in respect of unfair dismissal; 

(e) where the principal purpose is, knowingly to induce an 
employer to comply with a void pre-entry closed shop agree- 
ment or to enter into one; whether or not such agreement has 
been declared to be void; 

(f) where the principal purpose is, knowingly to induce an 
employer or an employers’ association to join in making an 
application for special permission to operate a post-entry closed 
shop *!; 

(g) whilst a reference is pending in respect of the establish- 
ment of a bargaining agency and for six months following the 
report of the Commission for Industrial Relations on the 


. reference, in furtherance of any dispute relating thereto *?; 


(h) where a sole bargaining agency order is in force, know- 
ingly to induce or attempt to induce an employer to bargain 
with another organisation or not to take all such action with a 
view to bargaining with the agent as might reasonably be 
expected -*?; 
~ (i) at any time within two years of the Commission’s report 
on an application for an agency, knowingly to induce or 
attempt to induce an employer to recognise as a sole bargaining 
agent for the unit in question, an organisation not recommended 
by the report, whether the report recommended the recognition 
of any organisation or not, or to carry on any collective bargain- 
ing with such a non-recommended organisation “; 


672 THE MODERN LAW REVIEW Vow 8&4 


(i) knowingly to induce or attempt to induce an employer 
to whom the order relates not to comply with an order of the 
industrial court to terminate a sole bargaining agency “; 


It is an unfair industrial practice for any party to a legally 
enforceable collective agreement to break the agreement or any part 
of it which is legally enforceable, or for any party to such agreement 
not to take all such steps as are reasonably practicable to prevent 
a breach of the agreement or the enforceable part of it by any 
person acting or purporting to act on its behalf or by any of the 
party’s members, or not to take such steps to prevent continuation 
of further action in breach of the agreement by them.** 

It is an unfair industrial practice for any organisation of workers 
or any official or person acting on behalf of such an organisation to 
take or threaten to take any action in breach of the “ guiding 
principles ”’ relating to workers’ organisations and contained in 
section 64.*" 

A strike is defined in the Act as “a stoppage of work by a 
group of workers in contemplation or furtherance of an industrial 
dispute, whether they are parties to the dispute or not, whether 
(in the case of all or any of those workers) the stoppage is or is not in 
breach of their terms and conditions of employment, and whether it 
is carried out during, or on the termination of, their employ- 
ment **; ?” and an irregular industrial action short of a strike is 
defined as: 


“*. . + any concerted course of conduct (other than a strike) 
which, in contemplation or furtherance of an industrial 
dispute— 

(a) is carried on by a group of workers with the intention of 
preventing, reducing or otherwise interfering with the produc- 
tion of goods, or the provision of services, and 

(b) in the case of some or all of them, is carried on in breach 
of their contracts of employment or (where they are not 
employees) in breach of their terms and conditions of ser- 
vice.” as 


Unfatr practices capable of commission by employers and their 
organisations 
It 1s an unfair industrial practice for any employer or persons 
acting on behalf of an employer: gr ` 
(a) to prevent or deter a worker exercising any of his 
rights in respect of trade union membership or the pursuit of 
union activities save that an employer may seek to encourage 
the worker to join a trade union that the employer recognises 
as having negotiating rights in respect of the worker; 
55 (7). 
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() to dismiss, penalise or otherwise discriminate against a 
worker by reason of his exercise of those rights; 

(c) to refuse to engage a worker on the ground that he is a 
member of a trade union or is not a member of a workers’ 
organisation of any sort; 

either (b) nor (c) applies where an agency shop or a specially 
palate o closed shop is in existence and the worker 
AB , or failed, to become a member of the trade union, 
or one of the trade unions, within the agreement or to pay 
his dues as permitted.) °° 

i to ae an employee unfairly °'; 

e) as a party to an enforceable collective agreement to 
break it or not to take all reasonably practical steps to prevent 
persons acting or purporting to act on his behalf or, where 
an employers’ association is involved, its members, from break- 
ing or continuing to break an enforceable agreement *’; 


and for an employer: 


(f) where a sole bargaining order is in force to bargain with 
any other organisation or not to take all such action by way of 
or with a view to carrying on collective bargaining with the 
agent as might reasonably be expected to be taken by an 
employer ready and willing to carry on such collective 
bargaining °°; 

It is an unfair industrial practice for an employer, by instituting, 
carrying on, organising, procuring, or financing a lock-out, or 
threatening to do so *; 

(g) ee to induce or attempt to induce any person to 
refrain from applying for the e abiekm ent of a sole bargaining 
agency or the revocation of such an agreement **; 

(h} to act in furtherance of a dispute concerning the grant 
of a bargaining agency in which he is direct! concerned while 

_that question is pending or within six months of the date of 
the report of the Industrial Relations Commission on the 
reference °°; 

(i) knowingly to induce or attempt to induce a trade union, 
joint negotiating panel or any other person not to apply for 
an agency shop or for the revocation of an agency shop agree- 
ment.” > 


It is an unfair industrial practice for an organisation of em- 
Ployers, or any official or person acting on behalf of such an 
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organisation to take or threaten to take any action which constitutes 
a breach of the “‘ guiding principles ” in sections 65 and 69."* 

It is impossible to point out all the activities which are not 
made unfair and which various people would expect to be included. 
It is important to observe carefully the number of ends which 
may be pursued so long as they are not pursued by strike or other 
irregular industrial action. Employers express surprise that it is 
not, as such, unfair for a trade union to take strike or other 
industrial action to compel the reinstatement of a worker who has 
been fairly dismissed. Trade unions may be surprised that though it 
is the duty of an employer to enter into an agency shop agreement 
following an order of the industrial court to that effect it is not 
an unfair industrial practice for him to fail in that duty. A special 
procedure is provided for this.” 

The second type of unfair practice, self-effacingly describing 
itself as ‘* other unfair industrial practices,” is of an alarmingly 
wide scope. It is provided in section 96 that it is an unfair practice 
for any save a registered trade union or employers’ association, or 
a person acting within the scope of his authority on behalf thereof, 
in contemplation or furtherance of an industrial dispute, knowingly 
to induce or threaten to induce a breach of any contract: In this 
section “* contract °? does not include a contractually enforceable 
collective agreement. As regards the contract of employment it is 
provided * that a strike after proper notice is not to be regarded as 
a breach of contract for the purposes of, inter alia, section 96; unless 
the strike is in breach of a restriction on strike action either 
expressly, or by implcation from a collective agreement or else- 
where, contained in the contract of employment. The tone of this 
provision suggests that the draftsmen of the Act thought that the 
question of implication of terms from a collective agreement was, 
or would quickly become, much more settled than is at present the 
case. At least it can be said, however, that unofficial strikes with- 
out proper notice will always be unfair industrial practices. It 
should be noted that section 147 says nothing about the giving of 
notice before any other irregular industrial action, which, by 
definition, involves a breach of contract. It seems, therefore, that 
all unofficial action of this sort is an unfair industrial practice. 
Additionally, of course, the action taken may knowingly induce 
a breach of any of a great variety of commercial contracts. 

It is itself an unfair industrial practice to take industrial action 
in contemplation or furtherance of an industrial dispute in order to 
further any existing unfair industrial practice.? The original words 
“ aid or abet” have been amended to “ further ” and so the 
accessory after the fact has become, perhaps more appropriately, 
something more like the joim-tortfeasor. It is probable that the new 
word ought to be regarded as of a more restricted acope than its 
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predecessor. As a result of this section, however, most sympathetic 
action will join the sympathisers in the liability of those principally 
concerned. This even applies to token financial support.? The pro- 
vision is restrictive enough without commentators getting stupid 
about it. The journalist who writes in support of a dispute could 
usually say that he was in the course or furtherance of his job rather 
than the dispute. It might be different if he was not a professional 
journalist and was writing in a trade union journal. The distinct 
probability that a trade union which had made official, action which, 
because it was previously unauthorised, had constituted an unfair 
practice under section 96 would thereby itself commit an unfair 
practice has been expressly, and in such limited terms, removed.* 

Finally, by section 98, it is an unfair industrial practice to 
take industrial action against an extraneous party to a dispute with 
the purpose, or principal purpose, of knowingly inducing him to 
break, or not to perform, a contract other than a contract of em- 
ployment. Either the contract breaker or the other party to the 
contract may sue. ‘“‘ Extraneous party ”’ is not defined but four 
situations which are not to be taken to create a person a party toa 
dispute, including that of being an associated employer with an 
employer in dispute, suggest that the term will be construed widely. 

Generally, complaints of unfair industrial practices, save those 
specifically of an individual nature, lie to the NIRC, which may 
make what amounts to a declaration, issue what amounts to an 
injunction, or award compensation in such amount (subject to the 
limits applicable to a registered trade union) as it considers ““ just 
and equitable in all the circumstances.” * The Act contains an 
interesting contributory lability clause * whereby the court, if it 
finds that the matters to which the complaint relates were to any 
extent contributed to by any action of the aggrieved party, may 
reduce its assessment of his loss by such amount as it considers just 
and equitable. One wonders whether a workers’ organisation could 
allege that its unfair practice was the direct result of bad manage- 
ment. 

The real significance of the unfair industrial practice, so far as 
court actions are concerned at least, lies, it is suggested in the 
extent, if any, to which a person not a party to the dispute, but 
who suffers damage as a result, may sue. The Act, enigmatically, 
provides that the complainant must show that he is “ the person 
against ‘whom the action was taken.” ' That does not seem to be a 
phrase.known to the law and what it means is, until the NIRC pre- 
empts the task, anybody’s guess. 

There is too much in the Act of which the same might be said. 


R. W. Rmecocr. 
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NOTES OF CASES 


A BLOW ÀGAINST ENTERPRISE LIABILITY 


Tse recent decision of the House of Lords in Tesco Supermarkets 
Ltd. v. Nattrass * is of the greatest importance. Not only does it 
throw valuable light on the interpretation of the penal provisions of 
the Trade Descriptions Act 1968, and of the similar provisions to be 
found in much contemporary public welfare legislation, but it also 
takes a leading place in the present move away from strict liability 
in statutory offences.’ 

A recent note in this Review * deals fully with the facts of the 
case, and the decision of the Divisional Court.‘ Briefly, a breach of 
section 11 of the Act, penalising misleading statements as to the 
price of goods, had been established at the Northwich branch of 
Tesco’s organisation. This breach was attributed to the joint 
neglect of duty of a store assistant and her branch manager. On 
these facts the company were convicted by the local magistrates, 
and the conviction upheld by the Divisional Court. The company 
obtained leave to appeal to the House of Lords. 

The appeal involved the interpretation of section 24 (1) of the 
Act, which provides that it shall be a defence for a person charged 
to prove (inter alia}— 

“* (a) that the commission of the offence was due... to the 
act or default of another person. . .; and 

(b) that he took all reasonable precautions and exercised all 
due diligence to avoid the commission of such an offence by 
himself or any person under his control.” 


The points of law of general public importance involved in ‘the 
appeal were— 
(i) whether the phrase “‘ another person ” included servants 
of the E ; and 
(11) whether the accused remained vicariously liable for the 
failures of persons to whom he had del the perform- 
ance of his obligations under section 24 (1) (b). 


Their Lordships unanimously allowed the company’s appeal. 

Lord Reid * dealt summarily with the doctrine of vicarious 
responsibility based upon delegation of duty, saying, “ The Divi- 
sional Court decided this case upon a theory of delegation. In that 


1 [1971] 2 W.L.R. 1167; [1971] 2 All B.R. 197. 

2 As recen described in F. G. Jacobs, Criminal Responsibility, 1.9.2. 
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4 re 8 All B.R. 857. 
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they were following some earlier authorities. But they gave far 
too wide a meaning to delegation. ...’?* His Lordship wished to 
mit the concept of delegation to that of the necessary identification 
of the senior management of a corporation with the corporation 
itself for purposes of criminal responsibility for the discharge of 
some statutory duty. He recognised that delegation of functions by 
individuals had been accepted in the liquor” cases, but regarded 
that development as ‘* anomalous.”’ 

He distinguished delegation in this sense from the broad pro- 
position that an employer “‘ delegated ” his duties of supervision to 
all within the “ ladder of responsibility ° down to the immediate 
superior of the actual wrongdoer; a proposition that had been 
accepted by the Divisional Court in Tesco’s case. 

Lord Reid deplored the holding of an employer criminally liable 
under the Act except in circumstances in which he was in some way 
et fault; for if he had personally done his best, how could the 
prospect of punishment induce him to do more? Likewise, his 
Lordship did not accept that vicarious responsibility might redress 
the balance between large and small enterprises in complying with 
the Act; as the manager in this case was the “‘ opposite number ”’ 
of a small shopkeeper, he was equally lable to prosecution. 

Lord Morris of Borth-y-Gest * acknowledged that a breakdown in 
the system had occurred at the appellants’ store. But he was sure 
that the company had not delegated their functions to Mr. Clement; 
he was not within the “‘ brain area ”?” of the company; he was 
“. . . cog in the machinery which was devised; it was not left to 
him to devise it. . 

Viscount Dilhorne 10 said that to satisfy section 24 (1) it was 
necessary to do more than merely to set up a system and delegate its 
performance to subordinates; it would still be necessary to show due 
diligence on the part of the accused in seeing that the system was in 
fact operated and the person put in charge of it doing what he was 
supposed to do. His Lordship considered that, under sections 28 
and 24 of the Act, it might well be that no person would be held 
liable; accordingly neither Miss Rogers (the assistant) nor Mr. 
Clement (her manager) might be guilty of an offence, although their 
combined neglect of their duties constituted the “ act or default ” 
which had relieved their employers from criminal liability. 

- Lord Pearson ™ observed that, under the doctrine of delegation 
at its widest—**. . . the master can be said to ‘ delegate °’ to every 
servant acting on his behalf all the duties which the servant has to 
perform.” ° But his Lordship concluded that that wide doctrine 
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could not apply to the Trade Descriptions Act, as the object of 
section 24 was to enable masters to avoid vicarious liability when 
they were not themselves at fault. He suggested that; if a master 
owned one shop, a manager of that shop might sometimes be a 
delegate for whose actions the master would be responsible; but not 
if a master owned hundreds of shops, as in that situation the 
manager of one of those shops would occupy a “ relatively sub- 
ordinate post ” in the employer’s hierarchy, and his supervisory 
functions could not be regarded as higher management functions. 
Lord Diplock ™ referred to the problems associated with the 
enforcement of consumer protection legislation, which, he said, had 
provided “‘ a rational and moral justification ” for the creation of 
strict habihty under statutes such as the Trade Descriptions Act. 
But strict liability did not justify penalising an employer who had 
done his best. He followed the reasoning of the House of Lords in 
Lim Chin Aik v. B.** to this effect. What was an employer’s 
“ best ” in a given instance depended on the gravity of the potential 
injury to the public and the nature of the business. Where the 
Trade Descriptions Act was concerned, considerations of cost and 
business practicability should, in his Lordship’s opinion, be 
brought into the equation; if these factors were not brought in 
“ . .. the price to the public of the protection afforded to a 
minority of consumers might well be an increase in the costs of 
goods and services to consumers generally.” ** The policy of the 
Act was to hold principals strictly liable, unless they could avail 
themselves of one of the defences in section 24; e.g. by identifying 
the particular wrongdoer within their organisation. Thus the 
section provided **— 
 . .. a rational and just system of enforcement of the penal 
provisions of the Act, which is calculated to deter anyone 
enpaged in the business of supplying goods or services, whether 
as principal or as a servant, from conduct whether careless or 
intentional, whrch would result in the commission of an offence, 
and, where it fails to deter, to inflict a criminal sanction upon 
those who are really to blame and not upon those who are 
innocent of any carelessness or wrongful intent.”’ 


A principal might be able to satisfy the second requirement of this 

defence by setting up an efficient system of supervision— 
“ This is mot to delegate the employer’s duty to exercise all due 
diligence; it is to perform it. To treat the duty of an employer 
to exercise due diligence as unperformed unless due dili- 
gence was also exercised by all his servants to whom he had 
reasonably given all proper instructions. . . would be to render 
the defence of due diligence nugatory... .’’ 1" 
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Their Lordships, in allowing the appeal of Tesco Supermarkets 
Ltd. have decided issues of the greatest importance for the enforce- 
ment of public welfare legislation. First, the longstanding proposi- 
tion 7* that an employer remained criminally Hable for the conduct 
of a servant to whom he had delegated the performance of astatutory 
duty on his behalf, has been confined to situations in which artificial 
persons have to delegate performance of their legal duties to human 
agents. Possibly,’* this may be extended to situations in which 
natural persons delegate the full and unfettered management of 
their businesses to responsible agents. It is true that on this 
occasion the House of Lords were discussing delegation solely within 
the context of a statute that provided a ‘f conduct ” defence against 
vicarious liability: but defences of this type are now so widespread, 
and the criticisms of their Lordships so all-embracing, that it is 
difficult to postulate a statute under which the doctrine of delegation 
as was formerly understood would be likely to apply. For the 
future, it seems likely that delegation will only be considered for the 
purposes of fact situations, applying to “‘ conduct ” defences such 
as section 24; the question will be, did the defendant behave 
reasonably, and therefore satisfy the statutory defence, by delegating 
the performance of such and such a duty to a named person? 7° 

Secondly, their Lordships placed much emphasis on the distribu- 
tion of responsibility under the Act as they saw it—namely the 
importance of holding the actual wrongdoer within an organisation 
liable wherever he could be identified, rather than emphasising the 
overall responsibility of the principal. While this division of respon- 
sibility may be morally satisfying, wrth both master and man bound 
to obey the law within their respective spheres of duty, the reality 
may well be different. The lack of certainty shown by their Lord- 
ships as to whether the “‘ act or default ”? of another person under 
section 24 (1) (a) (sufficiemt to initiate the release of the principal 
from criminal liability) is equivalent to a criminal offence by that 
person, may well mean that both master and man will escape scot- 
free under section 24. Even if this fear should be incorrect, the 
conviction of the actual offender might well result in the criminal 
sanction not,expunging the unjustified enrichment resulting from 
the contravention. It is suggested that a first principle for the 
enforcement of legislation such as the Trade Descriptions Act is that 
those’ who prof from contraventions of the law are those who 
should feel the weight of the legal penalties.” 


18 iiss) Weenly: a: Danos (supra); see R. O. Hammett Lid. v. L.C.C. se 
aa foo 209 (consumer protection); Series v. Poole [1969] 1 Q.B. 676 ( 


19 Boo opinion of Lord Pearce at [1971] 2 W.L.R. at 
roel 971] 2 W.L.R. at pp. int ionni Dilhorne), 1907 Lord Diplock); 
on delegation in crvil law, see Braham v. J. Lyons £ Sons Ltd. (1962) 60 
L.G.R. 453; Sumner v. Wm. Henderson ¢ Sons Lid. [1968] 2 W.L.R. 890. 
21 Contrast Defence Regulation 65, dealing with wartime control of industry; 
ding for such « fine as would, in the opinion of the ocourt,,prevent 
Pho defendant from profiting from his offence. 
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Thirdly, although the meaning of the phrase “‘ another person ” 
was not argued before their Lordships, Lord Reid observed that the 
Divisional Court was ‘* plainly right” 3? in holding that the 
employees of the principal fell within this phrase. Following Tesco’s 
case, it is unlikely that this question will be contested again. 
Fourthly, no attempt was made by their Lordships in this case to 
consider the importance of consumer protection legislation, or to 
seek an interpretation of its provisions that would assist in the 
enforcement of the law. Nor was an attempt made to distinguish, 
for purposes of criminal responsibility, between public welfare 
offences and true crimes.** Their Lordships merely characterised 
the legislation before them as criminal, and interpreted # in the 
same way as any other statutory crime. 

Lastly, their Lordships continued to show the hostility to the 
concepts of strict liability and vicarious criminality which has been 
exhibited by the courts in recent years.™ 

One assumption that is visible in the judgments in this case is 
open to question; namely, that an employer should not be criminally 
liable for a failure of his system that cannot be attributed to an 
identifiable failing on his part. Tesco Ltd. had no doubt laid down 
an excellent system, but (on this occasion at least) had not moti- 
vated their servants to comply with it. The principle of an 
employer’s responsibility for the results of “ teamwork by his 
team ’’ goes to the centre of all thinking upon the techniques of 
organisation of groups and ‘*‘ man-management ” in large organisa- 
tions. There may be, in fact as in law, no particular offender within 
the team, but merely cumulative slackness within it. If the 
employer, whose brainchild the system is, is not to be held answer- 
able for its malfunctioning, and if the Trade Descriptions Act is not 
to hold him liable in situations of this nature, there seems to be a 
prospect of the non-enforcement of the Act in some very commonly 
occurring situations. 

The larger problem underlined by the decision in this case has 
no simple solution. If decision after decision ** of the courts suggest 
the unsuitability of the criminal sanction for the enforcement of 
public welfare legislation against organisations, what other means 
can be found for the enforcement of this still-essential legislation ? 


R. W. L. HowrLLs. ' 


233 [1971] 2 W.L.R. at p. 1178. 
2 Contrast Lord Dilhorne's view in Sweet v. Parsley (1960] 1 All B.R. 847 at 


Seeing 
74 Hor the recent cases and a review of the literature, seo F. G. Jacobs (supra) 
& pp. 90-110. 


25 See 6.9. Sweat v. P y Yiannopoulos (supra); Wright v- 
Ford Moter Go. Lid. HOOT) T Ob. sae 0. eee te 
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ADOPTION AND THE UNREASONABLE PARENT 


Ir has taken nearly half a century for the courts to state authori- 
tatively and definitively what Parliament meant in providing 
statutorily for the main circumstances under which a natural 
parent’s consent to the adoption of his or her child could be 
dispensed with. Throughout this period the pendulum has swung 
from an unfettered discretion in the courts to do what they thought 
right in terms of the adoptive process,’ to a restrictive interpretation 
of the power to extinguish parental rights,” and back again to a 
position where the child’s welfare is at least as important as, and 
certainly not mferior to any other consideration.’ 

The law, in the shape of two recent decisions of the House of 
Lords in Re W. (an tnfant)‘* and O’Connor v. A. and B.,* has 
plumped finally for a test which gives full play to the principle of 
the child’s welfare without going so far as to make welfare the 
paramoum consideration. It has firmly rejected, however, any test 
that would give currency to the concept of the blood tie other than 
as a factor in determining whether a natural parent qua parent is 
unreasonable in withholding consent. 

When adoption was first made legal in 1926 the relevant statu- 
tory provision allowed a court to dispense with a parent’s consent if, 
in all the circumstances of the case, the court thought it ought to do 
so. Such a wide power of interfering with the rights of natural 
parents did not survive the first legislative reform in 1050. The 
main provision in that Act (and in similar terms in the current 1958 
Act) gave the courts power to dispense with a parent’s consent rf he 
is ** withholding his consent unreasonably ” *: the word ‘‘ unreason- 
ably ’? has been both a source of trouble to lawyers and produced 
much litigation. From the early 1950s until last year the lower 
courts have wrestled with the problem: is the test of ‘‘ reasonable- 
ness’? an objective one of what a reasonable parent qua parent 
would have done, faced with the same situation of having to consider 
the future happiness of the child; or a subjective test, the natural 
parent’s personal attitude both to the evidence about the child’s 
future welfare and to his or her own natural feelings towards his or 
her child? A series of decisions from the courts through the years 
has only exacerbated the task of magistrates and county court 
judges faced with the issue of parental reasonableness or unreason- 
ableness, ‘to the point where the Court of Appeal last year, in 
two different divisions of that court, handed down irreconcilable 


Jaka Ted sin Ba K. ] 1 QB. 117, 198 thought that the po to # 
e with consent on Ee an at ao zor 

ald in s. 8 (1) ee n Act 1950 did not altes the law laid 
down in the proviso to s. 3 (8) of the Adoption Act 1926. But quaere. 
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decisions reflecting opposing criteria of ‘‘ reasonableness.” " The 
Gordian knot had ukimately to be cut. It is a truism that in 
custody cases the welfare of the child is the first and paramount 
consideration: section 1 of the Guardianship of Infants Act 1925 
(now section 1 of the Guardianship of Minors Act 1971) says so in 
unmistakable terms. But in adoption proceedings the welfare of 
the child is only one of a number of conditions about which the 
court has to be separately satisfied.” The difference is due to the 
nature and effect of the respective orders sought in the two classes 
of case. In custody cases, custody, care and control, and access are 
in issue: that is why the child’s welfare is the first and paramount 
interest. In adoption cases, by contrast, what is in issue is the 
parent-child relationship. The parent and the child have legitimate 
rights which the law seeks to protect. Indeed the Adoption Act 
envisages that, on adoption, natural parental rights are extinguished 
and vested in adopters. Custody does not involve any such drastic 
or complete interference with parental rights: custody rights can 
always be varied during the infancy of the child. 
Lord MacDermott, the Lord Chief Justice of Northern Ireland, in 
Re W. put the matter in crisp, clear language: 
“ Parliament cannot have contemplated that the process of 
adoption would be such as to allow the relationship of parent 
and child—the bloodtie—to be sundered lightly and without 
good reason. . . . But, that said, . . . it is to be remembered 
that the statutory process of adoption in English law is aimed 
at meeting a social need which involves children as well as 
parents, and that it starts, in the ordinary course, not with the 
child being taken from his parents because some authority 
thinks he would be better off if they were changed, but because 
he has been offered for adoption. . . .” ° 


The courts thus recognise the child ag the focal point of the adoptive 
process. Lord Donovan in Re W. graded the welfare principle in 
the two classes of case: ‘* While the welfare of the child is not, as 
It is in custody proceedings, the paramount consideration, it is 
inferior in importance to no other.” !° Once the aim of adoption 
law is in focus, there is much less difficulty about approaching such 
problems as the court’s power to dispense with parental consent on 
the ground that consent is being unreasonably withheld. 

As to what constitutes “‘ unreasonableness,”? Lord MacDermott 
pointed the law’s way. Once the adoptive process is analysed as a 
method whereby a child is voluntarily handed to prospective 
adopters, it is difficult to read the word ‘' unreasonably ” in the 
statute in a special sense which includes some degree of blame- 
worthiness on the part of the parent who puts the adoption process 


á QE oe) [1970] 2 Q.B. 580 and Re B. (C. H. O.) (an infant) [1971] 
1 Q.B. : 
*“Bection 7 (1) (b) of the Adoption Act 1958. 


16 foide at p. dodat, P VARD: 
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into motion. Apart from anything else, there is the inherent 
difficulty of a stranger equipping himself forensically with the 
material necessary to establish that the natural parent is culpable, 
as well as being just plainly unreasonable.** 

Lord Hailsham L.C. put the matter even more succinctly: 
‘© Unreasonableness is one thing. Culpability is another. It may 
be that all or most culpable conduct is unreasonable. But the 
converse is not necessarily true.” ° That is irrefutable logic. 
Unreasonableness is not synonymous with culpability; nor is 
parental indifference towards the child’s fate or failure to discharge 
parental obligations. 

It is strange that over the years so much jurisprudence and 
legal learning should have been expended on a single word in the 
English language, which the ordinary man or woman would find 
little difficukty in applying to adoption cases. But perhaps the 
fault lies in the fact that one man’s reasonableness is another man’s 
unreasonableness; and lawyers, in a laudable attempt to define the 
circumstances so as to eleminate such disagreements, look for more 
definitive criteria. It is beginning to dawn on lawyers that half 
a century of Freud and the work of social and clinical psychologists 
over the last two decades have cast serious doubts on the reality 
of the reasonable man. Beneath the surface of the “‘ reasonable ”’ 
man may lurk a whole range of feelings that determine overt 
behaviour. In the end the search for a test of reasonableness is 
chimerical, and ought to have been abandoned long ago as serving 
no purpose other than to confuse and confound those involved in 
the administration of the adoption law. 

The recent decisions have sensibly reduced the concept of 
reasonableness to an amalgam of relevant factors pivoting on the 
child’s welfare. The Lord Chancellor, in concluding his judgment, 
gave a salutary warning against a court simply substituting its 
own view for that of the parent as to what is unreasonable 
behaviour: ‘ Two reasonable parents can perfectly reasonably come 
to opposite conclusions on the same set of facts without for- 
feiting the title to be regarded as reasonable.” ** A parental veto 
to the child’s adoption must come within the band of potentially 
reasonable decisions: it is not whether the parent’s decision is right 
or wrong. Not every reasonable exercise of judgment is right, 
nnd not every wrong exercise of judgment is unreasonable. Within 
the band of reasonable decisions no court can replace the individual’s 
decision by its own. The judge of first mstance must put every 
factor into the scales, and an appeal court should reverse that 
decision only where it feels confident that the lower court erred in 
law, or acted without adequate evidence, or where the lower 


11 feo Re P. A. (an infant), The Times, June 25, 10971. 


13 pen 3 W.L.R. at p. 10170. - ° 
13 [bid. at p. 1021G, a by Lord Simon of Gheisdale in O'Connor v. A. 
and B. ]1W . 1297, 1286 i 
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court’s assessment of witnesses has played so little part in the 
reasoned decision that an appellate court can feel assured that it 
is in as good a position to form an opinion about parental 
behaviour." 

Protracted adoption proceedings are, by definition, antipathetic 
to the natural parent’s interests, because the longer the child re- 
mains with prospective adopters the more reluctant will the courts 
be to uproot the child, even though the natural parent wants the 
child back and can provide an adequate home. Rights need to be 
judicially protected. But protection of rights should not involve 
delay in resolution. If these issues demand special resolution, there 
ig an even stronger case for limiting the appellate function to 
ensuring that the trial judge commits no manifest error of law, 
and for appeal judges to impose a self-denying ordinance not to 
interfere with a decision of first instance which is primarily one of 
Judgment of matters of fact and of degree and of the balance of 
competing clans.’ 

Thus the House of Lords in Re W. (and again in O’Connor v. 
A. and B) has timeously elucidated some of the thornier legal issues 
pertinent to the adoption process. Much that has been said judicially 
is in line with the expressed thinking of the Departmental Committee 
on the Adoption of Children (the Houghton Committee) in its 
Working Paper.** Other parts of their Lordships’ judgments inject 
a cautionary note for reformers, particularly for those who want to 
incorporate in adoption legislation a welfare provision in terms 
similar to section 1 of the Guardianship of Minors Act 1971. The 
Houghton Committee has blithely recommended that in all adoption 
proceedings the child’s welfare shall be the first and paramount 
consideration.*” Is it wise to swing the pendulum unequivocally to 
this end of the child’s welfare—parental rights continuum? May 
there not be a place for perpetuating the distinction between 
guardianship and adoption in the applicability of legal rules? Now 
that the Law Lords have unambiguously and authoritatively defined 
“* unreasonableness ” far the purpose of deciding whether to dispense 
with consent, is there not a strong case for retaining parliamentary 
language so elaborately discussed and definitively settled? A new 
legislative formula may serve only to produce a fresh crop of ‘case 
law—for whose benefit and to whose detriment? 


Louis BLOM-CÒOPER. 


14 Thrice recently the Court of A has upheld e decision of a county court 
judge in circumstances where court might have decided differently itself: 
6 P. A. (an infant) The Times, June 25, 1971; Re 8. (an infant) unreported, 
July 20, 1971 and Re B., G. v. 0. unreported, July 20, 1971. 
18 Lord Wilberforce and Lord Simon of Glaisdale in O' v. A. and B. [1971] 
or 1227, 1282, 1988. ver 
wis ton proposal No, 3, p. 102 (paras. 16). 
1T T'he Gomis ie the aes i i 
Rduggtion Officer, Inner London Fiducation Authority, published in October 
1970 a Working Paper contaming provisional proposals. 
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MANSLAUGHTER AND THE LIMITS oF SELF-DEFENCE 


Tue tantalising decision of the Privy Council in Palmer v. R.* is of 
considerable importance. It is a direct authority on the question 
whether a person who kills another in circumstances where some, 
but not lethal, force may be used to defend oneself or one’s 
property, may be found guilty of manslaughter rather than murder.’ 
It is of importance in relation to the onus upon the prosecution in 
cases of self-defence. And it deals with certain minor points as well. 
Uncertainty will remain, particularly in relation to the amount of 
force which may be used in resisting unlawful arrest. In some 
respects, the decision achieves an illusory clarification of the law, 
but it has the merit of raising some important issues for discussion. 

Only some part of the facts are really relevant to this note. 
The accused and others, having stolen ganja, were making their 
flight from the scene through wooded country. It was alleged that 
the appellant fired a shotgun with lethal effect through the bushes 
at persons whom he believed to be pursuing him. His defence was 
that another member of the party in fact fired the fatal shot. The 
trial judge duly directed the jury on this defence. He also in 
addition directed the jury on the issue of self-defence on the view 
that there was some evidence that the accused might have been put 
in fear of bodily harm from the pursuers and have fired accordingly. 
The jury was thus directed that they had to consider whether there 
was an attack on the accused: that he must have believed on 
reasonable grounds that he was in imminent danger of death or 
serious bodily harm, and that the force used by the accused was 
to protect himself from death or serious bodily injury or from 
the reasonable apprehension of it induced by the words and conduct 
of the attacker. This determination was, of course, in accordance 
with the rule that the judge must leave to the jury any defence 
which appears on the evidence, whether or not the accused relied 
on it.2 The direction given to the jury was admittedly unimpeach- 
able unless there were a rule of law that in every case in which the 
issue of self-defence is left to the jury, the jury must also be 
directed that if they consider that excessive force was used in defence 
they should return a verdict of manslaughter.“ The learned trial 
judge declined to direct the jury on manslaughter holding that there 


1 (1971) BS Gr.App-R. 298; [1971] 1 All E.B. 1077. 
The position is most persuasrvety argued by Morris and Howard, ‘A 


New -Manslaughter’’’ in Studies in Criminal Law ), pp. 118-146; and 
seo also Howard, ‘‘ Two Problems in Exoessivo ence ” (1968) & L.Q.B. 
848. Is is bnefly considered in Bmith and Hogan, Orims Law (2nd ed., 
1900), pp. 288-234. 
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(1971) 55 Or.App.R. 228, 220. See Kwaku Mensch v. R. [18] A.O. 88, R. v. 
Porritt, [1961] 1 W.L.R. 1872; R. v. Hopper (1915) 11 Or.App.R. 188. 

4 A role in these terms was suggested in MoKay v. R. T1957] V.R. 580. In 
later cases Victorian Courts stressed that the aituation f the 

must haye hoan one-of some grayi] entitling him to react with intent to do 
grievous bodily harm. Bes O. oward, " Two lams in Excessive Defence "’ 
(1968) 84 L.Q.R. 848, 847 et seq. 
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was no evidence to warrant such a direction. The jury were directed 
to acquit the accused if they were in a state of doubt whether the 
accused, in firing the fatal shot, was acting in lawful self-defence. 

The Privy Council denied the existence of any such rule as was 
pressed upon them. Thus they deny any rule which would reduce 
murder to manslaughter where ‘f. . . the occasion warrants action 
in self-defence or for the prevention of felony or the apprehension 
of the felon, but the person taking the action acts beyond the 
necessity of the occasion and kills the offender.” ° 

Equally, the uncomfortable corollary of this suggested rule, that 
a person who kills in self-defence in circumstances where a retro- 
spective inquiry might find the force used excessive may be con- 
victed of manslaughter, seems to be rejected.‘ The Privy Council 
clearly found the Australian cases of McKay and Howe unconvincing 
on these issues. 

Unfortunately, Palmer v. R. leaves much doubt and ambiguity 
at its centre. This marks a not entirely successful attempt to square 
a circle; to state a rule in almost wholly subjective terms while 
purporting to apply the common law rule (which in England is now 
partly statutory) that a person who is attacked may do whatsoever 
is reasonably necessary to defend himself from unlawful attack.’ 

Their Lordships first stress the necessity for a link between the 
violent actions of the accused and a necessity of defence. Thus 
action taken by way of revenge or punishment cannot found a 
plea of self-defence. In a passage which sums up their Lordships’ 
conclusions, Lord Morris states °: 


“It there has been no attack, then clearly there will be no 
need for defence. If there has been attack so that defence is 
reasonably necessary, it will be recognised that a person defend- 


s McKay v. R. (supra). ari the Privy Council iii with the oriticism of 
this rule ın R. v. Howe (1958) 100 O.L.B. 448, per Taylor J. f 
Bee N. Morris and O. Howard, ''A New Qualified Defence to Murder" in 
Stadses sn Oriminal Law (1964), pp. 144-148 where, with respect, the problems 
which this poses seam to be overlooked. They do however recognise that the 
existence of such a ee defence will not always favour accused persons. 
In R. v. Howe [1958] §8.A.9.R. 05 the fate Court put the rule in these 
terms, that a person ‘‘ who is subjected to a violent and felonious attack and 
. who, in endeavouring, by way of self-defence, to prevent the consummation 
of attack by force exercises more force than a reasonable man would 
consider necessary in the circumstances, but no more force than he honestl 
beheves to be necessary in the circumstances is guilty of manslaughter ana 
not of murder.’’- This statement was, it seems, scospted by Dixon C.J., 
McTiernan and Fullagar JJ. . Bee also dicta in R. v. Biggin 
Hoar} 1 K.B. 218; R. v. Hussey (1924) 18 Cr.App.R. 160; R. v. Pornit 
1981] 1 W.L.R 18728; R. v. Ennght (1961] V.B. 668; R. v. Barda [1044] 
4 D.L.R 844, 
7 Orimmnal Law Act 1967, s. 8; end see Lanham, “ Defence of Property in the 
Orimina) Law ” [1966] Cmm.l.R. 426. Not all self-defence cases are covered 
by the statute. If, as Smith and Hogan, Criminal Law (2nd ed., 1969), p. 281 
I t out, the attacker is m a state of automatiam, the defender, in defendi 
= i 1s not preven & crime. whether it could be argued tha 
statute only covers cases W the ‘defender ' seeks consciously 
to agt in a "' law enforcement " role? 
$ (1971) 55 Cr.App.R. 228, 949. 
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ing himself cannot weigh to a nicety the exact measure of his 
necessary defensive action. If a jury thought that in a moment 
of unexpected anguish a person attacked had only done what he 
honestly and instinctively thought was necessary, that would be 
the most potent evidence that only reasonable defensive action 
had been taken. A jury will be told that the defence of self- 
defence, where the evidence makes its raising possible, will fail 
only if the prosecution show beyond doubt that what the 
accused did was not by way of self-defence.”’ 


If self-defence is eliminated there may still, in a homicide case, 
be room for the defence of provocation, so reducing the crime to 
manslaughter. There may also remain room for a defence founded 
on a lack of the mens rea required for murder. 

What implications may be drawn from the judgment ? The Privy 
Council clearly were not prepared to allow a defence of self-defence 
in all cases where some force might have been used to prevent a 
harm or terminate a crime or apprehend an offender. Thus their 
Lordships, as well as casting doubt on some of the formulations of 
principle in the Australian cases cited above, also disapproved 
strongly of those English cases which appeared to suggest that a 
verdict of manslaughter was proper where the accused killed another 
simply to avoid being arrested on an illegal warrant.’ The courts 
indeed have never really admitted that lethal force may properly be 
used to resist an unlawful arrest by a constable.’* To this extent 
the citizen can, it seems, in a sense be required ultimately to submit 
to an unlawful arrest.!! The rules in this area remain somewhat 
unclear. The unlawful arrest cases often illustrate a near merging of 
self-defence and provocation. But it is thought that in cases 
where the accused is not in fact provoked, he cannot kill simply in 
order to avoid an unlawful arrest, at any rate where the only 
evident risk of harm is the possibility of temporary detention in 
police custody.*? 

Secondly, it is plain that an accused person may successfully 
raise self-defence even though he intended to kill or do grievous 
bodily harm.'* But the intent to kill must, it would seem, respond 


* R..v. Patienos (1885) 7 C. & P. 775 (where however the issue is put in terms 
of the accused instinctively relying on a weapon which he had in his hand at 
the time); R. Whalley (1885) 7 C. & P. 245 (ob:ter). 

16 Christe v. Leachinsky [1047] A.O. 578, 501 per Lord du Paroq; Henlin v. 
Gardiner [1067] 2 Q.B. 510; Ludlow and Others v. Burgess [1971] Crim.L.R. 


O88. . ‘ 

11 Of. G. L. Wiliams, ‘‘ Requisites of a Valid Arrest’ [1954] Crim.L.B. 6. 

13 See osp. R. v. Patience at note 9 above. 

13 Aliter, no doubt, where the accused honestly fears that he will be beaten or 
otherwise maltreated by the police in the course of an unlawful arrest. And 
what rules apply where a private citizen seeks to make an unlawful arrest 
and edopts a threatening posture? What assumptions concerning the person y 
arresting ought the reasonable pereon to make? = 

14 See Pienkett v. Matches [1958] Crim.L.R. 259; of. R. v. Johnson [1964] 
Qd.R. 1. In R. v. Howe (1958) 100 O.L.B. 448 Taylor J. says that in cases 
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to the necessity as felt by the accused to defend himself. It seems 
unlikely that lethal force can now be used simply to defend pro- 
perty.™* And yet we here enter upon an aspect of the decision which 
discloses that the Privy Council has not quite squared the circle. 
Their Lordships attempt to make subjectivity cover the whole 
ground. Yet it is surely possible that an accused might feel an 
anguished need to protect a thing (even though his possession of 
it was not necessary to sustain his life) and yet, even so, be 
thought to be acting quite unreasonably. Is he to be convicted of 
murder not because he acted from premeditation or without 
reference to a threatening situation, but because his reaction was 
engaged in respect of an interest or thing less highly regarded than 
hfe or bodily integrity. Cases such as McKay are not really perti- 
nent here. For in that case the most favourable construction of 
McKay’s action was that he fired in order to effect a capture at a 
time when the thief was escaping, and did so in a spirit of cool 
calculation. It is the evident desire to avoid the result reached in 
cases like McKay which leads the Privy Council to opt for the two 
polar alternatives of guilty of murder or not guilty. Were it not 
for the objective requirement that the accused must act reasonably, 
the Privy Council’s formulation would be admirable; self-defence 
would fail as a defence in cases where the accused acted from motives 
of revenge or punishment, or where he attacked as a result of 
provocation, or did not intend to kill or do grievous bodily harm." 
Otherwise, it would succeed. In such rare cases as the one postula- 
ted above, the accused would be acquitted. Similarly, an accused 
who used grossly excessive force to resist an assault upon his person 
and who thereby caused death would be acquitted if at the end of 
the case the jury were left in doubt whether the accused applied the 
force which he did, intending to defend himself from attack. 
Unfortunately, objective considerations do crowd in. Lord 
Morris thus states **: “‘ If there is some relatively minor attack, 
it would not be common sense to permit some action of retaliation 
which was out of proportion to the situation.” The conclusion 
which some courts seem ready to draw from this premise is that if 


, of provocation and self-defence the milling though intentional is not malicious. 
This formulation can be misleading. It would be preferable to say, as the 
Privy Oouncil does, that the intent to kiH must relate to the perceived Necessity 
of defence. 

18 Crimes such as robbery can of course involve the use of force to the person. 
The threat is, therefore, not one to property elone. See Theft Act 1988, s. 8. 

1¢ The arrest situation is one of some difficulty. At present reasonable force 
only may be used (Criminal Lew Act 1967, s. 9). Such a limitation may be 
validated by the need to ast standards which constables in partionlar can be 
expected to know and obey. The trigger-happy or bullying constable is not 
® phenomenon to be encouraged. See e.g. Priesiman v. Colangelo [1050] 

œ  80.R. 615. 
1smBee (1071) 55 Cr.App.R. at p. 242 and R. v. Wilson (1955) 89 Or.App.R. 12 
cited in the instant case with epproval. 

18 (1971) 55 Cr.App.B. 228, 242. 
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the accused used grossly excessive force in self-defence, he may 
properly be convicted of murder.’* This view certainly accords 
logically with the principles that self-defence does not depend upon 
an absence of intent to Kill, but is based upon such intent being 
justified by the circumstances, and that the justification relates 
only to the use of reasonable force. There is no dearth of authority 
for the latter point.?° Yet this does not seem to be the result which 
the Privy Council desires. For the Privy Council, despite the 
passage set out above, also seems to relate the question of justifi- 
cation or excuse to the situation as the accused saw it.** It does 
not quite meet the point to direct that “‘ If a jury thought that in 
a moment of unexpected anguish a person attacked had only done 
what he honestly and instinctively thought was necessary, that 
would be most potent evidence that only reasonable defensive action 
had been taken.” *? 

These may still be cases in which a jury will have to conclude, 
whatever the accused’s state of mind, that he acted unreasonably. 
Should he, in such a case, be convicted of murder? 

The boundaries of self-defence cannot be left, as the Privy 
Council suggests that they can, simply to the good sense of a jury. 
There are analytical difficulties which require resolution. It is sug- 
gested tentatively and with deference that a person who, acting 
with intent to prevent an assault, uses grossly excessive force, 
should not be convicted of murder. It is, I submit, appropriate to 
create (or continue to recognise) a qualified defence of manslaughter 
for such cases. The appropriate formula might well be that of 
Dixon C.J. in Howe v. The Queen.@ Where the force which the 
accused used against his assailant or apprehended assailant went 
beyond what was needed for his protection or what the circum- 
stances could cause him to believe was reasonably necessary for 
his-protection, ‘f. . . it seems reasonable in principle to regard such 
a homicide as reduced to manslaughter.” Provided that the courts 
take a broadly sympathetic view of what force is reasonably 
necessary and direct juries accordingly, the occasions upon which 
the qualified defence is applied will be few. But the situation of 
a use in good faith of grossly excessive force in defence of the 
person (and in some cases, of property), while unlikely to arise 
often,. is possible and must be catered for so long as the law 


19 This conclusion is suggested by Lord Simon in Mancim v. D.P.P. [1042] A.C. 
1, 6 and see Cross and Jones, Introduction to Criminal Law (6th ed., 1968) 
p. 144. 

2% 6.9. R. v. Woods (1981) 85 J.P. 372; Planketi v. Matohell [1958] Crim.L.R. 
259; Misko v. Sivoo [1950] O.R. 144; O'Tterney v. Conoord Tavern Ltd. 
[1960] O.W.N. 588 end Criminal Code (Canada), ss. 34, 87; R. v. Rainey 
[1070] V.B. 650. 

31 (1971) 55 Or.App.R. 228, 285. æ: 7 

23 Ibid. at p. 242. 

23 (1958) 100 O.L.R. 448, 460-461, per Dixon O.J. 
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imposes objective limitations to the use of force in self-defence. Both 
at common law and under section 8 of the Criminal Law Act 1967, 
such limitations are imposed." 


L. H. Lerten. 


RESTRICTIVE AGREEMENTS AND UNLAWFUL MEANS 


IT is interesting that within a period of months two cases should 
have arisen in which the inherent jurisdiction of the ordinary courts 
to grant declarations and injunctions has been held to survive the 
establishment of special statutory procedures. One such case is 
Ealing London Borough Council v. Race Relations Board,’ where 
a Judge of the High Court decided (obiter) that he had jurisdiction 
to grant a declaration that conduct was not unlawful within the 
Race Relations Act 1968,” despite the general purpose of the Act 
to refer such matters to specially constituted county courts. 

The other decision was Brekkes v. Cattel? which concerned the 
jurisdiction of the High Court in relation to an agreement registered 
under the provisions of the Restrictive Trade Practices Act 1956. 
Brekkes Ltd., the first plaintiff, is the parent company of a group 
engaged in the wholesale fish trade and based in Hull and other 
ports. A wholly-owned subsidiary, Brekkes Transport Ltd., the 
second plaintiff, operates a fleet of refrigerated lorries which deliver 
fish to various customers including merchants in the Birmingham 
fish market. In October 1970, the first plaintiff received a letter 
from the Hull Fish Merchants Protection Association Ltd., the 
second defendants, of which it was then a member, informing it 
that a unanimous resolution had been passed by the members of 
the Birmingham Fish, Game and Poultry Dealers Association, the 
first defendants. The Birmingham merchants had resolved that they 
would in future only accept fish from vehicles officially nomindted 
by the Hull Association. The letter went on to tell Brekkes Ltd. 
that the haulage contractor nominated by the Hull Association was 
G. H. Cutsforth Ltd. Brekkes Ltd. resigned from the Hull Asso- 
ciation and brought an action for a declaration, jnjunctions and 
damages. They sought injunctions to destroy the resolution and to 
restrain the defendants from implementing it. Cattel was the Chair- 


* Binoe the above was written the Court of Appeal, in reliance on Palmer's case, 
in R. v. Innes [1971] 8 All B.R. 206 has indeed held that where self-defence 


reasonable in the hght of the circumstances as they reasonably appeared to 
the accused, the proper verdict is murder rather than manaleughter. Only the 
uso of reasonable force is excused. The result is certsinby logical. It is no 
necessarily desirable. It should be noted that the case is yet another in which 
the accused person's conduct was wholly unmeritonous. 
«æ | [1971] 1 Q.B. 809 (Swanwick J.). 
w"8n intarpretetion of s. 19 (10). He eventually refused to make the declaration 
on the ground that the Council's conduct was unlawful. 
3 [1971] 2 W.L.R. 647 (Pennycuick V.-O.). 
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man of the Birmingham Association and was sued as a repre- 
sentative of all the members. 
There were two prounds upon which injunctions were sought: 


l. Interference with contracts 


The plaintiffs argued that the defendants had induced breaches 
of contracts between the plaintiffs and fish merchants who were 
members of the Birmingham Association. There was evidence that 
Brekkes had supplied these merchants regularly for twenty years by 
sending supplies daily in response to orders given on the same day. 
The judge considered that a ‘* course of dealing ”?” had been estab- 
lished and that Torquay Hotel Co. v. Cousins * was authority, 


* that this tort of interference with contracts applies not only 
where there is interference with contracts already made but 
where there is interference with contracts to be made in accor- 
dance with a regular course of dealing.” * 


Is this the ratio of the Torquay case? Though Lord Denning M.R. 
there spoke in very wide terms of a tort of “‘ deliberate and direct 
interference with the execution of a contract without that causing 
any breach,” * and Winn L.J. gave expression to a strange doctrine 
even wider in scope than the Denning definition, it is submitted that 
the actual decision means no more than this: that where X and Y 
have a regular course of dealing and are likely to make contracts in 
the future, a quia timet injunction will lie to prevent Z, a third 
party, from inducing breaches of such contracts as may be made in 
the future. If X and Y make no further contracts, even if only as a 
result of pressure from Z, no action will lie against Z since he has 
done no more than persuade the parties not to enter into new 
contracts and has in no way interfered with actual contractual 
relations. The only exception to this will be where the course of 
dealing can be construed as creating an implied obligation whereby 
the parties have agreed not to withdraw from the relationship 
without giving due notice and the defendant threatens to induce an 
tmmediate withdrawal.” Though there was no argument on this 
point, it is possible that in Brekkes v. Cattel an obligation had 
arisen by which neither the merchants nor Brekkes could withdraw 
from trading without giving some notice. 

Itis established law that the injured party has no action in 
tort aghinst the contract-breaker, only against the third party 
who induced him to break the contract." In Brekkes v. Cattel all 
the members of the Birmingham Association had voted in favour 
of the resolution and could not therefore be Hable for inducing 


by the 
pes 13a a, ih 188, citing Lord Reid in p e ho Pira [1985] AS 
, Es 
T Asım D oe New s Lid. v. Gardner [19868] 2 Q.B. 762 (Q.A.). 
© Said V. Butt [1020] 8 K.B. 497. 
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themselves to break their own contracts. However, in the normal 
case this would not have been a bar to an action against the 
members of the Hull Association if it could have been shown that 
they had put pressure on the Birmingham merchants to withdraw 
from contracts with Brekkes Ltd. The willingness of the contract- 
breaker to be induced is no defence to the inducer.’ 

That Pennycuick V.-C. made the general statement !° that the 
unanimity of the Birmingham resolution ruled out any action 
for inducing breach of contract strengthens the view that the 
tort is not committed by the defendant who merely persuades the 
contractor to sever relations without inducing any breach of con- 
tract. 


2. Interference with trade 

Having failed to bring his case within the Lumley v. Gye ™ 
principle, counsel for the plaintiffs then turned to the tort of 
interference with trade, that ‘‘ tort of uncertain ambit which con- 
sists in one person using unlawful means with the object and 
effect of causing damage to another.” * At first, he tried to argue 
that the Birmingham agreement was unlawful as in restraint of 
trade, but foundered on the several authorities which decide that 
restraint of trade is not unlawful means for this purpose.* 

A better argument was that the Birmingham resolution was a 
registrable agreement wrthin the Restrictive Trade Practices Act 
1956, and it was registered after the first hearing. The 1956 Act 
does not outlaw agreements within its scope; it makes them sub- 
ject to registration and gives to the Registrar the duty of referring 
them to the Restrictive Practices Court.‘* Anyone who suffers loss 
must complain to the Registrar and hope that the latter will raise 
the matter before the court. The court is given the task of deciding 
whether a restriction is in the public interest, but begins with a 
statutory presumption that it is not.’° Even if the restriction is 
condemned by the court, the Act does not state that it is unlaw- 
ful, but provides ** that a condemned agreement is void and gives 
the court power to prevent its enforcement by injunction; thus, 
the primary sanction against a condemned agreement lies in pro- 
céedings for contempt of court. 


* Thomson (D. 0.) & Oo. Ltd. v. Deakin g, Oh. 646, per Jenkins L.J. àt 
p: O45 B.M.T.A. v. Salvadori {1949] ; Sefton v. Tophom's [1005] 


10 '‘ There cannot, I think, be an mterfereance with e course of’ dealing’ between 
A and B where B himself is @ party to the resolution, or whatever the act 
niy be which prevents the continuation of that course of deeling.” [1971] 2 
W.L.B. 647, 651. 

11 (1858) 2 E. & B. 216. 

12 Clerk and Lindsell on Torts (18th pn ark G04. 

13 au Mogul 9.9. Co. Ltd. v. MoGregor Gow d Oo. [1892] A.C. 25 

NOPE 


rfg 


15 g, 


16 g. 20 (8). 
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Several writers ' have pointed out that the ‘* contrary to the 
public interest ’’ presumption in section 21 refers only to proceedings 
before the Restrictive Practices Court. It seems likely, therefore, 
that the intention of Parhament was to allow restrictive agreements 
to continue, subject to registration, until the court declared against 
them.’* Further, the Act does not make even a condemned agree- 
ment ‘‘ unlawful,” merely contrary to the public interest and 
therefore void. If a contract in restraint of trade at common law 
does not constitute “ unlawful means ” for the purposes of the law 
of tort,’® should it not follow that neither is a restrictive agreement 
unlawful, even though condemned by the Restrictive Practices 
Court P 7° 

Against all this stands the Court of Appeal decision in Daily 
Mirror Newspapers v. Gardner.” There, the Court of Appeal 
upheld the grant of an injunction against the officers of the National 
Federation of Newsagents, Booksellers and Stationers, who recom- 
mended their members to boycott the Datly Mirror for one week, 
partly on the ground that the recommendation was prima facie 
unlawful within the 1956 Act and therefore constituted unlawful 
means for the purposes of the tort of interference with trade. They 
thought that the recommendation was unlikely to survive a reference 
to the Restrictive Practices Court, a view vindicated by the decision 
of the latter in Re National Federation of Retail Newsagents’, 
Booksellers’ and Stationers’ Agreement (No. 3).% On the authority 
of the Daily Mtrror case, Pennycuick V.-C. held that he had juris- 
diction to grant injunctions against the Birmingham and Hul 
Associations in respect of the Birmingham resolution and would 
do so because the Birmingham resolution was also unlikely to be 
upheld by the Restrictive Practices Court, and was therefore, prima 
facie, unlawful means. 

There was one important difference between the Daily Mirror 
case and Brekkes v. Cattel. Since the Daily Mirror case was 
decided, the Restrictive Trade Practices Act 1968, which provides 
that an agreement to which the 1956 Act applies is void unless 
registered before it takes effect, has come into force. Enforce- 
ment of a void -restriction is unlawful and an action for breach of 
statutory duty is available to any person who suffers damage. H 
the Birmingham resolution had remained unregistered, the members 
would ‘quite clearly have been liable in an action by Brekkes for 
breach of pate duty. But this strengthens the view that regis- 


17 Cf. Guest and Hoffman (1068) 84 L.Q.R. 810. 

18 This is the effect of registration under the Resale Prices Act 1964, s. 6 (8). 

19 Mogul S.S. Co. Ltd. v. MoGregor Gow d& COo., sepre. Cf. Wedderburn 
(1988) 81 M.L.R. 440. 

20 In Chapman v. Honig [1968] 2 Q.B. 502 (C.A.), it was held thas the mere 
fact that the conduct of the defendant is in contempt of court does not give the 
plaintiff an ection in tort against him. aw” 

11 [1068] 2 Q.B. 762 (0.A.). 

22 [1960] 1 W.L.B. 875 (B.P.Ct.). j 
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tration provides a temporary breathing-space during which the 
agreement is immune from action other than by the Registrar, 
though this argument did not commend itself to the Vice-Chancellor. 
Is this a satisfactory decision ? On the one hand, it is the ruling 
of a court without any special knowledge or function in the field 
of restrictive practices. Can such a court give an adequate opinion 
in this type of case, and may not economic and other factors have 
changed by the time the Restrictive Practices Court comes to deal 
with the restriction? * On the other hand, Brekkes Ltd. would 
suffer a great injustice if, powerless itself to bring an action before 
the Restrictive Practices Court, it had to wait, perhaps years, for a 
full hearing while its fleet of refrigerated lorries was losing business, 
only to discover that the resolution was ultimately condemned by 
the court. It is submitted that the result of the Daily Mirror case 
and Brekkes v. Cattel is a common sense one, though it rests on 
shaky legal foundations, One difficulty is to determine how far the 
ordinary court can go in decidmg that an agreement is unlikely to 
pass the scrutiny of the Restrictive Practices Court. Lord Denning 
M.R. in the Datly Mirror case was prepared to grant an injunction 
simply on the prima facie unlawfulness of the Federation’s recom- 
mendation.** Russell L.J. in that case required “‘a restriction 
which it appears to us would necessarily be condemned by the 
Restrictive Practices Court in those terms.’’** If a case can be 
made for a restriction which the High Court judge feels might con- 
ceivably persuade the Restrictive Practices Court to uphold it, the 
injunction must be refused. As Pennycuick V.-C. said in Brekkes v. 
Cattel: 
“ When one speaks of a restriction being ‘ necessarily con- 
demned,’ I think that this covers a case in which it a to 
the Court that there is no argument which could be adduced 


the contrary with any reasonable poen of success. I appre- 
ciate that the margin beyond which Court might consider 
that the validity of a restriction was a matter for serious argu- 
ment cannot be isely drawn, and obviously the Court would 
be very wary of stepping in and making decisions on doubtful 
issues which are within the exclusive jurisdiction, in the last 
resort, of the Restrictive Practices Court.” 39° ° 


Because the Vice-Chancellor was convinced that the resolution 
could not escape the condemnation of the Restrictive. Practices 


o] 


ment is in the n e a a a ina waa in regard to 
asa _ guleways (6) and (), of the 1956 Act which y refer to the 
date of the Registrar's reference to the court. Peo ink V.-O. refused to 


chis decison a wider effect and rejected the plea that no schon could 
erefore lie against a regirtered agreement until the Registrar had referred it 
the court. 
yi a Te 762, 782. 
35 


787. 
2 ein. a WLR. 647, 657. 
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Court,?"’ he found it unnecessary to consider the evidence of econo- 
mists submitted by all parties. Presumably, if the High Court judge 
finds at any stage that he needs to consider technical evidence in 
order to determine whether to grant an injunction or not, he should 
refuse the injunction on the grounds that such matters are for the 
Restrictive Practices Court alone to determine. 


D. M. Kross. 


37 The only “' gateway ° through which the resolution might have passed ope 
that created s. 10 (1) of the 1068 Act, but it was clear that the resolution 
did restrict competition to a matenal d , even though the plaintiffs might 
have been able to find other customers ([1971] 2 W-L.R. 647, 657). 


REVIEWS 


SEPARATED Spouses. By O. R. McGrecor, L. Brom Cooper and 
C. Grsson. [London: Gerald Duckworth & Co. Ltd. 1970. xvii 
and 277 pp. £8:00.] 


ComvaEntionwaL textbooks might deal with the matrimonial jurisdiction of 
megistrates’ courts in a chapter resembling Chapter 1 of this book which 
outlines the development of the law relating to maintenance, and the juris- 
diction of the court to administer it, More progressive legal periodicals 
might contain articles resembling Chapter 12 which advances a number of 
stimulating and provocative suggestions for reform. What is unlike any- 
thing to be found anywhere else, and the triumphant justification for the 
book, are the ten chapters in between. In them are to be found 180 Tables 
and three Figures, and they represent the most painstaking and thorough 
investigation into the working of this, or probably any non-criminal, branch 
of law ever to be attempted in this country. Most of the statistics summarised 
in them were gathered by a number of special surveys conducted for the pro- 
duction of this book. The need for such special surveys has been Hlustrated 
by recent Committee reports, and 1s eloquently and pungently documented in 
Chapter 2, It 1s hard to believe in statistics which purport to show that in 
the City of Liverpool 97 per cent of all matrimonial applications to magistrates 
were successful, whereas in the near-by City of Manchester the figure is only 
41 per cent, Unfortunately it turns out that not only are the official 
statistics deficient, but so also are the official records kept by the courts 
themselves, and in a number of areas data were for this reason Inaccessible 
to the research team. Thus adequate information about the means of defen- 
dants was available in only 60 per cent. of the cases in the sample, despite 
the fact that such information would clearly be very relevant on any 
subsequent application to vary the order, or to commit the defendant for 
default. As a result of the industry of the authors an enormous amount of 
information is now made available about the nature of applications, the 
characteristics of the parties, the amounts awarded, the methods of enforce- 
ment adopted and their efficacy, and the relationship of matintendnce 
applications to divorce petitions and to the social security system. Affillation 
proceedings are dealt with in a atmilar fashion, but in a separate chapter. 
As a result of a differently based survey from the main one there is also 
an interesting and depressing chapter describing the reaction of parties to 
the handling of their applications by the courts. This reveals much more 
satisfaction with the attitudes adopted towards applicants by the officials of 
the Supplementary Benefits Commission than with that shown by magistrates 
or court officials. ; 

An aspect of the book which it is hoped will be treated as a model for 
further similar productions is the clarity of presentation of the tables, and’ 
in particular their comprehensibility to those without statistical training. This 
is extremely important, end should help to prevent the development of a 
fissure similar to that which seems to have opened up in the field of criminology 
between the lawyer who writes one sort of book and the statisticlan who 
compiles another, without any evidence that either has read or can under- 
stand the work of the other. Wisely the tables have been largely left to 
tell their own story in this book. The text is mainly content to emphasise 

summarise the most significant features. In some cases the information 
provided dispels widely held bellefs, such as that engendered by the decisions 
and a nitions of the higher courts that non-cohabitation clauses are nowa- 
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days rarely to be found in orders; and, where they are, have been inserted 
with a view to preventing violent molestation. In fact it was found that 
such clauses appear in 40 per cent. of all orders, and in 88 per cent. of 
these cases cruelty does not even appear as an alternative ground of com- 
plaint. 

The standards of the authors are so high that one is surprised to discover 
even the malest ground for disagreement or doubt. Occasionally however 
there is some danger of the reader's being misled. Two examples may be 
given, one relating to the statistics and one to the law. In the discussion of 
the effect of attachment orders upon arrears of maintenance, one of the 
objects is stated to be an examination of discharged orders to determine 
whether at the time of discharge the cumulated arrears hed been reduced 
or cleared. In the tablo which follows, however, the only figures are for cases 
where at the time of discharge the arrears had been cleared or not, but none 
for reductions. In itself this is a small omission. The argument however goes 
on to examine undischarged orders, and ends up by stating that less than 
a quarter of the orders did all thet could be hoped of them. This figure is 
obtained by adding together the one discharged order where the arrears had 
been cleared, seven live orders where the arrears had been cleared, and 
twenty lve orders where the arrears had not increased, end then express 
ing this as a percentage of the total But if the discharged orders 
where the arrears were not cleared were split between cases where the 
arrears had not increased and those where it had in the same proportion as 
in live orders, the proportion of successes becomes only marginally leas than 
three-quarters, A similarly misleading impression might be given by the 
statement on page 178 that the necessity of corroboration of the complainant's 
evidence in an affiliation caso cannot be dispensed with even when the respon- 
dent admits paternity, especially in the light of the subsequent recommendation 
on page 196 that there is no point in continuing to Insist on corroboration 
of an admission of paternity. In fact of course such admission requires no 
corroboration, and itself constitutes corroboration of the complainant’s testi- 
mony. What might well seem questionable is whether in such circumstances 
tt should be necessary for the complainant to give evidence at all. 

In general the authors are astute to guard against the drawing of false 
inferences from the evidence presented. Thus thelr comparison of statistics 
in thelr sample of the ages at marriage of husbands and wives applying to 
the court with those of the ages at marriage of the population in general show 
that the incidence of carly marriage is significantly greater in the sample. The 
authors tmmediately scotch the inference that there is a causal connection by 
reminding the reader that application to the magistrates’ court is a working- 
class phenomenon, and that the incidence of early marriage in it is itself 
significantly larger than in the population in general. 

The suggestions for reform made by the authors in their final chapter gain 
considerable aythority from the display of information throughout the rest of 
the book upon which they are largely based. The authors are howeyer 
scrupulous not to confuse the demonstration of facts with thelr evaluation. 

_ The authors indicate in a number of places that they intend to follow 
this study with others. These are awaited with relish, but it is to be hoped 
that the excellence of this book will not discourage similar forays by others 
in this zich field. It is further to be hoped that their example will be copied in 
other legal subject fields. There is no area of law which would not be {!lumina- 
ted by a similar approach. Indeed it is only by the publication of studies of 
this kind that law can be studied in a fruitful and creative way. This is a 
book which no lawyer, whatever his interest and avocation, can afford to be 
without. Unfortunately at this price it is also one many may be unable to 


afford. 
Corum Tarra” 
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LAW RELATING TO OWNERS AND OccuPrers oF Lanp. By A. J. 
Hawxins. [London: Butterworths. 1971. 260 pp. limp back 
£1°50. | 


A srowrr who uses a conventional land lew textbook may be excused if 
he gains the impression that much of his professional career will be spent in 
advising about perpetuities, permissive waste and the principal mansion 
house. When he finds instead that he is asked in practice about permitted rents, 
permitted uses and the powers of leasing of a mortgagor he may feel that 
some of his studies were unreal. Even the classic Megarry and Wade on Real 
Property provides 71 pages on the rules agatnst remoteness and only 
51 on the twentleth-century legislation on the social control of land. 

Mr. Hawkins tells us in his Prefece that he has taught and practised for 
over ten years, and his book arises out of this dual experience, no doubt. He 
seeks to cut across the conventional categories and to introduce the reader 
to the law affecting owners and occupiers of houses and business premises as 
a collection of old laws altered by new, “a composite but untidy whole.” Thus 
he hes sections on council houses, on houses in disrepair, on planning blight 
and on twitght housing areas. He quotes from the 1969 H.M.S.O. publication 
on Counci Housing Pwrposes, Procedures ond Priorities and tells of rent 
rebate schemes. Much of what he mentions will not be found in a conventional 
students’ textbook and this is the strong point of his book. What he says 
is scholarly, well documented and up to date. 

This is not a book for the “plain man” with no specialist knowledge. Mr. 
Hawkins says that he “hopes” that the reader “will be famlliar with some 
of the traditional concepts affecting land law.” That is one of the understate- 
ments of the year. The reader needs a good knowledge of land Jaw if he is to 
derive great value (as he well may) from the book. The first page, for- 
example, contains the phrases, “the owner can create at law a tenancy in 
possession not exceeding three years orally” (“at law” as distinct from 
“in equity ” though this is not explained); and “an interest in the property 
itself which will affect purchasers ... even if they have no notice of, or 
information about the tenancy.” The whole of the first chapter, on The 
Characteristics of Ownership, confirms my perverse belief that introductory 
aote ae Gest cut al the Gla of a books after the reader has grasped the 
parts he may perhaps grasp the whole. 

It is slightly disappointing that there is not more unconventional and 
original material and less conventional material in the book. The section on 
mortgages, particularly its part on the sources of money (building societies, 
endowment policies and so on) is a refreshing change from that nineteenth- 
century lore about clogs on.the equity, but it could with advantage be fuller 
On the other hand, settlements are in every land law textbook, as are the 
characteristics of joint ownership, yet both are fully treated by Mr 
Hawkins. One really feels that tenants for life, somewhat rare birds, have 
had their share of attention from textbook writers by now. The two precedents 
giten, ane of a right of way, the other of restrictive covenants, are of little 
help to a student There should be either more precedents, some perhaps using 
modern wording as In Parkers Modern Precedents, or none. 

This ís an interesting and TET book whose author is to be congratulated. 


H. W.’ WILeimson. 


Le RÉGIME JURIDIQUE DES TiTHES DE Socrérks EN EUROPE ET AUX 
Etats-Unis: THe Leoat Status or SECURITIES IN EUROPE 
AND THE UNITED STATES. INSTITUT D’EtTupEs EUROPEENNES, 
Université LIBRE DE BRUXELLES: [Presses Universitaires de 

elles. 1970. xxxii and 684 pp. Bfr. 1280.] 


Tus volume contains reprints of papers presented at a colloquium held at 
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the Universtty of Brussels in November 1968 on the law of elght countries 
governing the nature of shares and other securities issued by public companies 
and reguleting their issue and dealings with them. On occasions of this kind 
one often finds that the papers presented deal with the contributors’ national 
law in simplistic terms so as to point up differences and to facilitate com- 
parisons, This is not the case in respect of the papers in this volume. The 
national Jaw of each country is dealt with systematically and exhaustively, and 
technicalities (particularly those concerned with the marketing of securities) 
are investigated in depth. In fact each paper is a miniature textbook on the 
law of the country it covers, and it is this feature which will make the 
volume so useful a source of reference for lawyers who specialise in company 
law. 

The law and practice of corporate securities in the United States is dealt 
with in the first two chapters. The first of these, by P. L. Nash, J. M. Denny 
and A. J. Connolly, all attorneys practising in New York, summarises the 
wide range of U.S. federal legislation and the corporation legislation of New 
York State and Delaware, and the second chapter, by two officers of the 
Chase Manhattan Bank, contains a detailed practical account of the work of 
American investment benkers. The first chapter suffers somewhat from over- 
condensation, which is attributable less to its authors than to the volume of 
the subject matter they were called on to cover in so amall a compass, The 
result is, however, a mini-version of Loss's “Securities Regulation,” and the 
reader inevitably feels that an expansion of the first chapter at the expense 
of the second would have been an improvement 

The relevant English law is dealt with competently in a long and systematic 
chapter by Margaret Brusasco followed by a short chapter by Dr. C. M. 
Schmitthoff whch covers a few selected topics. Professor M. Vasseur then 
gives a full account of French law most of which is taken up with an exposi- 
Hon of the codifying companies legislation of 1966, but which also contains 
some interesting details of security flotations and stock exchange dealings 
and the law governing the central deposit of company securities with SICO- 
VAM. In the remaining chapters Dr. N. Horn, Avv. R. Morea and F. Argan, 
B. Glansdorff, J-J. Stryckmans and Prof. R. Patry and Dr. M. Aubert perform 
the same services for German, Italian, Dutch, Belgian and Swiss law respec- 
tlrely. The chapters on German, Dutch, Belgian, Italian and Swiss law are 
enlivened by the inclusion of the law governing unit trusts or mutual funds in 
these countries; this is most apposite, for vehicles of this Kind, for collective 
investment by small investors are undoubtedly going to become of increasing 
importance in the future. The chapter on Dutch law is also valuable in that it 
examines the diverse forms of companies’ securities issued in the Netherlands 
and suggests answers to many of the questions which the sketchy provisions 
of the Dutch Commercial Code and the sparseness of Dutch case law on 
companies leave uncertain. 

Books like the.volume under review help the comparative lawyer immensely 
and provide informative reading for the specialist in a single system of lay. 
No great linguistic demands are made on the reader, for the chapters on 
Engish and American law appear in English and the remaining chapters 
are in French. 

R. R. Praormorarox. 


Les Emissions DE TITRES DE SOCIÉTÉ EN EUROPE Er aux ETATS- 
Unis: CORPORATE SECURITEŒÆES Markets IN EUROPE AND THE. 
UNITED STATES. [Presses Universitaires de Bruxelles. xviti and 
421 pp. Bfr. 880. 

Lizz the companion volume, Le Régime Juridique des Titres de Soqgtidt™ 

on Hurope et auw Hiate-Undis, this volume consists of a reprint of the papers 

read by lawyers and bankers at a conference held at Brussels in November 
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1968. It differs from the other volume, however, m that it Is not con- 
cerned with the law governing the nature of corporate securities, but 
with the procedure for issuing them, the markets in which they circulate, 
the powers of control exercisable by public authorities over issues and 
secondary markets and with fiscal considerations. 

Logically the second and third parts of the book, which deal with the 
regulation of the security markets of the United States, the United King- 
dom and the European countries by their respective national lews, should 
have preceded the first part, which deals with the impediments to issue 
the securities of national companies on a European scale. In the second 
part of the book an outline of the state of the American security market 
and the legal regulation of issues by American corporations is given in two 
papers by Ralph Young, a Vice-President of the Bank of America and 
Paul Nash, a New York attorney, respectively, and this is followed by 
an examination of American investment overseas by Walter Oberreit, an 
American stockbroker, and the converse topic, foreign investment in 
America, by William Braden, a Vice-President of Morgan Guaranty Trust 
Co. The third part of the book is taken up with the law and practice of 
the security markets in Europe, and contains papers on the United King- 
dom situation by Dr C. Schmitthoff and on the regulation of new issues 
and dealings in most of the other western European countries by national 
contributors, This part of the book will be of particular interest to English 
readers since it contains concise but sound accounts of European law and 
practice which are not to be found elsewhere. In places, however, sacrifices 
are made for the sake of brevity, and the reader inevitably feels that he 
would understand the European situation better if there had been fewer 
papers and thelr contributors had been given scope for examining their 
national lew and practice in more detail. 

The first, fourth and fifth parts of the book are the parts which contain 
most material which will be fresh to the English reader. The first 
contains a paper by Etienne Batrot, a director of the Société Génerale de 
Banque, in which he examines the fiscal ‘and other obstacles in the way of 
a company which wishes to issue its shares or bonds simultaneously in 
several European countries, and this is followed appositely by a detailed 
account by the Dutch tax expert, Dr. J. van Hoorn, of the taxes levied 
by the different European countries on the issue and transfer of securities, 
on the profits of the issuing companies and on dividends and interest paid 
by them. This latter paper is an excellently researched piece of work with 
details of tax rates and remissions which must have astounded the audience 
which heard the paper read at the conference. The fourth and fifth 
of the book are devoted to the Euro-bond market and the hoped-for establsh- 
ment of an integrated European security market. Euro-bond issues are 
little regulated by the law of any country beyond exchange control restric- 
tions on funds which are invested in them, but the opportunity is taken 
ty this part of the book to include a paper by a Luxembourg lawyer, André 
Elvinger, on the Luxembourg lew governing the issue and taxation of 
securities. This is a short, informative piece of work which points opt 
the mulUple uses to which Luxembourg holding companies can ‘be put and 
the light tax treatment they receive, and one is left in no doubt after 
reading it why Euro-bond issues are always made in Luxembourg although 
their secondary market is primarily in London. The papers on the integra- 
tion of the European capital merkets speak more in terms of future promise 
than present performance. There is an excellent survey of the problems to be 
overcome by Paul Leleux, a French lawyer in the service of the European 
Commission, and an account by Professor Gérard Hutchings of the Institute 
for European Studies of the measures already taken or in hand to remove 

“eequalities of national taxation of companies and investors, an essential 
pre-condition for the opening of a community-wide market in any part 
of which capital may be raised or invested on the same terms. 
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The Brussels University Press has performed a singular service for 
lawyers of all European countries in publishing the present volume and 
its companion. No English lawyer who wishes to have an understanding 
of European law and practice in respect of corporate securities can afford 
not to have read them both. 

Rosmet R. Pewwopraton. 


Prison Brrorr Tria: A study of remand decisions in Magistrates’ 
Courts. By A. Kerru Borromiry. Occasional Papers in Social 
Administration, Number 89. [London: G. Bell & Sons. 1970. 
vii and 117 pp. £1770] 


Tis monograph reports the results of a study of decisions concerning re- 
mands in three rural and one urban magistrates’ courts. The data relate to 
cases which involved one of four types of offence against the person, larceny, 
false pretences, and breeking and entering offences, and to the years 1968-66, 
and were collected both from court and police records and by observation in 
the courts involved. The study broeaches new ground in its relation of Wilkins’ 
concept of rationality to remand decisions, and in its analysis of the types 
of information made available to magistrates and the content of police 
objections to bail Dr. Bottomley shows convincingly that in many cases 
there is not enough theoretically relevant information for them to exercise 
thelr discretion rationally, but that the more adversary the process becomes 
the greater the amount of information provided. I say “theoretically” 
relevant because, despite the dearth of information, the magistrates did succeed 
in granting bail to types of people differing in relevant respects from those 
remanded in custody. The study also provides a framework for e critical and 
most interesting examination of some of the conclusions of other, especially 
American, research on bail, as, for example, the alleged effects of a refusal 
of bafl on plea, conviction and sentence, and the association between legal 
representation and the granting of bail. In all cases Dr. Bottomley’s explana- 
tions are less alarmist than those of other researchers. 

Although the study is short, parts of it are confusing, partly due to a 
sparse use of tables for presenting the numerical data. Even 2 x 2 tables, 
if clearly titled, can convey more information more clearly and more 
accurately than any amount of commentary, although a combination of tables 
and commentary is best. It is not always clear, for example, if Dr. Bottomley 
is referring merely to his sample of remand cases or to all cases appearing 
before the relevant courts. More frequent provision of the raw figures 
would have helped in this respect and might have avoided the confusing state- 
ment that in his sample of remand cases in the urban court 9 per cent. had 
been summonsed, 80 per cent, had been arrested and appeared in police 
custody and 1] per cent. appeared having been bailed by the police following 
an arrest. The apparent shortage in the figures for the rural courts is 22 per 
cent. 

_ The part of the study I feel most uncertain about is the discussion of 
police objections to bail These are analysed according to how often 
particular reasons are to be found in conjunction with each other. From the 
finding that the serioumess of the offence was only infrequently mentioned in 
conjunction with factors he categorises as going to the issue of non-appearance 
at trial, and was most frequently conjoined with the Hkelfhood of the offence 
belng repeated, Dr. Bottomley concludes that the police are not especially 
concerned with whether the accused appears at his trial. Since, however, 
the remand decision was almost entirely consistent with apparent police 
wishes, and since the magistrates tended to bal those with community ties 
and to remand in custody those without them, and since hardly any of dhes® 
bailed failed to appear for their trial, the police may indeed have ‘been con- 
cerned about the accused’s appearance at his trial. This aspect® of the 
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study would have benefited from some discussion with the police about what 
they believed they were doing. 

Since it is based on courts outside London, the study meets the critidam, 
which seems to me generally overstated, that such studies are invariably 
biased towards practices in London. Of course generalisations from it can be 
made only with caution, but many of its findings are consistent enough with 
other research to suggest that it can be relied on for generalisations. 
Nor does experience since the Criminal Justice Act 1967 indicate that they 
are outdated. Tt is essential reading for those with a gpecialist interest in 
discretionary decisions in magistrates’ courts. 

SrzpHew WHIT. 


Key Issuxs in Cammnotocy. By Rocer Hoop snp RICHARD 
Sparks. [London: World University Library, Weidenfeld and 
Nicolson. 1970. 256 pp. (with index). Cased £1-75 Paper 80p. ] 


A conwsrawr tendency in criminology, still unfortumately with us, has been to 
erect the most elaborate of theories on the alenderest basis of fact. In this 
excellent (and reasonably priced) book, the authors do more than a little to 
redress the balence by taking as their subject eight key areas of criminological 
Inguiry that have recently been, at least in Scandinavia and English-speaking 
countries, the focus of a considerable amount of empirical research. Their 
aim is “to summarise the worthwhile research that has been done to date, to 
draw such conclusions as can reasonably be drawn from that research, and to 
indicate the main questions concerning each topic which future research must 
try to answer.” 

Among the “key issues” discussed are the measurement by hidden 
delinquency and victim studies of the “dark number” of crimes committed but 
not reported to the police, and the related issue of what distinguishes known 
delinquents from those that remain officially unrecognised. The authors then 
consider how far the various theories of sub-cultural and gang delinquency 
are supported by the findings of empirical research, and the fundamental but 
much neglected problem of the descriptive classification of crimes and criminals. 
To illustrate the complexities of the sentencing process the authors propose 
a model of decision-making by judges and magistrates that incorporates more 
satisfactorily than previous research (though it would be difficult to put into 
operation) the many factors which may influence choice of sentence. From 
the problem of measuring the effectiveness of penal measures in general, the 
authors then turn to the question of interaction between type of treatment 
and type of offender, for example, the possibility that a probationer with 
certain characteristics may respond to one type of supervision but not to 
others and the problems of identification involved. Finally, the authors 
discuss the impact of imprisonment on those subjected to it, both in terms of 
thelr response to life in the institution and of their behaviour after release. 

This is not a textbook but it is a book which no student of criminology 
ought to be without. The authors review a really large number of empirical 
investigations carried out in this country and abroed, and their discussion of 
these studies might wel] serve as a model of the balanced evaluation of the 
weaknesses and of the value of such research. Inevitebly, it.ls a book which 
“bristles with methodological problems” but these are presented in so lively 
a way that the reader may not realise he has slipped into one of the less 
immediately engaging areas of criminology. The text is amply supplemented 
by diagrams and tables (though on occasions these add little to the clarity 
of the written word). For the general reader, the book should provide a 
useful insight into the purpose of criminological inquiry, while to the 
“‘Pesearch worker it suggests new lines of investigation. In short, it is highly 
recommended. 
z Davip Yrer. 
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INTERNATIONAL Law. By D. P. O'Connel. Second Edition. 
[London. Stevens & Sons Ltd. 1970. Volume One: xxxii and 
595 and (index) 85 pp.; Volume Two: xxii and 711 and 
(index) 85 pp. £17 net.] 


Tur first edition of this work was warmly welcomed. The praise it recelved 
was to a great extent deserved. Professor O'Connell had produced a basic 
and major reference work. In this respect, it was the successor of Oppen- 
heim as far as the law of peace was concerned. It also provided a more 
detailed discussion of a wealth of authority and precedent than was avail- 
able elsewhere. On these counts, it was an undoubted success. 

Because of the works importance, its merits were stressed, but its 
defects were understated. A second edition gives an author the opportunity 
not only to bring the text up to date, but also to remedy any defects that 
critics might have brought to his attention. Unfortunately in this case the 
defects remain, partly because many reviewers of the first edition were 
remarkably uncritical in their approach, and partly, one suspects, because 
of pressures of time and space. In so far as these pressures may have been 
imposed by the dictates of publishing, they are surely false oconomies. 
Already priced at £17 (a sobering increase on the cost of the first edition) 
expansion of the text could hardly have made more than a marginal 
difference in the price. Although the shortcomings are not major, they do 
detract from the excellence of the whole and would have been worth 
eradicating. 

Professor O'Connell speaks with the voice of a latter-day “naturalist”: 


“Law is e spontaneous generation from the needs and aspirations of man 
in community. Though its specific detalls differ from time to time and 
from place to place, its most basic principles are uniform because human 
nature in {ts essence is constant. There is, therefore, no unbridgable 
gap between international lew and municipal law. Both systems are 
founded on the ‘general principles of law,’ and they differ only in 
respect of the ereas of human activity which they seek to regulate. 
Man is not confined by the State, but lives his life within the com- 
munity of mankind, and if international law for the most part deals 
with the corporate activities of the State as a primary form of human 
organisation, it still alms at harmonising human relationships. The 
moral obligation to sustain the common good of mankind is the origin 
of the legal obligation to conform to the rules which regulate inter- 
national behaviour.” 


With this paragraph Professor O’Connell opened the first edition of his 
treatise; with these same sentences he remains true to his colours in this 
second edition. . However, such an all-embracing view of law appears super 
ficial. - It certainly seems out of place in a work of such standing. Never- 
theless, even if one cannot accept the author’s standpoint, there is no .mis- 
taking the ardour with which it is championed. As he later states (p. 18): 


“Throughout this work the identity of basic principles in municipal 
law .and international law is accepted, and the rules are constructed 
largely on the essumption that these principles designate the boundaries 
of reasoning. The exact polnt of intersection of law per se and law 
by practice may not be easy to identify, but it is indicated by this 
process.” 


Hence, when Professor O'Connell comes to consider the creation of customary 
law (the elements of which are “mere usage” and “similar reclppcer 
behaviour patterns”), the position of states dissenting from a particular 
practice is readily settled (at pp. 15-16): ° 
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“ . . . the law is dependent, not upon unanimity, but upon generality 
of will. The dissenting minority of States are as much bound by the 
formulated rule as those who actively participated in its creation, 
the source of thelr obligation residing in the moral necessity which 
underlines observance of all law.” - 


And, as if he has discovered that some a priori standpoint is vital to the 
digestion of the mass of state practice which has something to do witb 
international law, the author presents us (at p. 87) with the first require- 
ment of any aspiring international lawyer—he must have “philosophical 
conviction.” 

Chapter 1 is perhaps an unfair choice from which to quote at such 
length because it is the weakest in substance and in the doctrine tt pro- 
pounds, Nevertheless, some of the same inadequacy of analysis does recur, 
though to a lesser extent, in relation to a number of other fundamental 
concepts, It should not be suficient to explain briefly what a number of 
jurists have stated on a particular issue (the relationship of international 
law and municipal lew; international personality, sovereignty etc.), nor to 
base opinions upon dubious premises. For example, is the notion that “the 
individua?s good is the ultimate end of the law” (p. 107) a satisfactory 
basis for consideration of the juridical position of individuals under the 
nationality of claims rule? Also is it helpful to say “only arbitrary 
selection and rejection of evidence has made the mass of contradictory 
state practice on recognition intelligible,” but that “any of the pussies 
of recognition as a legal concept are only linguistic, and careful definition 
will cause them to vanish”? Is it accurate to assert (p. 815) that self- 
defence is “circumscribed only to the extent to which formal law assumes 
the responsibility of defending the individual”? And Chapter 19, “The 
Theory of Jurisdiction,” hardly does justice to the wealth of material 
covered in the ensuing nine chapters which deal with jurisdictional matters. 

This work differs from Oppenheim in a number of ways, two of the more 
obvious being its scope and its approach. As far as the former is con- 
cerned, Professor O’Connell hes still refrained from including the law of 
international institutions within its ambit, nor for that matter has he 
included the laws of werfare and any detailed discussion of the use of force 
As for his approach, what Professor O'Connell has gained in range of 
material considered, he has to some extent lost in coherence. Oppen- 
helm was eminently readable and quotable. Even though Professor 
O’Connell does go into so much detal, tt would surely not have been 
impossible for him to have provided at the start of each chapter some 
succinct statement of principle, or at least clear guide-lines, for the reader. 
It is not an easy work to use, particularly the second volume, but as an 
up-to-date source of reference it has no present rival. If this reception 
of the second edition is something less than wholehearted it must be said 
that this coolness is in itself a compliment. Because of the continued 
prespnce of a number of minor weaknesses, the work, judged by its own 
reputation and standard, is not all that one could have hoped for ina 
second edition. i 


D. W. Garra. 


Essays on Human Riauts. Edited by K. J. Kerru. [Wellington: 
Sweet and Maxwell (N.Z.) Ltd. 1968. 199 pp.] 


UN Protecrion or Crvi axo PorrrrcaL Rients. By Joms Carry. 
[New York: Syracuse University Press. 1970. 250 pp. (inc- 
index) | 
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Basic Documents ON Human Ricuts. Edited by law Brownie. 
[Clarendon Press: Oxford University Press. 1971. 581 pp. 
(inc. index). £8:50 bound, £1-75 paper.] 


Tus International Year for Human Rights held rather sadly in 1968, 
followed in 1969 and 1970 respectively by the celebration of the fiftieth 
anniversary of the ILO and twenty-five years of the United Nations, 
has produced as was to be expected in a world of words, an unhealthy reple- 
tion of our shelves with celebratory or commiseratory tomes purporting 
to evaluate the theory of human rights—a theory, posits R. G. Mulgan 
in his contribution to the lectures delivered at the Victoria University of 
Wellington, “foisted by the West on a more or less unwilling 
world.” Authors in the past have read too much in the words “human 
rights,” the concept has been too easy to apotheosise. A candle surrounded 
by barbed wire can be lit by anyone to the accompaniment of high-sound- 
ing prayers of lofty ideals. The violation of human rights on the other 
hand is a sordid business concerning nasty people—often on both sides. 
The books do not fall entirely into all the traps. It was to be expected 
that a series of public lectures organised in response to International 
Human Rights Year by the Victoria University of Wellington would 
contain retrospective platitudes but by careful selection of speakers from 
a variety of backgrounds the editor of the volume has avolded much of 
this and has produced a collecHon of essays which are interesting and at 
times thought-provoking. A most useful essay has been contributed by 
the 1968 LL.B. Honéurs Class in Constitutional Law on Racial Discrimi- 
nation. This includes a survey of the United Kingdom and United States 
legislation on the subject and an assessment of the implications of the 
enactment of such laws in New Zealand. The work of students has an 
important part to play in legal publishing, a fact long recognised in 
the United States but ignored for the most part in many countries of the 
Commonwealth and in the United Kingdom, no doubt because of the style 
of legal education prevailing in these countries. Several of the essays 
give excellent accounts of the attention which civil liberties are receiving 
in New Zealand; among these are K. J. Ketth’s own contribution on the 
Right to Protest, Police Powers; Criminal Procedure, by G. P. Barton 
and essays on the freedom of the Press and Censorship. 

Professor Carey’s book is published as number eight in the series pro- 
duced by the Syracuse Univeralty Press on the Procedural Aspects of 
International Law. Earlier volumes have included such titles as The Use 
of Haoperts by International Tribunals by Gillian M. White and Professor 
Thomas Buergenthal’s Law-Making in the International Civil Aviation 
Organisation. It lis with something of surprise that this latest issue should 
in its 176 pages of text attempt the tremendous task of evaluating the 
whole of the work undertaken by the United Nations in respect of cvil 
and political rights over the last twenty-five years. It is perhaps stretching 
the title of the series to include this as a procedural aspect becaust of 
the magmitude of the subject-matter although Professor Carey has through- 
out maintained a bustnessHke and objective approach to his material and 
has dealt systematically with each of the techniques employed by the United 
Nations in its tesk of international protection. 

In his apology Professor Carey admits that there is so much happening 
in the field of human rights that there is a great temptation to postpone 
publication until we see how the movie is going to end (to use his own 
simile). However International Human Rights Year and the Teheran Con- 
ference provided an opportunity to publish this study which is the first 
of five to be produced by the Procedural Aspects of International paw 
Institute financed by the Ford Foundation on the protection of private 
rights. 


T - 
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The Teheran Conference evaluated in the field of human rights, legisla- 
tion, investigation and help for victims; Carey adds to these adjudication, 
negotiation, publicity, education, force and coercion against the offending 
Government, Thirty-seven instruments of international legislation respect- 
ing human rights have been signed since the birth of the United Natons. 
Some of these have consisted of formal measures while others have been 
standard-setting, quasi-legal documents. Ratification difficulties heve com- 
pelled increased reHance on alternative techniques, although, tt Js pointed 
out, greater success with legislation has been achieved at regional level. 
United Nations seminars and fellowships fall under the heading of education, 
together with resolutions urging the teaching of human rights in schools 
and universities, but one can only speculate as to the usefulness of such 
methods, particularly in view of the small number of persons involved. 

Enforcement of international standards and of the decisions of inter- 
national adjudication have also provided considerable difficulties and some 
noticeable lack of success. Humanitarian intervention, now probably out 
of place since the United Nations Charter, has not been very adequately re- 
placed Judging by the failure of Rhodesian sanctions and the rather sordid and 
half-hearted attempts to expel South Africa from various international 
organisations. Coercion is unreliable, Carey points out, because states fail 
to use it fully. Too many influences affect third party governments besides 
the plight of the victims. Judicial help is sporadic; of some limited effect 
in Europe it is hardly a useful adjunct at global level and criminal adjudi- 
cation wallows in the confusion between the national type of court which 
sentenced Eichmann and the jJotntly formed Nuremberg tribunal. Carey 
suggests that prima facie findings like indictments could be made without 
arrests and with far higher legal foundation relying on the sanction of 
public opinion rather than on a legal jurisdicHon to punish. 

The Montreal Statement of the Assembly for Human Rights of March 
1968 sald: “In every country ... some specialised institution needs to be 
established by law, in addition to the courts, to which a citizen who con- 
siders himself deprived of his rights may turn... .£” Attempts have been 
made since the Costa Rican proposal of 1965 to create a United Nations 
High Commissioner for Hurhan Rights similar to the one which already 
exists with respect to refugees but whose powers were revealed to be so 
limited in the case of Biafra. The High Commissioner would haye powers 
of negotiation and the assistance of some kind of body of experts. The 
proposal has had varying degrees of support but none from the socialist 
world and up to the present a decision on the matter has been repeatedly 
postponed. Negotiation is used by other international institutions, notably 
the International Labour Organisation and the European and Inter-American 
Commissions of Human Rights. The Convention on the Eltmination of all 
Forms of Racial Discrimination now m force and the United Nations 
Covenant on Civil and Political Rights provide for negotiated settlements 
and again various individual negotiators representing the Secretary-General 
have been appointed for specific situations involving allegations of oe 
rights violations. 

The Montreal Statement also believed that the mere existerce of an 
official and impartial fact-finding body might discourage violations of human 
rights but noted its absence. A large and interesting proportion of Pro- 
fessor Carey’s book is taken up with consideration of the part played by 
investigation in the protection of human rights. Chapter 9 deals with the 
topic of investigation itself, Chapter 10 outlines and describes, in fascl- 
nating but not overlong detall, the investigations carried out in the name 
of the Untted Nations in Southern Africa during the past several years while 
thiseis followed in Chapter 11 by an account of the sources of information 
available to international organisations Finally the author discusses the 
Unite? Nation’s double standard on the treatment of complaints, the pro- 
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teclve power of publicity and the ald and comfort that is available to 
the oppressed in the absence of any other relief. 

Although one cannot help but be amazed at the skill which has enabled 
Professor Carey to cover so much ground in such a short space how much 
happier would one have been had the whole book been devoted to the 
area made so fascinating by the author—United Nations investigations. 

Human rights are civil liberties, private rights, court procedure and 
the whole gamut of municipal law. On the international scale they are 
a minimum standard to which laws concerning the freedom of the individual 
should comply. If this minimum standard is not maintained then nether 
pseudo-religionus ceremonies nor the high-flown phrases of politicians or 
academics will make any difference. That human rights is a practical subject 
has been recognised by the majority of the contributors to the Victoria Uni- 
versity of Wellington’s lectures in that they have attempted to concern 
themselves with their own laws and, where necessary, with putting their 
own house in order. Professor Carey too is, above all, a realist and a 
professionel lawyer; his methodical and systematic treatment should be 
allowed greater opportunity to cover in depth those parts of the subject 
where his interest lies and not have to cover, for the sake of completeness, 
the whole area which would require a much longer work. 

Dr. Brownlie’s book which follows the lines of his earlier publication 
Bario Documents in International Law (Clarendon Press, 1967) does not 
of course attempt to comment on or evaluate any theories or practice in 
human rights but is a collection of useful documents on the subject. One 
of the difficulttes encountered by those studying or teaching human rights 
is the multiplicity of documents and sources and it is a welcome volume 
which reprints so many of the major international and constitutional instru- 
ments. On the other hand some of the material, particularly that in the 
first part dealing with national legal systems, is of passing interest only, 
whereas in the later parts of the book one feels that Dr. Brownlie is hard 
put to it to refrain from commenting on the materials or from choosing 
extracts to Illustrate specific points or views. He shows admirable restraint. 
He reprints, however, part of Judge Tanaka’s dissenting opinion in the 
South West Africa case which, although moving, erudite and important 
is the only extract from a judicial decision and a little out of place in an 
objective colection of documents. This could undoubtedly find an eminent 
position in a human rights casebook for which there is perhaps a more 
urgent need. 

What is presumably a misprint in the Preface says that the United 
Kingdom has not ratified Protocol I of the European Convention on 
Human Rights, this should read Protocol 4. 


Rarrau Brpoarp. 


THE Diwar Treaties. A GUDE TO THE LEGISLATIVE History OF 


Tae VENNA Convention. By Saastrar ROSENNE. den : 
A. W. Sijthoff; Dobbs Ferry, N.Y.: Oceana Publications Inc. 
1970. 448, pp. | 


THe Vienna Convention on the Law of Treaties was concluded in 1969 and 
is the most ambitious work of codification carried out under the auspices 
of the United Nations and, more particularly the International Law Com- 
mission, a subsidiary organ of the General Assembly. Thirty-five ratifica- 
tlons or accessions are required before the Convention enters into force, 
but the outlook is favourable and already the text is used as a primary 
reference for points of treaty law. The present book is an important wort 
of reference as a systematic guide to the preparatory work of the Vienna 
Convention. Dr. Rosenne is pre-eminently qualified for writing this” study 
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technical expertise of a high order and diplomatic experience as a Deputy 
Permanent Representative of Israel at the United Nations. 

The authentic text of each article of the Vienna Convention is provided 
in English, French and Spanish. This is placed next to the English text 
of the corresponding article of the final draft articles adopted in 1966 by 
the International Law Commission. The legislative history of each article 
is set out in two parts. The first relates to the sessions of the International 
Law Commission of 1902-66, the proceedings of.the Sixth Committee of 
the General Assembly and the observations of governments on the draft 
articles. The second deals with the debates in the General Assembly in 
1966’ and 1967, the two sets of written observations and comments of 
Governments and of international organisations in 1967: and 1968, and the 
proceedings of the Vienna Conference ttself. Apart from the work of 
reference thus presented, there is a very substantial introduction which 
explains the background to the codification of the law of treaties and con- 
siders the political aspects of the codification process. This section of the 
book is an invaluable description of the workings of the United Nations 
machinery and the extent to which political considerations entered into 
codification of the law of treaties. 
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European Law Leraars GUDE. Edited by ELrzasera M. Moys. 
London: Morgan-Grampian (Publishers) Ltd. 1971. 678 pp. 
inc. index). £10.] 


Tuis directory, prepared by the international Association of Law Libraries 
under the auspices of the Council of Europe, contains extensive detalls on the 
collections, organisation and services of 522 libraries in elghteen countries of 
Europe including the law libraries of the United Kingdom, the Isle of Man 
and the Channel Islands. The complete text is in English with French 
translation. " ; 


SOURCES OF INTERNATIONAL Untronm Law. Vou. 1: PRIVATÈ AND 
COMMERCIAL Law. Edited by Konnsap ZWwEIGERT AND JAN 
KrROPHOLLER., [Leiden: A. W. Sijthoff. 1971. 1056 pp. DA. 180]. 


Ir is a frequent complaint that it is most difficult to obtain a comprehensive 
view, on a world-wide scale, of the state of the international unification of 
private law; uniform law is too multifarious and subject to continpoug change. 
The editors claim thet lack of a collection of such sources in the field of , 
substantive uniform law has considerably hampered doctrinę and : practice. 
This present collection is intended as a remedy in that it undertakes, for the 
first „time, to compile and present in systematic order every text of uniform 
private law which is in force in any part of the world. 

This first volume comprising texts from the different areas of-private law 
and commercial law (reproduced in EngHsh, French and German) will be 
followed by two more specialised volumes on transport law aad on the law of 
copyright, competition and industrial property. The compilation will be kept 
up to date by supplementary volumes. 
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